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lS5Sqpt    6.  from  the  \KMom,fir  •*  approbetum,"  read  "  appropriiticmr'';^' 
"*     S44.  Une  IS.  from  the  bottom, /or  "  asugnee^"  read  "  assigni."  '    -    ' 

«   "      904.  fine    9.  ftom  the  bottom,/>r  "  effects,"  read  «  fSu^ts." 

888.  line    8.  ftpm  the  bottom,/or  "  considered,"  read  '*  constmed." 
447.  Une  la  fiom  the  top,/>r  Heald,"  read  **  Hart." 
548.  in  tiw  placitum,  <^  «  in  full,"  vueri  '<  end  there  being  real  estate 
oyt  of  which  die  wife  might  have  dauned  dower." 
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ReLLs. 

PURDEW  V.  JACKSON.  ,823. 

Dec.  19. 99. 

J^HOMAS  JVRIGGLESWORTHy  by  his  wUl  bear-      p^^^ls^ 

ing  date  in  1783,  after  giving  some  legacies  and  u   t^  » 

annuities,  and  devising  a  leasehold  property,  gave  and  n^ment  of 

bequeathed  all  the  residue  of  his  estate  and  effects  to  J^^'f^ 

John  Clifford^  John  Jackson^  and  William  CompUn^  their  terestinaper- 

11..  A       8onal  chatteL 

executors  and  administrators,  upon  trust,  as  soon  after      where  hus- 

his  decease  as  conveniently  might  be,  to  get  in  such  parts  ^*°f®5^  ^^** 
thereof  as  should  consist  of  debts  or  securities,  and  to  cuted  by  both, 
convert  the  other  parts  thereof  into  money.     The  sum  JJ^  ^"^1' 
thus  produced  they  were  to  invest  in  the  purchase  of  luable  con- 
equal  shares  or  quantities  of  reduced  3  per  cent,  bank  moiety  of  a 

annuities,   and   of  consolidated    3  per  cent,  bank  an-  share  of  an 

,  ,  ascertained 

nuities:    and   they  were  to  receive  from  time  to  tune  fund,  in  which 

the  dividends  of  the  stock  so  purchased,  and  to  pay  the  ^®  ^?®  **"  * 

•     «       ,     '^    ^    ,  „     _      ,        /  .       vested  interest 
same  to  the  testator  s  daughter,  Isabella  Furaew^  dunng  in  remainder, 

her  life ;  and  after  her  decease,  to  his  grand-daughter,  ^^^^  ^f  ^ 

Sarah  M^Dougally  during  her  life.     The  testator  fiirther  tenant  for  life 

directed,  that,  after  the  decease  of  the  survivor  of  Isabella  ^ ^  ^^  ^^ 

wife  and  the 
tenant  for  life  outlive  the  husband,  the  wife  is  entitled,  by  right  of  survivorship,  to 
cbum  the  whole  of  her  share  of  the  fond  against  such  particular  assignee  for  valuable 
consideration. 
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Purdew  and  Sarah  M^Dougall^  the  trusteesi  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  the  survivor,  should  stand  possessed  of  the 
consolidated  and  reduced  annuities  which  should  have 
been  so  purchased,  and  of  the  dividends  and  annual 
produce  thereof,  in  trust,  for  all  and  every  the  child  and 
children  of  Sarah  M^DougaU,  share  and  share  alike« 
The  share  or  shares  of  such  child  or  children  as  should 
be  a  daughter  or  daughters  were  to  be  paid  when  she  or 
they  respectively  should  attain  the  age  of  twenty-one 
years,  or  be  married  with  the  consent  and  approbation 
of  the  trustees,  which  should  first  happen ;  and  not- 
withstanding the  postponement  of  the  time  of  payment 
until  after  the  decease  of  Isabella  Purdew  and  Sarah 
M^DougaUj  it  was  declared  that  the  shares  were  to  be 
deemed  vested  interests  in  such  of  the  children,  as,  being 
a  son  or  sons,  should  attain  the  age  of  twenty-one  years, 
or  jdie  before  that  age,  leaving  issue;  or,  being  a  daugh- 
ter or  daughters,  should  attain  that  age,  or  be  married 
with  the  requisite  consent.  John  Clifford^  John  Jackson^ 
and  WtlUam  Complin  were  named  executors. 


Thomas  Wrigglemorth  died  on  the  5th  of  April  1 788, 
leaving  Isabella  Purdew  and  Sarah  M^DougaU  him  sur- 
vivmg.  John  Jackson  alone  proved  the  will,  and  acted 
in  the  execution  of  the  trusts.  He  died  in  1794,  having 
previously  invested  the  residuary  estate  of  Thomas 
Wrigglesworth  in  the  purchase  of  5S50L  consolidated 
S  per  cent,  bank  annuities,  and  of  a  like  sum  reduced 
S  per  cent  bank  annuities.  Sarah  M'Dougall  died  in 
1802.  She  left  seven  children  her  surviving,  all  of 
whom  subsequently  took  vested  interests  in  their  ^re- 
spective shares  of  the  testator's  residuary  property. 


In  1804,  a  suit  for  carrying  into  execution  the  trusts 
of  Thomas  JVrigglegworth^s  will  was  instituted  by  Isabella 
PurdeWf  the  children  of  Mrs.  M^Dougallj  and  the  hus- 
band's 
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bands  of  two  of  them  who  were  then  married,  against 
SusannaA  Jachon  and  Elizabeth  Jackson^  the  surviving 
executrixes  of  John  Jackson. 

By  a  decree  made  in  that  cause  on  the  26th  of  June 
1806,  it  was,  amongst  other  things,  ordered  that,  the 
trust  funds,  consisting  of  the  5350/.  consolidated  3  per 
cent,  bank  annuities,  and  of  so  much  of  the  5SS0L  re- 
duced 3  per  cent  bank  annuities  as  should  remain  after 
the  payment  of  the  costs  of  the  suit,  should  be  trans- 
ferred to  the  accountant-general,  to  the  credit  of  the 
cause,  upon  the  trusts  of  the  testator's  will ;  that  the 
dividends  of  the  stock  should  be  paid  to  Isabella  Purdew 
during  her  life ;  and  that,  on  her  death,  any  of  the  parties 
interested  in  the  fund  should  be  at  liberty  to  apply.  In 
pursuance  of  this  order,  and  the  proceedings  that  were 
taken  upon  it,  53^0/.  consolidated  3  per  cent  bank  an- 
nuities, and  5223/.  135.  6d.  reduced  3  per  cent  bank  an- 
nuities, were  transferred  to  the  credit  of  the  cause. 

Margaret  Ann  M^DougaU^  one  of  the  seven  children 
of  Sarah  M^Dougatt,  intermarried  with  Thomas  Bolton^ 
and,  in  April  1808,  attained  her  age  of  twenty-one. 

By  an  indenture  bearing  date  the  10th  day  of  October 
1812,  and  made  between  Thomas  Bolton  and  Margaret 
Ann  his  wife,  of  the  one  part,  and  John  Rose^  of  the 
other  part,  after  reciting  that  Thomas  Bolton  was  then, 
in  right  of  his  wife,  entitled,  amongst  other  things,  to 
one  equal  sevendi  part  of  the  residuary  estate  of  Thomas 
Wrigglesworth^  expectant  and  to  take  effect  in  possession 
on  the  decease  of  Isabella  Purdew,  and  that  the  monies 
arising  from  that  residue,  and  invested  in  stock,  con- 
sisted of  5350/.  consolidated  3  per  cent  bank  annuiticjp, 
and  5223/.  ISs.  6d.  reduced  3  percent  annuities,  stand- 
ing in  the  name  of  the  accountant-general,  to  the  credit  of 
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this  cause :  and' after  farther  reciting,  that  Thomas  Bol^ 
ion  didi  in  the  month  of  May  then  last,  agree  with  John 
Rose  for  the  absolute  'sale  to  him  of  one  moiety  of  his, 
the  said  Thotnas  BoUon^Sj  one  undivided  seventh  part 
and  share,  in  right  of  his  said  wife,  of  and  in  the  said 
stocks,  and  other  the  stocks  and  funds  therein  mentioned, 
subject  to  the  life  interest  of  Isabella  Purdem^  for  the 
price  of  230/.,  in  part  payment  whereof  the  sum  of  160/. 
was  advanced  at  the  time  of  making  such  contract ;  —  it 
was  witnessed,  that,  in  pursuance  of  the  said  contract, 
and  in  consideration  of  the  sum  of  230/.  to  Thomas 
Boiton  and  Margaret  Ann  his  wife  paid  by  John  Rose^ 
they,  Thomas  Bolton  and  Margaret  Ann  his  wife,  did 
assign  unto  John  Rose  one  equal  moiety  of  all  that  one 
undivided  seventh  part  or  share  of  the  said  Thomas 
Bolton  and  Margaret  Ann  his  wife,  in  her  right,  of  and 
in  (amongst  other  sums)  the  several  sums  of  5350/.  con- 
solidated 3  per  cent  bank  annuities,  and  5223/.  135.  6d. 
reduced  3  per  cent,  bank  annuities,  expectant  and  trans- 
ferable on  the  decease  of  Isabella  Purdewy  and  all  the 
right,  title,  and  interest  at  law  and  in  equity  of  them 
Thomas  Bolton  and  Margaret  Ann  his  wife,  of,  in,  and 
to  the  same  moiety,  to  hold  the  same  unto  the  said  John 
Rosef  his  executors,  administrators,  and  assigns.  And 
for  the  better  enabling  John  Rose  to  get  in  the  moiety 
so  assigned  to  him,  Bolton  and  his  wife  constituted  Rose 
their  attorney,  with  full  power  to  sue  for,  recover,  and 
receive  the  assigned  property,  and  to  give  receipts  for 
the  same.  The  indenture  contained  likewise  a  covenant 
from  Bolton,  which  was  in  the  following  words :  ^^  And 
the  said  Thomas  Bolton,  for  himseli^  Stc,  doth  hereby 
covenant,  &c.,  that  he,  the  said  nomas  Bolton,  shall  and 
will,  at  any  time  or  times  hereafter,  until  the  said  money 
hereby  assigned  shall  come  into  possession  of^  and  be 
received  by,  the  said  John  Rose,  his  executors,  admi- 
nistrators, or  assigns,  at  the  reqaest  of  the  said  John 

Rose, 
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Bose^  his  executors,  administrators,  or  assigns,  appear 
in  person  as  often  as  there  shall  be  occ^ion  for  his  so 
doing,  (upon  his  having  notice  thereof),  at  any  office  or 
place  of  insurance,  or  at  any  underwriter's,  within  the 
cities  of  London  and  Westminster^  or  shall  send  to  him 
OP  them  notice  of  his  place  of  abode,  and,  if  necessary, 
voudiers  or  certificates  of  his,  the  said  Thomas  BdtorC^ 
being  living,  and  of  the  state  and  condition  of  his  health, 
in  order  that  he,  the  said  John  Hoscj  his  executors,  ad- 
ministrators, or  assigns,  may  insure  the  life  of  him,  the 
said  Thomas  Bolton  for  the  better  and  more  effectually 
securing  to  him  and  them  the  said  recovery  and  receipt 
of  the  moiety  and  premises  hereby  assigned ;  and  further, 
that  he,  xh^  sbaA  Thomas  BoUony  shall  not  nor  will  do 
any  act  or  thing,  acts  or  things,  whatsoever,  that  shall 
or  may  in  any  way  impeach  or  render  void  any  policy 
or  policies  of  insurance  made  by  the  said  John  Rose^  his 
executors,  administrators,  an'9  assigns,  for  insuring  the 
life  of  the  said  Thomas  Boltofi ;  and  further,  that  he,  the 
s^d  Thomas  Bolton^  shall  and  will  pay  all  annual  pre* 
miums  or  other  sums  of  money  necessary  for  effecting 
such  insurance,  and  keeping  the  same  alive  and  on  foot, 
and  shall  and  will  indemnify  tlie  said  John  Rose,  his  exe- 
cutors, administrators,  and  assigns  therefrom."  This 
deed  was  executed  both  by  Bolton  and  by  his  wife,  (a) 


18^3. 


Bose  having  presented  a  petition  in  which  he  stated 
the  assignment  to  him  by  Mr.  and  Mrs.  Bolton,  the 
Master  of  the  Rolls,  on  tlie  21st  of  December  1812, 
made  an  order,  that  a  moiety  of  one-seventh  part  of  the 
two  sums  of  bank  aimuities,  standing  in  the  name  of  the 
accountant-general  in  trust  in  tlie  cause,  should  not  be 


(a)  At  the  time  of  the  execu-  titions;  neither  did  they  make 

tion  of  thiB  deed,  Bolton  was  a  any  mention  of  or  allusion  to 

priMMr  for  debt.    That  cireiun-  the  covenant  concerning  the  in- 

wasqot  stated  in  the  pe-  snrance  dBolUm^t  life. 

B  3  trans- 
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transferred  or  disposed  of  without  notice  to  Rose.  Tbi5 
petition  was  served  on  Mr.  and  Mrs.  Bolton  /  but  when 
it  came  on  to  be  beard,  no  coun^  appeared  for  them* 

Some  time  afterwards,  Mr.  and  Mrs.  Bolton  agreed  to 
live  separate  frcmi  each  other;  and,  on  the  occasion  of 
their  separation,  a  deed  was  executed,  by  which  they  as- 
signed to  two  trustees  all  their  share  of  the  5350/.  con- 
solidated S  percent,  bank  annuities,  and  5223/.  135.  6d* 
reduced  3  per  cent,  bank  annuities,  upon  certain  trusts 
ibr  Mrs.  Bolton^s  benefit. 


Thomas  Bolton  died  in  the  month  of  October  1819, 
leaving  Margaret  Ann^  his  widow,  him  surviving. 
Shortly  afterwards  she  intermarried  with  William  John 
Lenthall  /  and,  by  a  settlement  made  previously  to  that 
marriage,  she  and  the  surviving  trustee  under  the  deed 
of  separation  assigned,  among  other  tilings,  her  seventh 
part  or  share  of  the  aforesaid  two  sums  of  stock  to  Tho~ 
mas  Doors  and  John  Piatt  upon  trusts,  which  were  for 
the  benefit  of  her  and  her  intended  husband.  On  the 
18th  of  September  1822,  Isabella  Pvrdem  died.  In  the 
following  November  Mr.  and  Mrs.  Lenthallj  along  with 
the  trustees  of  their  marriage  settlement,  presented  their 
petition,  not  making  any  mention  of  the  assignment  to 
Bosey  but  stating  their  title  to  the  one-seventh  part  of 
the  fund  in  court  as  it  arose  under  the  will,  the  deed  of 
separation,  and  the  indenture  of  settlement,  and  praying 
that  Mrs.  LenihalFs  share  of  the  stock  might  be  trans- 
ferred to  them.  This  petition  was  heard  on  the  29th 
of  November  1822,  before  Mr.  Baron  Graham^  Master 
Stratfordf  and  Master  Haroey,  sitting  for  the  Master  of 
the  Rolls ;  when  the  Court  made  an  order,  which,  after  pro- 
viding for  the  payment  of  the  costs  out  of  746/.  45.  lOd^ 
being  one-seventh  part  of  tlie  5223/.  135.  6d.  reduced 
annuities,  directed,  that  the  residue  of  the  747/.  45.  lOd. 

reduced 
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reduced  annuities,  and  also  794/.  5s.  9(L,  being  one- 
^seventh  part  of  the  5350/.  consolidated  3  per  cent,  annu-^ 
kies,  together  with  any  interest  which  should  accrue  on 
the  same  respectively,  previously  to  the  transfer  thereof, 
should  be  transferred  and  paid  to  Thomas  Davis  and 
John  Platty  upon  the  trusts  of  the  marriage-settlement 
of  Mr.  and  Mrs.  Lenthall.  In  consequence,  however, 
of  the  restraining  order  of  the  21st  of  December  1812, 
this  order  could  not  be  drawn  up ;  and  Hose  immediately 
presented  a  petition,  in  which  he  insisted,  that  he  was 
entitled,  as  a  purchaser  for  valuable  consideration,  to  a 
moiety  of  Mrs.  LenthalVs  share  of  the  fund,  and  prayed 
that  the  minutes  of  the  order  of  the  29th  of  November 
1^22  might  be  varied,  so  a«  to  direct  that  one  moiety 
only  of  the  746/.  45.  10^  reduced  3  per  cent,  bank  an- 
nuities, and  of  the  764/.  5s.  9d,  consolidated  3  per  cent, 
bank  annuities,  and  of  any  dividends  which  should  ac- 
crue due  thereon,  previously  to  the  transfer,  should  be 
paid  and  transferred  to  PlaU  and  Davis ;  and  that  the 
other  moiety  should  be  paid  and  transferred  to  Rose 
liimselfl 


1823. 


This  petition  was  heard  before  Mr.  Justice  Best^ 
Master  Stepheft^  and  Master  Dowdcswellj  sitting  for  the 
Master  of  the  Rolls,  but  no  judgment  was  pronounced 
by  them.  Afterwards  Mr.  and  Mrs.  Lenthall  and 
their  trustees  presented  a  counter  petition,  in  which  they 
insisted  that  the  indenture^of  the  10th  of  October  1812, 
under  which  Rose  claimed,  was  not  valid  and  operative 
in  law,  to  pass  Mrs.  LenthalTs  sh&re  of  and  interest  in 
the  funds ;  and  they,  therefore,  prayed  tliat  Rosens  peti- 
tion might  be  dismissed  with  costs,  and  that  Mrs.  Leth- 
thalFs  6eventh  part  of  the  residuary  fund  might  be  paid 
to  them,  notwithstanding  the  restraining  order  of  the 
Slsi  of  December  IS12. 


B  4 
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Upon  these  petitions  the  question  arose,  wfaethery 
where  husband  and  wife,  by  deed  duly  executed,  assign 
to  a  purchaser  for  valuable  consideration  a  moiety  of  a 
share  of  an  ascertained  fund,  in  which  the  wife  has  a 
vested  reversionary  interest  expectant  on  the  death  of  a 
tenant  for  life  of  that  fund,  and  both  the  wife  and  the 
tenant  for  life  outiive  the  husband,  the  wife  is  entitled  by 
right  of  survivorship  to  claim  the  whole  of  her  share  of 
the  fund  against  such  particular  assignee  for  valuable 
consideration. 


Mr.  Sugden  and  Mr.  Girdlestotie  jun.  for  Rose, 

We  contend,  that,  by  the  deed  of  the  10th  of  October 
1812,  tiie  vested  reversionary  interest  of  Mrs.  BoUon  in 
the  moiety  of  her  share  of  the  fund  in  Court,  expectant 
on  the  death'  of  Isabella  Purderm^  was  so  assigned  to 
jRose^  the  purchaser  for  valuable  consideration,  that  his 
right  will  prevail  over  any  claim  which  she  may  set  up, 
founded  on  the  circumstance  of  her  having  survived  her 
husband.  The  other  side  will  probably  rely  on  Homsly 
v.  Lee  {a).  There  the  assignment  was  merely  as  a  col- 
lateral security  for  the  due  payment  of  an  annuity  of' 
SOU  granted  by  the  husband:  here  the  assignment  is 
absolute.  In  that  case  the  wife's  reversionary  interest 
was  contingent ;  if  she  had  died  in  the  lifetime  of  her 
mother,  neither  she,  nor  any  person  claiming  through 
her,  would  have  been  entitled  to  any  portion  of  the  pro- 
perty which  was  assigned:  here  Mrs.  Bolion*s  interest 
was,  in  October  1812,  vested'  and  indefeasible.  The 
judgment,  therefore,  in  Hortisby  v.  Lee,  does  not  de- 
termine the  question  now  before  the  Court.  At  the 
same  time,  we  do  not  admit  that  case  to  be  an  authority. 
It  was  decided  without  much  argument  or  much  con- 


Co)  2  Mad,  16. 
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UderatioDs  and  has  oeVer  been  acquiesced  in  by  the 
profession.  Tiie  general  opinion  has  always  been,  that 
the  decision  ought  to  have  been  different,  and  that,  if  the 
same  point  were  again  brought  into  discussion,  the 
result  would  not  be  the  same.  That  judgment  cannot 
be  sustained  without  subverting  many  tides  to  personal 
property  of  great  value,  bought  long  before  any  person 
could  have  had  reason  to  suppose  that  the  law  of  the 
land  was  as  it  is  there  laid  down. 


18^8. 


The  Master  of  the  Rolls,  (a) 

I  am  most  anxious  that  the  decision  in  Homsby  v. 
Lee^  and  the  principles  of  it,  should  be  thoroughly  can- 
vassed. For  the  purpose  of  determining  the  question 
between  the  parties  now  before  me,  I  shall  consider  the 
subject  precisely  as  if  that  case  did  not  exist. 

Mr.St^den  and  Mr.  Girdlestone. — Assignments  of  such 
reversionary  interests  of  married  women  as  that  which  has 
been  purchased  by  Bose,  have  always  been  very  com- 
mon :  and  there  is  no  case  in  which  they  have  been  held 
not  to  be  valid  as  against  the  wife  surviving.  The  ab- 
sence of  any  decision  impeaching  such  an  assignment,  in 
circumstances  which  must  have  been  of  frequent  occur- 
rence, shews  strongly  what  the  law  on  the  subject  has 
always  been  understood  to  be;  and  the  same  view  of 
the  law  is  supported  directly  by  express  decisions  on 
analogous  points,  and  by  numerous  dicta,  which,  though 
finequently  commented  upon,  have  never  been  questioned 
or  denied.  In  Theobalds  v.  Duffoy,  cited  with  appro- 
bation in  the  Duke  of  Chandos  v.  Talbot  (5),  where  a 

term 


{a)  Sir  Tkomtu  Plwner.  sole;  afterwards  she  married  .an 

{h)  2  P,  Wnu,  608.     In  Theo-    alien,  and  her  husband  and  she, 

hM  V.  Dv^ayy  9  Mod.  108.,  a    for  valuable   consideration,  as- 

term  for  500  years  was  devited    signed  her  remaindc^r  to  «/.  S, ; 

to  A.  for  life,  remainder  to  a  feme    then  A.  died,  after  which  she  and 

her 
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term  was  devised  to  A.  for  life,  remainder  to  a  woman 

for 


her  husband  sold  the  term  to  J.N, 
for  30/.,  a  sum  which  is  stated  in 
the  report  not  to  have  been  a 
sufficient  equitable  consideration. 
•T  N.  hliving  recovered  the  term 
at  law,  «7.  iSi.  filed  his  bill  for  an 
injunction,  and  the  decree  was, 
that  there  should  be  a  perpetual 
injunction  against  the  second 
vendee,  and  that  the  first  vendee 
should  have  the  term.  That  case, 
therefore,  in  no  degree  makes 
out  the  position,  in  support  of 
which  it  is  cited.  For,  first,  the 
husband  survived  A.^  so  that,  dur- 
ing the  coverture,  the  wife's  in- 
terest came  into  possession.  Se- 
condly, the  contest  was,  not 
between  the  husband's  assignee 
and  a  surviving  wife,  but  between 
two  assignees,  each  of  whom 
claimed  under  an  assignment  ex- 
ecuted by  the  husband  and  the 
wife.  The  circumstances,  too, 
that  the  husband  was  an  alien, 
and  that  the  consideration  paid 
by  the  second  vendee  seems  to 
have  been  regarded  as  inadequate, 
are  not  unimportant.  Upon  the 
whole,  it  is  impossible  to  infer 
from  that  decision,  that  the  hus- 
band's assignment  for  valuable 
consideration  of  the  wife's  pos- 
sibility in  a  term,  will  bar  any 
right  of  survivorship  which  she 
may  have,  in  the  event  of  her 
husband  dying  before  the  pos- 
nbility  becomes  an  interest  in 
possession. 
Uoqoestionably,  however,  the 

(1)  Coke  LkL  351  a.,  note  504. 

(2)  Ropcf's  Law  of  Husband 
•Hd  Wife,  p.  S3  7.  See  p.  169.  &c. 


doctrine  is  so  laid  down  by  the 
most  respectable  text  writers. 
Mr.  Butlir(\)  says,  "  If  a  person 
marries  a  woman  entitled  to  a 
possible  or  contingent  interest  in 
a  term  of  years,  if  it  is  a  legal 
interest,  that  is,  such  an  interest 
as,  upon  the  determination  of 
the  previous  estate,  or  the  hap- 
pening of  the  contingency,  will 
immediately  vest  in  possession  in 
the  wife,  there  the  husband  may 
assign  it,  unless  perhaps  in  those 
cases  where  the  possibility  or 
contingency  is  of  such  a  nature 
that  it  cannot  happen  during  the 
husband's  lifetime."  So  Mr. 
Roper (2)  mentions,  "the  hus- 
band's power  to  assign  at  law  his 
wife's  terms  for  years,  whether 
in  possession  or  in  remainder, 
and  his  power  to  do  the  same  by 
contract  in  equity  in  analogy  to 
his  legal  right,"  as  subject  to  no 
exception,  save  where  the  wife's 
interest  is  of  such  a  nature  that 
it  cannot  possibly  fall  into  pos- 
session during  the  coverture. 
But  the  doctrine  thus  laid  down 
by  the  text  writers  seems  not  to 
be  warranted  by  any  express 
authorities. 

In  Jjampet^s  case  (3),  a  testator, 
having  a  term  of  500  years  in 
certain  lands,  devised  them  to  J, 
for  life,  and  after  his  decease,  to 
B,,  who  was  a  feme  sole,  and  the 
heirs  of  her  body,  and  appointed 

A.  his  executor.    Subsequently, 

B,  having  married,  she  and  her 

(5)  loCoke,47  6. 


faubband 
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for  the  residue  thereof^  it  was  held  that  such  possibility 

might 


1828. 


huiband  granted,  released,  sur- 
rendered, and  assigned  the  pre- 
mises to  A.  for  all  their  estate 
and  interest  thereia.  The  hus- 
band died ;  A.  died ;  and  it  was 
held,  that,  after  J.'s  death,  a  per- 
son claiming  as  lessee  under  him 
was  entitled  against  the  surviving 
wife.  But  that  decision  pro- 
ceeded expressly  upon  the  ground 
**  that  such  possibility  of  the 
wife  might  be  cxtinguuhed  by 
grant  or  release  to  him  in  pos- 
session ;"  and  it  was  at  the  same 
time  adjudged,  "  that  such  fu- 
ture or  executory  interest  could 
not  be  granted  to  a  stranger 
during  the  life  of  the  first  de- 
visee." (.1)  Lampet's  case,  there- 
fore, lends  no  support  to  the 
position  above  mentioned:  on 
the  contrary,  it  marks  strongly 
the  distinction  between  the  oper- 
ation of  a  release  which  extin- 
guishes a  right,  and  that  of  an 
assignment  which  preserves  the 
right  and  transfers  it  to  another 
person.  This  distinction  is  uni- 
formly acknowledged  by  the  text 
writers  of  the  greatest  authority. 
^  Also,  possibilities  of  land," 
says  Shepherd  in  his  Touch- 
sUme{2\  **  if  they  be  near,  and 
common  possibilities,  albeit  they 
be  Dot  grantable  over  to  another^ 
person,  yet  may  they  be  released 
to  him  that  hath  the  present 
estate  of  the  land.  And,  there- 
fore, if  a  man,  possessed  of  a 
term,  devise  it  to  il.  for  life,  re- 
mamder  to  J7.  anckhb  heirs  male 

(1)  See  also  4  Co^r,  66  6. 


during  the  term;  in  this  case, 
albeit  B,  may  not  grant  his  in- 
terest over,  yet  he  may  release  it 
to  AJ*  In  another  passage,  after 
putting  a  similar  case,  he  adds  (5), 
"  So,  if  a  lease  be  made  to  me 
and  my  wife  for  life,  the  remainder 
to  the  survivor  of  us,  1  may  not 
grant  this  remainder  over  to 
another  man." 

The  husband  being  thus  un- 
able at  law  to  aliene  or  grant  his 
wife's  interest  in  a  term,  while  it 
continues  expectant  on  the  de- 
termination of  a  prior  life- estate, 
it  is  clear,  that,  if  he  dies  before 
the  tennnt  for  life,  the  legal  right 
must  survive  to  her.  Then,  what 
equity  is  there  to  convert  her  into 
a  trustee  for  a  person  in  whose 
favour  her  husband  shall  have 
executed,  for  valuable  consider- 
ation, an  assignment  of  her  pos- 
sibility ?  The  assignment  is  un- 
doubtedly good  in  equity;  that 
is  to  say,  though  it  passes  no 
legal  interest,  it  is  good  as  the 
contract  of  the  husband  with  re- 
spect to  a  specific  subject,  raising 
a  trust  against  him  and  all  who 
claim  through  him.  But  the 
wife's  right  is  not  derived  through 
him,  and  cannot  be  affected  by 
hb  contract;  still  less  can  it  be 
so  bound  in  favour  of  one  who 
purchases  with  full  notice  of  her 
right 

There  is  another  circumstance 
which  marks  strongly  the  differ- 
ence, with  respect  to  the  marital 
right,  between  the  wife's  immcdi- 

(3)  Page  930. 
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182S.        might  be  assigned  by  her  husband  alone.     In  Gage  or 

Groj^ 


ate  terms  for  years,  and  her 
future  interests  in  terms  of  the 
nature  aboTe  mentioned.  The 
husband  surviving  the  wife  is 
entitled  to  the  former  in  his  own 
right,  and  without  taking  out 
administration  to  her;  Palev, 
MicheU{l);  but  he  does  not 
take  her  possibilities,  except  as 
administrator  to  her.  **  If  a 
feme  sole/*  says  Lord  Coke(2)f 
**  be  possessed  of  a  chattel  real, 
and  be  thereof  dispossessed,  and 
then,  taketh  husband,  and  the 
wife  dieth,  and  the  husband  sur- 
viveth,  this  right  is  not  given  to 
the  husband  by  the  intermarriage, 
but  the  executors  or  administra- 
tors of  the  wife  shall  have  it ; 
so  ii  iifif  the  wife  hath  bid  a  poi^ 

The  analogy,  which  subsists,  in 
many  respects,  between  chatteJs 
real  lying  in  action  and  possibili- 
ties, renders  the  following  pas- 
sage worthy  of  attention  in 
reference  to  the  power  of  the 
husband  over  his  wife's  expect- 
ant interests  in  terms  of  years : 
**  Chattels  real,  consisting  merely 
in  action,  the  husband  shall  not 
have  by  the  intermarriage,  unless 
he  recovereth  them  in  the  life  of 
the  wife,  albeit  he  survive  the 
wife ;  as  a  writ  of  right  of  ward, 
a  yalore  maritagii,  a  forfeiture  of 
marriage,  and  the  like,  where- 

(1)  S  Eq,  Com,  Ab,  138.   pi,  4. 

See  also  l  Roll.  Ab,  ZAS.  pi.  9. 
and  10. 
(9)  Cv.LUi.3Sla, 


unto  the  wife  was  entitled  before 
her  marriage.'*  (5) 

Again,  Lord  Coke  says,  *'  if  a 
lease  be  made  to  a  baron  and 
feme  for  term  of  their  lives,  the 
remainder  to  the  executors  of 
the  survivor  of  them,  the  hus- 
band grant  away  this  term  and 
dieth,  this  shall  not  bar  the  wife, 
for  that  the  wife  had  but  a  possi" 
bility,  and  no  interest  J' {4)  It  will 
be  said  that  there  the  possibility 
was  of  such  a  nature,  that  it  could 
not  have  fallen  into  possession 
during  the  coverture.  Lord 
Coke,  however,  does  not  consider 
the  doctrine  as  depending  in  any 
degree  on  that  circumstance ;  the 
reason  which  he  assigns,  is  a  ge- 
neral one  applying  to  all  possi- 
bilities. The  mfe,  he  says,  is  not 
barred,  because  she  had  but  apos' 
sibility. 

The  question  will  assume  a 
quite  different  aspect,  if  the  gift 
of  the  residue  of  a  term  to  a 
woman  be  expectant,  not  upon  a 
previous  estate  for  life,  but  on  a 
previous  limitation  for  years; 
for,  a)  was  held  in  Sher^f  v. 
Wrotham  (5),  —  where  a  lease  for 
twenty-one  yeari  was  devised  to 
A,  for  six  years;  and  after  the  six 
years  ended,  then,  if  a  given  event 
happened,  to  C, — what  is  so  de- 
vised to  C,  "  is  not  a  possibility, 
but  the  interest  of  the  term  after 

(3)  Co.Liit,35la. 

(4)  Co,  Lilt,  46  b, 

(5)  1  Cro,  Jac,  509, 
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Grmf  V.  Asian  {a),  the  rule  was  laid  down  by  Lord  HM 
in  the  most  unequivocal  terms :  ^^  Where  the  wife  hath 
any  right  or  duty,  which  by  possibilit^r  may  happen  to 
accrue  during  the  coverture,  the  husband  may  by  re- 
lease dischai^  it:  but  where  the  wife  hath  a  right  or 
duty,  which  by  no  possibility  can  accrue  to  her  during 
coverture,  the  husband  cannot  release  it"  Here, 
Isabella  Purdew  might  have  died  in  BoUoris  life-time; 
he,  therefore,  could  have  released  his  wife's  right  and 
interest  in  this  fund,  so  as  to  have  prevented  her,  if  she 
survived  him,  from  taking  any  part  of  it;  and  if  his  re- 
lease could  have  so  barred  her  rights,  his  assignment  for 
valuable  consideration  must  have  at  least  equal  effect. 
In  an  anonymoils  case  in  RoUe  (i),  it  was  held,  that  the 

husband 


1825. 


fix  jmn  ezpirecL"     See  also 
KimpUmd  v.  Courtnaf.(^\) 

(a)  1  Salk.  526. 

(A)  2  RoU,  Rep.  ISA.  This 
case  came  before  the  King'B 
Bench  in  Mchadmat  term  in 
the  1 7th  jear  of  JcmeM  I.  The 
report  of  it  u  as  follows : 

^  A  l^itcy  of  10^.  was  be* 
queathed  to  a  married  woman,  to 
be  paid  eighteen  months  after 
the  death  of  the  devisor;  he 
died,  and  afterwards  the  woman 
filed  within  the  eighteen  months ; 
and  her  daughter  took  out  admi- 
nistration to  her.  Montague: 
*rbe  i^acy  of  10^.  bdongs  not  to 
the  daughter,  but  to  the  husband 
of  the  wife ;  for  the  husband  had 
an  iaterert  in  it  before  the  term 
of  payment  accrued,  which  in- 
terest it  b  clear  that  he  might 
hare  released  before  the  time  of 
payment  accrued.^ 

It  does  not  appear  in  what 


form  of  action  the  question  arose; 
but,  the  legacy  being  a  chose  in 
action,  the  legal  right  was  in 
the  person  who  took  out  admi- 
nbtration  to  the  wife,.and  it  was 
only  by  means  of  his  right  to 
take  out  such  administration,  that 
the  husband  could  haye  enforced 
payment  of  the  money.  C^ 
LUL  ISO.  1  Roll.  Ab.  345.  pi  7. 
Cowley  y.Locton^  Sty.  305.  Ohri- 
an  V.  Ram^  5  Mod.  186.  Vinet'i 
Ah.  Baron  and  Feme^  H,  pi.  S4, 
S5, 26.  Emu  y.  Collier,  1  Wil- 
son, 16S.;  3  Atk,  526.  PJttUu- 
kirk  V.  Pluckwell,  2  Maule  4* 
Sdw.  595.  5S7.  Nath  r.  Nadk, 
2  Madd.  138.  It  is  not  easy  to 
conjecture  on  what  principle  the 
Court  of  King's  Bench,  in  the 
case  in  Rolle,  could  set  up  any 
tide  against  the  legal  title  of  the 
administratrix. 

However  that  may  have  been, 
it  is  at  least  clear,  that  there  the 


(l)  Frttman,260.    Feame on 


.  Rem.  and  Exec.  Dev.  549. 

hutend 
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husband  might  release  the  wife's  legacy  before  the  time 
when  it  became  payable,  that  is,  while  her  interest  in  it 
with  respect  to  possession  and  enjoyment  was  merely 
reversionary.  In  the  Duke  of  Chandos  ▼•  Talbot  (a),  a 
legacy  of  1000/.  was  bequeathed  to  a  woman,  payable  at 
her  age  of  twenty-five  years;  it  was  assigned  by  her 
husband  and  her,  before  she  came  of  age  (d) ;  and  Lord 
Chancellor  King  was  of  opinion,  that  the  assignment  was 
good.  In  Atkins  v.  DwaAttry  (c),  a  legacy  of  300/^  pay- 
able out  of  a  reversion  expectant  on  an  estate  for  life, 
was  given  to  a  married  woman ;  her  husband  assigned 
it  to  trustees  for  the  benefit  of  his  children ;  and,  he 
having  died,  it  was  held  that  this  assignment  bound  the 
surviving  wife.  These  are  direct  authorities  in  favour 
of  the  position  for  which  we  contend.  So  in  Hatoard  v. 
Damiani  {d\  where  the  husband  and  wife  assigned  her 
reversionary  interest  in  a  fund  in  Court  to  the  person 
who  was  the  tenant  for  life,.  Sir  William  Grant  took  the 
wife's  consent  to  the  immediate  payment  of  the  money 
to  the  purchaser*  The  acceptance  of  that  consent 
assumes  the  validity  of  the  assignment ;  and  if  the  con- 
sent itself  is  of  any  avail,  we  have  it  here,  in  substance 
at  least,  if  not  in  form ;  for,  Mrs.  Boltouj  though  she  had 
full  knowledge  of  the  petition  presented  in  1812,  allowed 
the  restraining  order  to  be  made  without  opposition. 

In  Grey  v.  Kentish  (e)  it  did  not  become  necessary  to 


husband  survived  the  wife,  and 
the  case,  therefore,  cannot  have 
any  direct  application  to  the 
question  concerning  the  effect 
of  the  husband's  acts  in  barring 
the  right  of  the  surviving  wife. 

See  also  Brotheroto  v.  Hood^ 
9  Com,  Rep,  725. 

{a)  2  P.  IVms.  602.  607.  609. 

(b)  The  husband  did  not  die 
before  the  wife  attained  twenty- 

13 


five;  so  that  there  could  not 
arise  any  question  with  respect 
to  her  right  of  survivorship,  in 
case  he  had  assigned  the  legacy, 
and  died  before  it  became  pay- 
able. 

(c)  Gilb.  JEq.  Rep.SB. 

(d)  2Jac.^Walk.iSB. 

(e)  1  Atk.  280.,  corrected   in 
1  Cox* 9  P.  Wmt,459. 

decide 
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decide  the  point,  because  the  particular  assignee  of  the 
bankrupt  husband  waived  his  assignment,  and  came  in 
as  a  general  creditor  in  the  bankruptcy;  but  the  lan- 
guage of  Lord  Hardmicke  is  decisive.  ^^  A  husband/' 
he  says,  *^  cannot  assign  in  law  a  possibility  of  his  wife^ 
nor  a  possibility  of  his  own ;  but  this  Court  will,  not- 
withstanding, support  such  an  assignment  for  a  valuable 
consideration."  The  position  is  general,  and  contains 
no  mendon  of  any  qualification  of  the  husband's  power 
to  assign,  for  valuable  consideration,  the  wife's  .pos- 
sibility. Lord  Hardaoicke  says,  not  that  the  Court  will 
support  such  an  assignment  only  in  certain  events,  but 
generally  and  universally  that  the  Court  will  support  it. 
Equally  unqualified  is  his  language  in  Bates  v.  Dandy  {a)j 
'^  The  husband  may  assign  the  wife's  chose  in  action,  or  a 
possibility  that  the  wife  is  entitled  to,  as-well  as  her  term, 
so  that  it  be  not  voluntary,  but  for  a  valuable  consider- 
ation ;"  and  yet  there  Lord  Hardwicke  must,  from  the  facts 
of  the  case,  have  had  the  contingency  of  the  husband 
dying  in  the  life-time  of  the  wife  directly  before  his  mind. 
So  in  Hceaokyns  v.  Obin  (i),  where  a  sum  of  2000/.  was  be- 
queathed to  a  married  woman  and  her  husband,  ^^  to  be 
enjoyed  by  them  and  the  survivor  of  them,"  and  the 
husband  died  before  the  wife,  Lord  Hardxmcke  says: 
^'  It  has  been  insisted,  too,  that  the  husband's  dis- 
position in  his  life-time  would  have  bound  the  wife, 
notwithstanding  she  had  survived  him ;  and  if  not  good 
in  law,  yet  it  would  have  been  good  in  equity.  I  will 
not  say  but  the  husband  might  have  disposed  of  this 
possibility  in  equit^r,  if  assigned  for  a  valuable  consider- 
ation; but  then  that  must  have  been  upon  an  actual 
assignment  of  this  particular  thing."  The  doctrine  thus 
explicitly  laid  down  was  never  called  in  question,  till  the 
decision  in  Homsby  v.  Lee:  in  Mitford  v.  Mitford{c\ 
and  in  fVngJil  v.  Morley  (J),  Sir  William  Grant  has 


1S2S. 


[a)  2  Alk.  208. 
{6)  2  Aik.  549. 


(c)  9  Vet.  87. 
(<f)  11  fV*.  12. 
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ferred  to  it  without  disapprobation ;  and  it  lias  even 
been  assented  to,  since  the  dme  of  Homsby  v.  Lee^  by 
the  very  Judge  who  determined  that  case.  In  Johnson 
V.  Johnson  the  decree  turned  ultimately  upon  the  con- 
struction of  a  previous  order  of  the  Court,  and  upon 
the  extent  of  the  wife's  consent ;  but  speaking  of  the 
e£fect  of  the  husband's  assignment  upon  a  fund  in  court 
belonging  to  a  married  woman  who  survived  her  hus- 
band, he  says  {a) :  ^^  If  it  were  now  a  new  point,  it 
would  be  difficult  to  understand  how  the  assignee  could 
be  in  a  better  situation  than  the  husband  himself;  for 
the  assignment  does  not  reduce  it  (the  fund)  into  pos- 
session, it  still  remains  a  chose  in  action ;  and  its  being 
a  chose  in  action  gives  the  wife  a  right  by  survivorship. 
But  it  is  too  late  to  consider  this ;  for  it  is  decided  that 
an  assignment  for  valuable  consideration,  being  a  dis- 
position of  the  property,  is  sufficient  to  bar  the  right  of 
the  wife  surviving."  Rose*s  claim  comes  within  that 
principle :  he  has  an  assignment  for  valuable  consider- 
ation ;  and  that  assignment,  he  says,  is  a  disposition  of 
the  property,  and  is  sufficient  to  bar  the  right  of  Mrs. 
BoUonj  now  Mrs.  LenthaU.  The  reversionary  nature  of 
the  wife's  interest  can  make  no  difference ;  for  the  autho- 
rities already  cited  prove,  that  the  husband's  power  over 
the  wife's  choses  in  action  does  not  depend  on  her 
having  a  right  to  immediate  possession.  Where  her 
property  is  such  as  to  be  capable  of  assignment  at  law, 
her  assignment  passes  her  future  as  well  as  her  present 
interests.  With  respect,  again,  to  those  things  which 
come  under  the  description  of  choses  in  action,  they, 
though  not  assignable  at  law,  are  assignable  in  equity ; 
and  the  circumstance  that  hei^  interest  is  such  as  to  give 
her  only  a  right  of  future  possession  or  enjojrment,  can 
have  no  more  weight  in  restraining  or  impairing  the 
efficacy  of  his  equitable  assignments  of  the  latter  species 


(a)  1  Jrtc.  4-  WtUk,  476. 
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of  property,  than  it  has  on  his  legal  assignments  of  pro- 
perty of  the  former  description. 

In  all  the  cases  where  the  right  of  the  surviving  wife 
has  prevailed,  except  in  Homsby  v.  Lee^  the  contest 
has  been  either  between  her  and  persons  claiming  as 
volunteers  under  the  husband,  or  between  her' and  the 
general  assignees  of  her  husband's  estate  under  a  com- 
mission of  bankrupt  issued  against  him.  The  first  class 
of  cases  have  no  bearing  on  the  present  question ;  for 
the  rights  of  a  purchaser  for  valuable  consideration  are 
very  different  from  tho3e  of  a  mere  voluntary  assignee, 
who  cannot  be  in  a  better  situation  than  his  assignor. 
The  second  class  of  cases  (of  which  Mitford  v.  Mttford{a) 
is  the  principal),  areequally  inapplicable;  for  it  has  always 
been  held  that  a  particular  assignee  for  valuable  consider- 
ation has. much  higher  rights  in  a  court  of  equity,  than 
the  general  assignee  by  operation  of  law.  Worrall  v. 
Marlar  (i),  Wright  v.  Morley.  {c)  So  great  is  the  differ- 
ence between  those  two  characters  in  the  estimation  of 
this  Court,  that,  though  the  equity  of  the  wife  to  have  a 
settlement  out  of  her  property  has  long  been  established 
as  against  the  asTsignee  in  bankruptcy,  yet  even  so  late  as 
the  case. of  Wright  v.  Morley^  Sir  William  Grant  seems 
to  regard  it  as  doubtful  (^},  whether  she  has  any  similar 
equity  against  a  particular  assignee  for  valuable  consider- 
ation.   Here,  however,  there  can  be  no  difficulty  on  that 


182S. 


{a)  9  Vet.  87.  1  Cojce*t  P, 
Wm.459.  note. 

(6)  1  Cojte*i  P.  Wms.  1 53.  notes. 

(tf)  11  Ves.ll. 

(d)  \l  Ves.20.  LordAivatUey 
had  long  before  referred  to  a 
case  of  the  Earl  of  Saliibury  v. 
Newton  (4  Vei,  529.),  in  which 
the  point  appeared  to  have  been 
detormioed  in  favour  of  the  wife. 


The  report  of  that  case,  since 
published  by  Mr.  Eden  from  Lord 
Northingion'%  MSS.(l-Erf(?ii,370.), 
shews  that  the  Lord  Keeper  de- 
cided expressly,  that  the  wife 
was  entitled  to  a  provision  out 
of  her  fund  against  the  particu- 
lar assignee  of  her  husband  for 
valuable  consideration. 

point. 
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point.  Rose  has  no  wish  to  resist  her  equity  to  a  settle- 
ment; all  that  he  asks  is  the  moiety  of  the  fund;  the  re- 
maining moiety  is  sufficient  to  answer  any  equity  which 
she  may  choose  to  claim. 

Mr.  Shadwell  and  Mr.  SideboUom,  for  Mr.  and  Mrs. 
LenthalL 

Though  the  precise  question  to  be  determined  here 
has  not  hitherto  been  before  the  court;  there  are  un- 
doubted principles  and  analogous  authorities,  which 
establish  the  right  of  the  wife  to  the  possession  of  this 
fund.  The  only  distinction  between  this  case  and 
Homsby  v.  Lee  is,  that  there  the  interest  of  the  wife 
was  contingent,  and  that  here  it  is  vested ;  but  there  is 
no  conceivable  mode  of  reasoning,  by  which  that  cir- 
cumstance can  make  any  difference  in  the  rights  which 
the  wife  may  have  by  survivorship.  The  grounds  of 
the  judgment  in  Homsby  v.  Lee  turned  in  no  respect  on 
the  contingent  nature  of  the  interest.  That  decision 
was  acquiesced  in ;  and  its  authority  has  never  since 
been  questioned  from  the  bench. 

The  subject  claimed  here  is  an  equitable  chose  in 
action ;  and  it  has  never  been  denied,  that  the  husband 
is  entitled  only  to  such  choses  in  action  of  the  wife,  as 
he  reduces  into  possession  during  the  coverture.  Now, 
Bolton  never  did  reduce  this  chose  in  action  into  pos- 
session :  nay,  it  was  not  possible  for  him  to  do  so  ;  for 
up  to  the  time  of  the  death  of  Isabella  PurdcWy  neither 
he  nor  his  wife  had  any  right  of  present  possession,  nor 
even  of  present  action :  all  that  was  in  her  and  in  him 
as  her  husband,  was  merely  a  right  to  have  the  pos- 
session of  this  chattel  at  the  death  of  the  tenant  for  life. 
If  he  was  then  alive,  and  if  he  or  his  assignee  reduced 
it  into  possession^  the  right  of  the  wife  was  gone ;  if, 

on 
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on  the  other  hand,  she  and  the  tenant  for  life  survived 
him,  her  title  by  survivorship  would  necessarily  take 
effect.  The  latter  is  the  event  which  has  happened,  and 
the  assignee  of  the  husband  must  give  way  to  her. 

It  is  said,  that  the  assignment  by  the  husband  and 
his  receipt  of  the  purchase-money  is  equivalent  to  a 
reduction  into  possession.  Where  is  tiie  authority, 
where  is  the  dictum  for  such  a  position?  Reduction 
into  possession  is  a  plain  unambiguous  phrase,  denoting 
a  specific  act,  which  is  attended  with  certain  legal  con- 
sequences :  where  is  it  laid  down,  that  certain  other  act^ 
of  a  totally  different  kind  shall  be  equivalent  to  it,  and 
shall,  at  law,  produce  the  same  effect?  It  was  im- 
possible for  the  husband  to  have  obtained  possession  of 
this  fund  in  1812:  is  it  not  absurd,  then,  to  suppose, 
that,  by  parting  with  whatever  right  he  might  have  in 
it,  and  by  the  receipt  of  a  sum  of  money  from  Rose, 
he  obtained  possession  constructively  of  a  thing  to  the 
possession  of  which  he  had  no  title  at  the  time,  and 
which  was  in  fact  possessed  by  Isabella  Purdew  ?  Still 
more  absurd  would  it  be  to  suppose,  that  B.ose^  who 
DOW  calls  on  the  Court  to  give  him  possession,  had 
reduced  the  thing  into  possession  twelve  years  ago. 
The  assignment,  with  the  payment  of  the  consideration 
money  on  the  one  hand,  and  the  receiving  of  it  on  the 
other,  can  in  no  way  be  allowed  to  be  a  reduction  into 
possession  either  by  the  assignor  or  by  the  assignee. 


1823. 


The  Master  of  the  Rolls. 

Is  there  any  case,  in  which,  the  husband  having  as- 
signed the  wife's  present  chose  in  action,  and  having 
died  before  the  assignee  obtained  possession  of  it,  the 
assignee  prevailed  over  the  surviving  wife?  Suppose, 
thai  in  such  a  case  the  assignee  were  to  fsuu^  the  chose 
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in  action;  in  whose  name  would  he  make  the  claim? 
and  in  what  form  would  he  bring  the  action  ? 

Mr.  Shadwell  and  Mr.  Sugden, — We  believe  that  such 
a  case  has  not  occurred,  {a) 


The  counsel  for  Mr,  and  Mrs.  Lenthall  continued.  — 
It  is  admitted,  that,  if  Bolton  had  not  assigned,  the  wife, 
in  the  event  which  has  occurred,  would  have  taken  this 
money.     Now  what  effect  can  an  assignment  have,  ex- 


(a)  If  it  was  meant  to  include 
in  this  question  the  wife's  choses 
in  action  of  an  equitable  nature, 
the  Earl  of  Salisbury  v.  New- 
ton  (1  Eden,  370.  4  Ves,  529.) 
seems  to  be  nearly,  if  not  pre- 
cisely, such  a  case  as  the  Mas- 
ter of  the  Rolls  here  alludes 
to.  A  sum  of  money  being  due 
to  the  wife,  either  by  way  of 
portion  under  her  father's  mar- 
riage settlement,  or  as  a  legacy 
under  his  will,  the  husband  as- 
signed all  that  he  was  entitled  to 
in  her  right  to  Lord  Salisbury  in 
discharge  of  a  bond  debt,  and 
died  without  making  any  provi- 
sion for  her  or  her  children. 
Lord  Salisbury,  on  a  bill  filed  by 
him  against  the  trustee  of  the 
fund  for  an  assignment,  was  held 
to  be  entitled  to  the  money,  sub- 
ject to  the  wife's  equity  to  have 
a  settlement  made  on  herself  and 
her  children.  It  would  seem 
that  there  could  not  have  been 
anything  amounting  to  a  reduc- 
tion of  the  fund  into  possession 
on  the  part  of  the  husband  and 
wife ;  for,  by  the  decree,  she  was 
to  make  her  election,  whether  to 
take  under  the  iCI  of  her  father 


or  under    his   marriage    settle- 
ment. 

In  Bates  v.  Dandy,  as  reported 
in  2  Alkyns,20T,,  the  husband's 
agreement  to  assign,  as  a  secu- 
rity for  the  repayment  of  a  sum 
of  money,  a  mortgage  in  fee  and 
a  mortgage  for  a  term  of  years, 
belonging  to  the  wife,  as  one  of 
several  residuary  legatees  of  a 
testator,  accompanied  by  a  de- 
posit of  the  mortgage  deeds,  was 
held  to  bind  the  surviving  wife ; 
but  if  any  surplus  remained  after 
satisfying  the  claim  of  the  equi- 
table assignee,  she  was  declared 
to  be  entitled  to  that  surplus  as 
her  chose  in  action.  At  first 
sight,  this  appears  to  be  a  deci- 
sion that  the  husband's  equitable 
assignment  of  an  equitable  chose 
in  action  belonging  to  the  wife, 
not  accompanied  by  an  actual  re- 
duction into  possession  during 
the  coverture,  will  bar  the  wife's 
right  by  survivorship.  The  case, 
however,  had  some  very  peculiar 
circumstances,  and  the  facts  of  it 
are  not  accurately  set  forth  by 
Atkyns.  A  statement  of  it  from 
the  Krister's  Book  will  be  found 
in  a  subsequent  note. 

cept 
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cept  to  give  the  assignee  the   same  right  which  his 
assignor  had  ?   How  can  any  man  convey  to  another  a 
better  right  than  that  which  was  in  him?    Mitfordx. 
Mitford{a)  has  established  the  principle  on  which  Lord 
Batkurst  acted  in  Gayer  v.  Wilkinson  {b\  and  to  which 
Lord  Thurlam  inclined  in  Kinsman  v.  Saddington^  (c)  — 
that  the  wife's  reversionary  interest  in  a  personal  chattel 
not  reduced  into  possession  during  the  coverture,  does 
not  pass  to  the  husband's  assignees  by  the  assignment  in 
bankruptcy,  as  against  the  surviving  wife.     Of  such  a 
reversionary  interest,  therefore,  the  husband  can  have 
no  power  to  dispose  as  against  her  chance  of  survivor- 
ship ;  for  whatever  he  can  lawfully  and  effectually  part 
with,  passes  to  his  assignees  b^  the  assignment  in  bank- 
ruptcy.     The  indenture  of  the  10th  of  October  1812 
cannot  place  Base  in  a  better  situation,  than  that  in 
which  the  assignee  under  a  commission  of  bankrupt 
against  BoUon  would  have  been. 

In  Richards  v.  Chambers^  and  Seaman  v.  Duill{d)j 
Sir  William  Grant  decided,  that  the  Court  had  no 
jurisdiction,  with  the  consent  of  a  married  woman  upon 
examination,  to  direct  a  transfer  to  her  husband  of  per- 
sonal property  settled  upon  the  wife  absolutely  in  the 
event  of  her  surviving  her  husband.  It  is  true,  that 
there  the  reversionary  interest  of  the  wife  could  not 
have  fallen  into  possession  till  the  death  of  the  husband : 
but,  for  the  purpose  of  the  present  question,  where  is 
the  difierence  between  a  reversionary  chose  in  action 
which  cannot,  and  one  which  by  possibility  may,  but  in 
fiict  does  not,  come  into  possession  during  the  coverture? 
The  marital  right  of  the  husband  is  founded  on  the  fact 


1823. 


PURDEW 

V, 

Jackson. 


(a)  9  Vei.  87.  (c)  1  Bro.  Cha.  Ca.  44. 

\b)   1  Bro.  Cha.  Ca.  50.  in  a        (</)  10  Ve*.  580. 
note. 
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of  his  actual  reduction  of  a  chose  in  action  into  posses- 
sion, and  not' on  the  possibility  of  his  obtaining  posses- 
sion. In  PicJcard  v.  Roberts  {a\  the  Vice-Chancellor 
refused  to  take  the  consent  of  a  married  woman  to  part 
with  her  reversionary  interest  in  a  personal  chattel. 
Why  should  not  her  consent  be  taken  in  such  cases,  if 
the  assignment  of  the  husband  for  valuable  consideration 
can  prevail  over  her  right  by  survivorship  ?  The  effect 
of  her  consent  is  merely  to  destroy  her  equity  to  have  a 
settlement  out  of  her  own  fund;  but  if  the  husband  can 
by  such  means  bar  her  contingent  right  of  survivorship 
as  effectually  as  if  he  were  dealing  with  a  sum  presently 
due,  why  should  the  Court  be  thus  anxious  to  preserve 
that  equity  which  in  the  other  case  it  permits  her  to 
extinguish?  Howard  \.  Damiani{h)  is  no  authority; 
the  arrangement,  which  the  order  in  that  case  permitted 
to  be  carried  into  execution,  was  entered  into  for  the 
accommodation  of  the  parties ;  and  the  attention  of  the 
Judge  was  not  called  to  the  subject. 


The  case  of  Dawbury  v.  Atkins  (r),  has  no  application 
to  the  question.  There  the  legacy  given  to  the  wife 
was  a  present  gift,  though  payable  out  of  a  reversion ; 
and,  in  order  to  satisfy  it,  the  reversion  might  have  been 
sold  forthwith.  Besides,  the  decision  cannot  be  deemed 
an  authority  for  any  purpose ;  for  it  was  heldj  that  the 
voluntary  assignment  of  the  husband  not  only  barred 
the  wife's  right  by  survivorship,  but,  though  her  consent 
had  never  been  taken,  deprived  her  of  her  equity  to  have 
a  settlement.  In  that  decree,  the  rules,  from  which  the 
Court,  in  dealing  with  such  matters,  never  deviates  now, 
were  totally  overlooked.  The  report  of  Grey  v.  Kentish 
is  so  inaccurate  and  incoherent,  even  in  the  statement  of  . 


(a)  5Madd,385. 

(b)  2  Joe.  4"  WaUk.45S. 


(c)  GUif.  Eg,  Rep,  88. 

(d)  1  Atk.  280. 
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the  facts,  that  no  reliance  can  be  placed  on  the  uncon- 
nected dicta  ascribed  to  the  Judge.  Take  the  dicta, 
however,  of  Lord  Hardwicke^  as  they  are  represented 
by  Atkins  in  that  case,  and  in  the  other  cases  which 
have  been  cited ;  they  amount  to  nothing.  They  merely 
speak  of  the  wife's  possibility  as  a  thing  which  the  hus- 
band may  assign,  and  of  which  his  assignment,  though 
void  in  law,  will  be  supported  in  equity.  Undoubtedly, 
it  will  be  supported,  in  some  events,  against  every  per- 
son ;  in  all  cases,  against  himself  and  those  who  claim 
through  him.  But  tliere  is  nothing  in  the  language  of 
Lord  Hardwicke  which  either  declares  or  implies,  that 
it  will  be  supported  against  the  surviving  wife :  and  in 
Grey  v.  Kentish^  he  decided  expressly  in  favour  of  her 
claim. 


182S. 


The  cases  reladng  to  chattels  real  may  be  put  out  of 
consideration ;  for  they  turn  on  peculiar  principles  which 
have  no  application  to  choses  in  action. 

Mrs.  BoUofCs  interest  in  this  chose  in  action  was  pf 
such  a  kind,  that  Bolton  could  not  have  released  it  in  1812. 
The  nature  of  a  release,  and  the  precedent  of  that 
species  of  instrument  contained  in  Littleton  (a),  and  fol- 
lowed by  a  comment  (6),  in  which  the  same  author  ex- 
pressly states,  *^  that  no  right  passeth  by  a  release,  but 
the  right  which  the  releasor  hath  at  the  time  of  the 
release  made,"  shew  manifestly,  that  Bolton^s  release 
could  have  operated  only  on  such  right  as  he  himself 
then  bad.  But  the  wife's  contingent  right  by  survivor- 
ship was  not  and  could  not  be  in  him ;  it  was  no  part  of 
his  marital  right ;  the  title  under  which  she  now  claims, 
is  not  derived  through  him,  and  therefore  could  not 
have  been   affected   by  his   release.     In   Thompson  v. 


(a)  Sect  444. 


{b)  Sect.  445. 
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Butler  {a)f  a  woman  being  entitled  to  an  annuity  of  30/. 
during  her  life,  her  husband  executed  a  release  of  it  to 
the  grantor:  afterwards  she  was  left  a  widow;  and  in 
an  action  brought  by  her,  to  which  the  release  was 
pleaded,  it  was  held,  that  the  annuity  was  not  extin- 
guished by  tlie  husband's  release.  Even  if  it  were 
made  out  that  the  husband  can  release  the  wife's  choses 
in  action  and  possibilities,  so  as  to  bind  her  after  his 
death,  it  would  not  follow  that  his  assignment  must 
have  the  same  power :  for  a  release  and  an  assignment 
are  instruments  widely  different  in  their  nature,  in  their 
mode  of  operation,  and  in  their  consequences. 


I88S. 
Ike.  25. 


The  Master  of  the  Rolls. 

The  question  is  of  too  great  and  of  too  general  import- 
ance to  be  decided  without  the  most  patient  consider- 
ation, and  without  giving  to  both  parties  an  opportunity 
of  careftiUy  investigating  all  the  authorities  on  the  sub- 
ject. It  is  therefore  my  wish  that  the  case  should  stand 
over,  in 'order  to  be  again  argued  by  one  counsel  on 
each  side.  In  the  mean  time,  and  without  considering 
the  point  as  decided,  I  may  mention  what  my  present 
impressions  with  regard  to  it  are ;  and  though  I  cannot 
say  that  I  have  yet  arrived  at  a  satisfactory  conclusion, 
it  may  be  useftil  that  I  should  state  tjie  difficulties  which 
I  feel  in  assenting  to  the  doctrine  on  which  the  petition 
of  Rose  proceeds. 


I  have  always  understood  that  the  marital  right  of  a 
husband  to  the  choses  in  action  belonging  to  the  wife  is 
a  qualified,  and  not  an  absolute  right  It  is  a  right  de- 
pending upon  and  subject  to  a  condition,  which  is  spoken 
of  in  the  books  uniformly  in  the  same  terms.     Their 


(fl)  Moore,  6%%, 
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language  invariably  is,  that  the  husband. is  entitled  to 
such  choses  in  action  of  the  wife  as  he  reduces  into  pos- 
session, and  that  reduction  into  possession  is  a  con- 
dition upon  which  alone  the  law  gives  them  to  him. 
"  Marriage,"  says  Lord  Coke  (a),  "  is  an  absolute  gift 
of  all  chattels  personal  in  possession  in  her  (the  wife's) 
own  right,  whether  the  husband  survives  the  wife  or  no ; 
but  if  they  be  in  action,  as  debts  by  obligation,  contract, 
or  otherwise,  the  husband  shall  not  have  them  unless  he 
and  his  wife  recover  them/' 


1825. 


The  doctrine  is  stated  in  the  same  way  by  a  late 
respectable  text  writer,  who,  in  a  discussion  of  consider- 
able length,  has  called  in  question  the  soundness  of  the 
decision  in  Homsby  v.  Lee.  "  Marriage,"  says  Mr. 
Roper^  ^^  is  only  a  qualified  gift  to  the  husband  of  the 
wife's  choses  in  action,  viz.  upon  condition  that  he  re- 
duce them  into  possession  during  its  continuance ;  for  if 
he  happen  to  die  before  his  wife,  without  having  reduced 
such  property  into  possession,  she,  and  not  his  personal 
representatives,  will  be  entitled  to  it."  (b) 

If  then  the  law  gives  to  the  wife  who  survives  her 
husband  those  choses  in  action  belonging  to  her  which 
the  husband  did  not  reduce  into  possession,  and  if  it  is 
only  by  reduction  Into  possession  that  he  can  bar  her 
legal  right,  or  prevent  her  ft'om  retaining  that  which  the 
law  otherwise  declares  to  be  her's,  how  can  it  be  said  that 
her  l^gal  right  is  gone,  where  de  facto  he  did  not  reduce 
the  chpse  in  action  into  possession,  or  where  the  chose 
in  action  was  in  its  very  nature  incapable  of  being  re- 
duced into  possession  in  his  life-time  ?  To  come  to  such 
a  conclusion,  we  must  hold  that  the  husband's  qualified 


(a)  Co.Lf/.351  h. 


(6)  RoperU  Law  of  Husband 
and  Wife,  202. 

right 
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right  may  be  rendered  absolute  by  something  short  of 
reduction  into  possession.  We  must  alter  the  doctrine 
laid  down  in  our  books.  It  will  no  longer  be  true  that 
the  husband  shall  not  have  the  chattels  personal  of  the 
wiie  lying  in  action,  unless  he  recover  them  or  reduce 
them  into  possession  during  the  continuance  of  the 
marriage.  We  must  adopt  a  different  phraseology,  and 
have  recourse  to  a  substitute  for  reduction  into  pos- 
session —  to  something  which  shall  be  distinct  from,  yet 
tantamount  to,  that  which  has  hitherto  been  regarded  as 
a  sine  qua  non  in  the  completion  of  the  husband's  title. 


What  is  universally  the  effect  of  assignment  for  a 
valuable  consideration  ?  Is  there  any  case,  in  which 
assignment  (especially  of  a  chose  in  action,  and  unless 
where  the  doctrine  of  notice  comes  into  application) 
operates  otherwise  than  by  putting  the  assignee  in  the 
situation  of  the  assignor  ?  Can  the  assignor  give  what 
he  does  not  possess  ?  Can  he  pass  more  than  all  his 
right,  title,  and  interest  ?  Then,  where  the  wife  has  a 
chose  in  action  which  the  husband  cannot  himself  re- 
cover, how  can  he  assign  over  to  another  the  right  to 
reduce  it  into  actual  possession?  The  husband's  right 
is  merely  a  right  to  obtain  possession  of  the  subject, 
when  the  period  arrives  at  which  his  wife  is  entitled  to 
the  possession  of  it;  and  if  he  dies  in  the  meantime, 
leaving  his  wife  surviving,  his  right  is  gone,  and  the 
right  of  the  surviving  wife  takes  effect.  The  assignee 
for  valuable  consideration  with  notice  must  take  the 
right  as  the  husband  himself  had  it;  he  buys  the  chance 
of  the  husband's  outliving  the  wife,  or  of  the  reversionary 
chose  in  action  falling  into  possession  during  the  co- 
verture ;  and  he  must  wait  to  see  how  the  event  turns 
out. 


Suppose 
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Suppose  that  a  married  woman  is  entitled  to  a  bond 
debt  payable  upon  the  death  of  A.  JS.,  if  her  husband 
assigns  this  for  a  valuable  consideration  during  coverture, 
and  if  he  dies  in  the  life-time  of  A,  B.^  in  whose  name 
would  an  action  on  the  bond  be  brought?  The  as- 
signee could  not  bring  his  action  in  the  name  of  the 
husband ;  be  would  be  obliged  to  bring  it  in  the  name 
of  the  wife ;  but  what  obligation  would  she  be  under  to 
recover  this  debt  on  behalf  of  the  assignee  ?  or  what 
right  would  he  have  to  use  her  name  for  such  a  purpose  ? 
The  husband  might  contract  that  the  assignee  should  be 
at  liberty  to  sue  in  his  name  at;. any  time,  or  in  the  name 
of  him  and  his  wife  during  the  continuance  of  the 
coverture ;  but  could  he  give  authority  to  a  stranger  to 
sue  in  her  name  after  his  own  decease  ?  The  bond  debt 
was  a  chose  in  action;  assignment  could  not  alter  its 
nature;  and  continuing  to  be  a  chose  in  action,  it  would 
be  the  absolute  property  of  the  surviving  wife. 


1825. 


It  is  admitted  that  an  assignment  in  bankruptcy  does 
not  deprive  the  bankrupt's  wife  of  her  right  by  survivor- 
ship to  her  reversionary  choses  in  action :  now  where  is 
the  difference  between  that  species  of  assignment  and  an 
assignment  to  an  individual  for  valuable  consideration  ? 
If  the  wife's  right  is  to  prevail  only  as  between  her  and 
her  husband,  and  not  where  third  parties  acquire  an 
interest,  why  is  it  not  barred  in  the  former  case  as  well 
as  in  the  latter?  It  is  said  that  an  assignment  for 
valuable  consideration  to  a  particular  assignee  changes 
the  property ;  but  in  bankruptcy,  also,  the  property  is 
changed,  every  thing  being  transferred  to  the  assignees 
which  the  bankrupt  himself  could  lawfully  depart  with. 


It  has  been  contended,  that,  as  the  husband's  assign- 
ment will  transfer  the  future  interest  of  the  wife  at  law, 
where  the  subject  is  capable  of  a  legal  transfer,  so  this 

Court, 
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Court,  following  the  law,  ought  to  give  full  effect  to 
his  assignments  of  those  future  interests  of  her's,  which, 
though  not  assignable  in  law,  are  assignable  in  equity. 
But  though  a  future  chose  in  action,  which  is  not  assign- 
able at  law,  is  assignable  in  equity,  the  assignment  does  not 
alter  the  nature  of  the  thing.  It  passes  the  interest  of  the 
assignor,  but  the  subject  remains  what  it  was  before  — 
a  chose  in  action  not  reduced  into  possession.  A  court  of 
equity  will  not  refuse  to  give  effect  to  the  assignment,  so 
far  as  the  assignor  had  any  right  or  interest  to  assign ; 
but  where  is  the  authority  for  saying,  that  his  assignment 
shall  alter  the  nature  of  the  thing,  and  cause  that  thing  to 
be  regarded  as  no  longer  a  chose  in  action  ? 


The  current  of  authorities,  showing  that  the  Court 
will  not  receive  the  wife's  consent  to  part  with  her  re- 
versionaiy  property,  bears  strongly  on  the  question.  If 
the  assignment  of  the  husband  passes  the  interest  to  the 
assignee,  and  destroys  her  legal  right  by  survivorship, 
all  that  could  remain  to  her  would  be  an  equity  to  have 
a  settlement ;  and  there  can  be  no  reason  why  she  should 
not  be  permitted  to  extinguish  by  her  consent  that  equity 
as  completely  as  if  it  were  an  equity  attaching  upon 
property  in  possession.  The  Court,  however,  will  not 
take  her  consent  while  the  fund  remains  in  reversion ; 
and  the  reason  which  it  has  assigned  for  this  refuisal  is, 
that  it  will  not  prejudice  the  future  right  which  the  wife 
may  have  by  survivorship.  The  language  of  Sir  William 
Grants  ih  WooUands  v.  Crcnocher  (a),  is  very  strong :  "  In 
this  instance  the  object  is  not  to  bar  her  equity  to  have 
a  settlement,  but  to  bar  her  right  to  survivorship ;  for 
upon  his  death  it  belongs  to  her  entirely.  She  is  giving 
up,  not  her  equity  only,  but  her  entire  right  by  survivor- 
ship.    That  is  not  the  case  in  which  the  Court  takes 


{a)  12  Vet,  177. 


her 
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her  consent  If  the  husband  has  a  right  to  convey,  let 
him  exercise  his  right.  But  why  this  Court  should 
join,  and  aid  him  for  that  purpose,  I  do  not  know." 

Such  are  the  general  views  which  I  now  take  of  the 
question,  and  with  reference  to  which  I  wish  that  it 
should  be  argued  again. 
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The  case  was  again  argued  by  Mr.  Skadxvell  on  the         1894. 
one  side,  and  Mr.  Sugden  on  the  other. 

■ 

Mr.  ShcLdweWs  argument  consisted  of  a  brief  recapitu- 
lation of  the  principles  and  authorities  on  which  he  had 
before  relied. 


Mr.  Sugden  for  Rose. 

The  ground^  on  which  we  rest  our  claim,  is,  that,  by 
the  general  opinion  and  practice  of  the  profession,  sup- 
ported by  a  series  of  dicta  of  the  most  eminent  Judges, 
commencing  at  a  very  early  period,  and  never  called  in 
question  till  the  time  of  Homsby  v.  Lee^  the  husband  has 
been  considered  as  having  the  power  by  assignment  for 
valuable  consideration  to  make  a  conveyance  of  his  wife's 
reversionary  interest  in  a  chose  in  action,  which  shall 
be  valid  against  her  surviving.  How  much  weight  is 
due  to  such  an  uniform  current  of  opinions,  practice, 
and  dicta,  especially  when  unopposed  (as  is  the  case 
here)  by  decision  or  dictum  on  the  other  side,  we 
may  learn  from  the  deference,  which,  in  MaundreU  v. 
MaundreU  (a).  Lord  Eldon  paid  to  a  similar  species  of 
authority. 


(a)  10  Vet.  346. 
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It  is  said  that  this  question  must  be  determined  by 
analogy  to  the  extent  of  the  husband's  le^al  dominion 
over  the  wife's  choses  in  action.  We  do  not  assent  to 
that  position  ;  but  even  admitting  it  for  a  moment,  what 
is  the  rule  at  law  ?  Lord  Holt  has  told  us  (a)  —  "  When 
the  wife  hath  any  right  or  duty  which  by  ix>ssibility  may 
happen  to  accrue  during  the  coverture,  the  husband 
may  by  release  discharge  it."  Thus  he  can  destroy  her 
right  by  survivorship ;  nor  has  she  any  means  of  pro- 
tecting it  against  his  acts.  The  anonymous  case  from 
Rolle{b)  proves  that  he  can  by  release  discharge  her 
right  to  the  future  receipt  of  a  reversionary  legacy. 
Equity  must  by  analogy  give  at  least  equal  efficacy  to 
his  assignment.  Such  interests  being  assignable  in 
equity,  though  not  at  law,  the  operation  of  his  absolute 
assignment  must  be  co-extensive  with  his  right  in  and 
power  over  the  subject;  and  the  extent  of  that  power 
and  right  is  manifested  by  the  effect  of  his  release.  Ac- 
cordant with  these  authorities  are  the  observations  which 
occur  in  the  DuJce  of  Chandos  v.  Talbot  (c),  and  upon 
which  the  Lord  Chancellor  seems  there  to  have  acted  — 
that  **  though  a  chose  in  action,  as  a  bond,  &c.,  was  not 
in  strictness  of  law  assignable,  yet  in  equity  it  was,  as 
every  day's  experience  showed;  that  though  the  wife 
was  an  in&nt  when  the  assignment  was  made,  yet  that 
could  not  be  material ;  for  if  she  had  been  of  age  and 
joined,  the  deed  as  to  her  would  have  been  void,  and 
she  might  have  pleaded  non  est/actum^  but  being  a  per^ 
sonal  things  the  husband  alone  might  assign  it;  and 
with  regard  to  its  being  a  contingency  until  the  wife 
Dorothy  should  come  to  her  age  of  twenty- five,  it  had 
been  determined  that  the  possibility  of  a  term,  (viz.) 
where  a  term  was  devised  to  A,  for  life,  remainder  to  B. 
for  the  residue  thereof,  such  possibility  might  be  assigned 


(a)  1  iSq^.  526.  {b)  S  Rolkt  134.  (c)  S  P.  Wmt,  608. 

even 


CASES  IN  CHANCERY. 


91 


even  by  the  husband  alone,  as  appears  from  the  case  of 
Theobald  v.  Duffay^  decreed  first  by  Lord  Macclesfield, 
approved  afterwards  by  the  present  Chancellor,  and  last 
of  all  by  the  House  of  Lords.  But  were  it  not  in 
strictness  to  operate  by  way  of  assignment,  yet  it  would 
be  good  as  an  agreement,  especially  when  made  for  a 
valuable  consideration."  The  latter  words  are  not  un- 
important; for  the  circumstance  of  a  contract  for  valu- 
able consideration  is  in  many  cases  the  very  foundation 
of  the  validity  which  equity  confers  on  those  assignments 
which  are  inoperative  at  law.  Was  it  ever  doubted  that 
the  husband  can  assign  the  reversionary  interest  of  his 
wife,  expectant  on  an  estate  for  life,  in  a  term  of  years  (a) ; 
yet  that  is  a  mere  possibility.  Mrs.  BoltorCs  interest  in 
this  fund  is  higher  than  h  possibility:  and  the  husband's 
assignment  of  it  must  have  at  least  as  much  efficacy  as 
his  assignment  of  her  possibility  in  a  term  of  years 
would  have. 


1824. 


Littletofi^s  definition  of  a  release  has  been  cited. 
Without  entering  into  any  discussion  as  to  the  exact 
import  of  his  words,  it  is  enough  to  answer  that  Little^ 
ton  is  there  speaking  of  real  rights  in  real  property. 
Besides,  the  argument,  which  is  used  on  the  other  side, 
is  in  truth  an  argument  in  support  of  Bose?s  claim.  It 
is  said  that  a  man  cannot  release  a  right  which  he  has 
not ;  let  it  be  so ;  now  it  is  proved  by  authority  that  the 
husband  may  release  his  wife's  future  legacy,  or  any 
interest  or  duty  of  hers  which  may  by  any  possibility 
come  into  possession  during  the  coverture ;  since,  there- 
fore, his  release  is  of  such  power,  he  must  have  a  right 
in  her  future  chose  in  action,  which  enables  him  to  defeat 
her  chance  of  survivorship. 


(a)  See  anie^  p.  9.  not«. 


That 
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That  such  was  Lord  Hardwickes  notion,  appears 
from  the  dicta  which  he  uttered  at  different  times,  and 
particularly  from  those  which  are  to  be  fouiid  in  the 
reports  of  the  cases  oi  Boies  v.  Dandy  {a\  Grey  v.  Ken* 
tisk{b)f  and  Hawkyns  v.  Obin.{c)  So  in  the  earlier 
case  o(  Lord  Carteret  v.  PaschaU{d\  before  Lord, Chan- 
cellor Kingi  where  the  dispute  was  between  the  assignee 
of  the  husband  and  the  representative  of  the  surviving 
wife,  we  find,  that  *'  it  was  agreed,  that,  wherd  the  baron 
is  thus  (that  is,  in  right  of  his  wife)  entitled  to  a  chose 
in  action,  as  he  may  release  or  forfeit  it,  so  if  he  should 
assign  it  for  a  valuable  consideration,  it  would  be  good." 
It  is  in  vain  to  attempt  to  construe  away  the  effects 
of  such  expressions  as  those  which  have  been  cited. 
When  a  Judge,  like  Lord  Hardwkke,  says,  that  this 
Court  will  support  the  husband's  assignment  for  va- 
luable consideration  of  the  wife's  possibility,  could  he 
have  meant  that  the  Court  will  not  support  it  against 
the  wife's  right  by  survivorship?  When  he  was  laying 
down  so  important  a  proposition,  could  the  con- 
tingency of  the  survivorship  of  the  wife  (an  obvious 
alternative  in  every  question  concerning  marital  rights) 
be  absent  from  his  mind  ?  To  put  such  a  construction 
on  such  language  is  to  deny  the  dictum  and  not  to  ex- 
^  plain  it  It  is  not  so  that  Sir  William  Grant  has  dealt 
with  the  opinions  uttered  by  the  great  Judges  of  former 
times,  (e) "By  an  assignment  for  valuable  consider- 
ation," he  observes,  "  it  is  said  she  (the  wife)  is  bound 


(a)  2  Atk,  208. 

(b)  I  Atk,  2S0, 

(c)  2  Atk.  549, 

Id)  5  P.  Wm^.  197.  The  judg- 
ment in  this  case  appears  to  have 
proceeded  on  the  ground,  that 
the  possession  of  certain  pre- 
mises by  the  husband  and  wife 
was  a  reduction  into  possession 


of  that  which  was  the  subject  of 
assignment ;  and  accordingly  the 
husband's  voluntary  assignment, 
as  well  as  his  assignment  for 
valuable  consideration,  prevailed 
against  the  representative  of  the 
surviving  wife. 
(e)  9  Vet.  99. 

both 
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both  as  to  choses  in  action  and  equitable  interests; 
Bates  V.  Dandy ^  and  the  case  I  before  referred  to,  Lord 
Carteret  ▼.  Paschall.  Supposing  this  doctrine  to  be 
established,  the  question  then  would  be,  whether  an 
assignment  in  bankruptcy  be  of  the  same  nature  and 
produces  the  same  effect  as  an  actual  assignment  for 
valuable  consideration.''  He  adds,  ^^  what  is  supposed 
to  pass  to  an  assignee  for  valuable  consideration,  is  the 
absolute  right  to  the  property  wholly  freed  from  her 
(the  wife's)  contingent  right  by  survivorship.  If  such 
be  the  rule,  it  is  the  &vour  a  court  of  equity  shews  to. 
such  a  purchaser,  th^t  operates,  as  in  many  cases  it  doesy 
to  give  him  a  better  situation  than  the  party  from  whom 
he  derives  his  tide.''  Commenting  on  the  decision  in 
Grey  v.  Kentishy  the  same  Judge  remarks  {a)- — <<  In  Bates 
V.  Dandy^  and  Hawkyns  v.  Obyn,  his  Lordship  held, 

that 

(a)  9  Vet.  103. 


1824. 


*  The  following  statement  of  the  case  of  Bates  v.  Dandy 
IB  taken  from  the  Register's  book. 


The  bill  was  filed  by  Ed- 
ward Bates  and  John  Bates, 
executors  of  Edward  Bates, 
against  Sarah  Dandy,  widow 
of  WiUiam  Dandy,  and  sur- 
viving administratrix,  with 
the  will  annexed,  as  also  one 


John  Snee,  administrators  of 
WiUiam  Dandy.  It  stated 
that  one  Parker  had  mort- 
gaged certain  premises  in  fee 
to  John  Dyer  to  secure  a 
sum  of  150/. ;  that  one  Frexv 
had  mortgaged  certain  other 


of  the  residuary  legatees  of  premises  to  the  same  Dyer 

John    Dyer;     Anne    Dyer,  for  a  term  of  1000  years  to 

sunriving  executrix  of  X,atv-  secure  a  like  sum ;  that  John 

renceDyer,smdB\soone  other  Dyer  made  his  will,  whereby 

of  the  reuduary  legatees  of  he  appointed  his  two  bro- 

John  Dyer;  WiUiam  Dyer^  thers,  Alexander  and  Lato* 


heir  at  law  and  surviving  ex- 
ecutor of  Alexander  Dyer, 
who  was  heir  at  law  to  John 
Dyer;  and  Thomas  Ekon  and 


rence,  and  his  sister  Sarah 
Dandy,  his  residuary  lega- 
tees; that  he  died,  leaving 
the  three  residuary  legatees 
I  sur- 
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that  even  a  possibility  of  the' wife  might  be  assigned:  bf 
the  husband  for  a  valuable  consideraAion.  It  must,  there- 
fore^ have  been,  because  the  assignees  (viz.. in  drey  vi 

Kmiuk) 


aurviviiig,  of  whom  Alexan- 
der and  Sarah  took  out  ad- 
ministration  to  him  with  the 
will  annexed ;  that  the  resido- 
ary  levees  ^  agreed  upon 
"a  division  of  the  residuum, 
and  the  aforesitid  mortgages 
ware  alloMed  to  the  taid  WU- 
lianf  and  Sarah  Dandy^   as 
their  share  thereof;  that,  in 
pursuance  of  such  division, 
the  said  residuary  legatees 
JHdiexecute  and  sign  a  cer- 
tain instrument  or    writing, 
whereby  the  respective  shares 
were  transferred  to  them  re- 
spectively, and  thereupon  the 
REud     Alexander     Dyer^    in 
whom  the  legal  estate  of  the 
premises  mortgaged  by  die 
4ai4  Pafker  was  yei^ted,  as 
heir  at  law  to  John  Dyer, 
and  in  whom  also  the  afore- 
^aid  terip  ^  )000  years  in 
Freafs  mortgage  wasv^ted, 
9^  one  of  the  administrators' 
of  John  Dyety  by  a  certain, 
writing,.  •  dated   the  Slst  of, 
Januay^i  1.7 37»  did  promise, 
upon  the  reqMest  of  his  bro- 
ther, William  Dandy ^  to  ex- 
ecute,  0r  to  join  in  the  exe^ 
dAtion  of  any  assignment  or 
conveyance  of  the  two  mort- 
gages, belonging  to  his  late 


brother  John  Dyers  estate^ 
&c.,  and  all  his  interest  therein 
to  Ims  brother,  William  Dan- 
dy f  or  to  such  person  or  per- 
sons as  he  should  appoint^ 
in   such  -  manner  as  shouhf 
be  thought  reasonable  r  that 
William .  Dandy    afterwarda 
borrowed  200^.  from  Edward 
Bates,  the  father  and  testator 
.  of  the  Plaintiffs,  in  order  to 
secure    the    repayment  ^  of 
which   he  signed   a  certain 
writii^g,  bearing  date  the  14th 
of  October  1738,  whereby  he 
**  promised  to  pay  to  the  said 
Edward  Bates  200/.  at  de- 
mand,  &c.,  with  lawful  in- 
terest for  the  same ;  and  for 
s^curii^  the  repi^meot  .  of 
the  said  money  and  the  inte- 
rest,  it  was  thereby  declared^ 
that  he  had  deposited  in  the 
hands   of  the    said  Edward 
Bates  some  mortgage  deeds 
and  securities  of  houses  and 
lands  in  Greenwich  belonging, 
to  him,  ,and  which  l^e  pror. 
mised  fqrdiwith  to  convey, 
assign,  and  make  over  to  the^ 
said  Edward  Bates  for  the 
purposes     aforesaid;"'    that 
Dandy  accordingly  deposited 
the  mortgage  deeds ;  that,  by 
the  death  of  Alexander  Dyer^ 

Sgndk 
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JSmoM)  £d  dot  claim  und^r  en  a&sigiiment  of  that  de^ 
scription,  and  not  becaese  the  imerest  was  not  assign^ 
abl^  that  the  claim  of  the  widow  prevailed."     Sir  W. 

QfatU 


JrBSVi 


Sarah  Dandy  became  suryiv-  . 
ing  administratrix  to  John 
D^i^  **  whei^y  all  the  ef- 
fects of  John  Dyer  not  before 
dicaed  were  Tested  in  the 
mit  SmnA  JEksJu^  in  trust 
^  het  hmhtmd^  William 
OtMfyjT  thit  Dmndy  died, 
vidiout  haTtng  repaid  the 
money  which  hehadbonrowed 
from  Ba^^  and  that  EUon 
and  8nee  had  taken  out  ad« 
ministration  to  him.  The 
prajrer  was,  dmt  J^on  and 
filter  might  pay  to  the  Plain- 
tifi  dl  the  mon^  due  from 
WUHam  Dandy,  they  ofier- 
ing  to  defirer  tip  the  secu- 
rities deporited  withvthem; 
or  otherwise  tlmt  SartA  Dan- 
dy might  asrign  to  the  Plain- 
tiffii  die  mortgage  term,  and 
WiBiam  Dyer,  the  mortgage 
in  fee. 

Sarah  Dandy,  by  her  an-- 
tfirer/admitted' the  materid 
allegations  of  the  billy  and 
pnticnfavlyy  **thaty  in  settling 
and  adjusting  the  accounts  of 
the  personal  estate  of  John 
Dyer  oa  the  Slst  cff  January 
17S7»  in  the  Ufetime  of  her 
lale  husband,  it  was  agreed, 
te  Ar  liid  mor^pagety  and 


the  interest  thereon,  should 
remain  ybr  the  benefit  of  the 
Mid  William  Dandy  and  her. 
the  Defendant,  as  part  of 
her  share  of  the  re^dnum  ^ 
John  Dyer's  personid  estate,' 
and  that  the  mortgage  deeda 
were  delivered  over  by  Alex- 
andet  Dyer  into  the  Hands  of 
the  Defendant's  late  husband 
iipon  the  settling  the  said  a<> 
count,  and  in  pursuance  of  til* 
i^reement  befiwe  mentien-> 
ed."  In  a  subsequent  passage, 
she  insisted  "  that  she  ought 
not  to  be  obliged  to  assign' 
the  mortgage  made  by  Fren^ 
and  that  William  Dyer  ^hoiaXdi 
not  be  oUiged  to  assign  tb€^ 
mortgage  made  by  Parkers 
in  regard  she,  the  Defendant, 
was  left  wholly  destitute  of 
any  provision  or  subsistence 
from  her  late  husband,  and 
that  her  right  to  die  mort* 
gages  was  not  derived  from 
him,  and  she  was  advised 
tliat  she  was  entitled  to  the 
sole  benefit  thereof." 

Dandy*%  administrators  aU 
leged  that  he  died  insolvent; 
and  they  insisted  *<  that  the 
right  and  interest  in  the  mort«< 
gages  had  been  wholly  vested : 

2  -  -m 
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Grant  assents  to  the  dicta;  he  does  not  deny  the  rule^ 
but  endeavours  to  account  for  it. 

In  Dosfwell  v.  jEarle  {a\  a  bill  by  the  surviving  wife 
seeking  relief  as  for  a  breach  of  Urust  against  an  exe- 
cutor, 

(a)  12  Vet,  An. 


in  Dandy  alone,  at  least  in 
equity,  and  was  part  of  his 
personal  estate." 

The  executrix  of  Lawrence 
l^yer  admitted  that  the  ac- 
counts of  John  Dyer's  estate 
was  settled  in  the  manner 
alleged  by  the  Plaintiffs ;  that 
the  mortgages  were  allotted 
to  William  Dandy  and  his 
toife;  and  that  the  mortgage 
deeds  were  delivered  up  to 
William  Dandy. 

William  Dyer  submitted 
to  act  as  the  Court  should 
direct. 

The  decreei  after  directing 
an  account  of  what  was  due 
to  the  Plaintiffs  for  their  prin- 
cipal, interest,  and  costs,  and 
for  the  costs  of  William  Dyer f 
which  were  to  be  paid  in  the 
first  instance  by  them,  orders, 

**  That,  upon  payment  by 
Sarah  Dandy  of  what  shall 
be  found  due  to  them,  within 
six  months  from  the  date  of 
thQ  report,  William  Dyer^  the 
heir  at  law  of  John  Dyer^ 
and  executor  of  Alexander 
Dyer,  do  join  in  an  assign- 


ment of  the  said  two  original 
mortgages  to  Sarah  Dandy, 
or  to  whom  she  shall  direct ; 
and  the  Plaintiffs  are  to  de- 
liver up  to  her  all  the  deeds 
and  writings  in  their  custody 
relating  to  the  said  original 
mortgages ;  but  in  default  of 
payment,  that  she  shall  stand 
absolutely  debarred  and  fore- 
closed of  all  right,  title,  and 
equity  of  redemption  in  the 
premises ;  and  in  that  case, 
that  Sarah  Dandy  and  Wil- 
liam Dyer  do  join  in  an  as- 
signment of  the  said  original 
mortgages  to  the  Plaintiff; 
but  in  case  she  shall  redeem 
the  Plaintiff,  it  is  declared 
that  she  shall  be  entitled  to 
the  whole  principal  and  in- 
terest due  on  the  said  two 
original  mortgages." 

The  bill  was  dismissed  with 
costs  as  against  Anne  Dyer, 
and,  as  against  £/ton  and  Snee, 
without  costs.  Reg.  Lib. 
1740.  A.  408,  409.  . 

If  Lord  Hardvaicke  consi- 
dered  the  two  mortgages  as 

cboses 
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cator,  who*  during  the  continuance  of  a  previous  estate 
for  life,  with  her  consent,  had  paid  her  reversionary 
legacy  to  her  husband  was  dismissed*  Her  consent  was 
nothing:  the  executor,  therefore,  must  have  been  con- 
sidered as  having  paid  the  money  to  a  person  who  had 
a  right  to  make  the  legacy  his  own,  and  the  means  of 
acquiring  complete  dominion  over  it;  for  it  b  impossible 
to  imagine^  that  the  wife's  right  by  survivorship  can 
depend  on  the  caprice  of  an  executor.  WooUandsr. 
Craoxher{a)  is  rather  an  authority  for  than  against 
Bos^s  daim ;  for  there  the  consent  of  the  wife  to  part- 

(a)  12  Fiw.  174. 


1824. 


choses  in  action  of  the  wife 
reduced,  in  the  estimation  of 
the  hiWy  into  possession  dur- 
ing coverture,  for  what  rea- 
son was  the  wife  preferred 
to  the  pnsonal  represent- 
atives of  the  husband  ?  If  he 
couadered  them  as  choses  in 
action  of  the  wife  not  so  re- 
duced into  possession,  how 
came  the  mere  assignment  of 
the  husband  to  prevail  over 
her  ,  title  by  survivorship  ? 
Id  either  view,  the  Piaintiflb 
called  upon  the  Court,  under 
a  title  derived  from  the  hus- 
band, to  give  them  possession 
of  the  wife's  fund ;  and  that 
wife  was  unprovided  for:  on 
what  principle  did  their  claim 
succeed  against  her  equity  to 
have  a  settlement  ? 

The  right  of  Dandy  and 
bis  wife  to .  the  two  mort- 
gugesin  specie,  arose  under. 

D 


the  agreement  of  the  parties. 
Looking  at  the  allegations  of 
the  bill,  and  Sarah  Dandt/% 
admission,  **  that  it  was 
agreed  that  the  mortgages 
should  remain  for  the  benefit 

of  WiUiam  Dandy  and  her, 
the  Defendant,"  the  arrange- 
ment may  perhaps  have  been 
regarded  as  having  had  the 
effect  of  making  the  personal 
representatives  of  the  testator 
trustees  of  the  two  mort- 
gages, not  for  Sarah  Dandy 
alone,  and  for  her  husband 
only  in  her  right,  but  for  her 
husband  and  her  jointly,  so 
as  to  vest  in  him  an  equitable 
interest  in  his  own  right.  As 
to  interests  given  to  the 
husband  and  wife  jointly, 
see  Vin.  Abr.  Baron  and 
Feme,  D,  pi.  1,  2.,  F,  pi.  l.» 
Ba,id.l— 8.  2P.Wms.W!. 
2F«ni.68d, 
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A8S4^  mg  witb  reversiomry  pn>pc^  was'taketi^ '  At  the  mum 
tima  i|,  pught  to  l)e  dbaerfec^  tbat^.  in  thet  argumetit^of 
^bat  oiser  <tf  weH  as  ia  the  report  of  it|  tfa^  aaCture  €>f  tb^ 
rights  of  the  parties  seems  to  have  been  mistaken;  the 
interest  of  the  wife  being  siq>pO(ied  to  be  contingent^ 
when  in  fact  it  was  vested.  From,  that  railstidce^  the  be^ 
atatioi^  wbkh  the:  Court  at  first  felt  m  making  the  ordsi^ 
might  lA  some  degree  i^ise.  IGehards  t.  ChanAerSf  and 
Seaman  v.  DuiU(a\  have  no  appliksation  to  the  pvcscfnt 
que^ioD ;  fdr  in  both  of  these  cases  the  interest  oCthd 
wife  was  sodi  as  toxAi,  not  by  posabSity  accrae  during 
the  coverture.  In  Pickardy.  Roberts  {b\  that  circum- 
stance was  wanting,  which  constitutes  the  foundation  of 
our  claim — there  was  not  an  asoignmcnt  for  valuable 
consideration. 

It  ia  askedy  wl^ether  thfs  a9sijgnnwnt  ia  a  rediMEtion. 
into  possession  ?  Wef  reply,  that  reduction  of  a  dvose  in- 
aodM  into  potoeMiOn  is  not  confined^  to  possession  by 
fli6tud  rec^i{k  6f  fhe  dhing  itselC  The  husband  reduces 
his  wife's  ^hpse  inr  action  into  possession,  when  he  do^ 
not  leave  ft  in  the  same  state  in  which  he  found  it,  when 
be  jd^ali  with  it  as  his  own,^  when  he  alters  the  property, 
it)t  ik(«);  .  If  a  husband  asaigte  his  wife's  prtsentr.  debty. 

Aa  in  barred  of  all  claim. to  it,  even  though  she  riiould> 

...  « 

survive  him;  yet  he  has  never  bad  actual  possession  of 
th^  d^t  [/3tl  It  is  enough  that  he  has  done  that  which 
is  tantamount  to  a  reduction  into  possession* 

V     •  '     .  "  *  We- 

.ji  .1-  '- 

'..  . .      •     •  ■     » 

(«)  )pr^.5S0.  bflbr^  asydiiridsMl  vas  imrfai, 

(6)  3  ^iadd,  SS5.  it  was  held  that  the  debt  torvived/ 

(»}..I^  an  anonjrmous  case,  t9  ihevwife.  See.  also  Mownum 
a  rrni.707.y<  a  person  indebted  v.  Corte/3  Firm,  l  Bo- 
te the  wife  by  bond/ having  be-*  .(<f)  In  Burnett  y/.  Knuuton^tA 
cbme  i)tokik]pt,  the  husband  reported  In  JFreeman,  84L.,  the 
ddmed  liie  debt,  and  paid  die  Lord  Keep«sr  says,  **  IT  the  has* 
contribution  money^  ^nxt  died  baDdafsifiit  ever  a  t^d  dde  tcr- 
'    ,  C    ^^  the 
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.  Weadfliit,  that,  if  there  has  not  been  during  the.ciH 

^^eitore  actiijil  receipt  of  the  wife's  debt  or  daty»  and  the 

wife  survives,  an  action  to  obtain  possession  of  it  miist 

be  brought  ia  hier  name.     But  this  objection  applies,  to 

cbose^  in  action  immediately  recoverable  as  much  as.  to 

those  whidft  are  fiiture;  and,  in  truth,  there  is  no  sttb# 

stance  in  it:  for  the  effect  of  the  husband's  assigiimani 

is  to  aiake  the  wife  a  trustee  fer  the  purchaser^  who^  of 

course,  will  be  entitled  to  sue  for  it  in  her  name.    l^biB 

is  illustrated  by  the  doctrine  concerning  debts  due  tahiar 

on  mortgage.   Formerly  a  distinction  was  taken  betipeett 

the  wife's  mortgages  in  fee,  and  her  mortgages  for  a  torn 

of  years;  and  it  was  supposed  that  the  husband  coiild^ 

dttring  the  coverture,  dispose  of  the  latter,  because  )iq 

could  assign  the  term,  but  that  he  could  not  dispose  of 

the  formery  because,  unless  a  fine  were  levied,  the  fee  coul^ 

not  be  taken  out  of  the  wife.    That  doctrine  was  aft^- 

wardsakered;  and  in  1  P.  Williams^  460.  the  rule  waa 

lakl  down,  tbati  when  the  husband  became  bankrupt^  t^ 

*debt  due  to  the  wife,  and  secured  by  a  mortgage  in  feeyi 

{NBaed  to  the  assignees ;  for,  although  the  inherita|ice  o£ 

the  lands  oontinoed  in  her,  she  became  a  trustee  of  the. 

legal  estate  for  them* 

• 

Httdi  stress  has  been  laid  on  die  assumed  principle^ 
that  aa,  assignment  can  only  place  the  assignee  in  H^, 
Amajdom  of  the  assignor,  and  that  the  husband  cannot 
convey  a;  better  right  than  that  which  he  himself  had^^ 
The  anawer  to  this  argument  is,  that  iit  proceeds  on  a^ 
mistake  in  law;  for  an  assignor  may  place  an  as^gneer 

lae  wifJB^  tUi  vAl  not  bind  her  jf  a  bopd  6f  his  yn£^/ot  a  vtdiuMe] 

tke  saiviyet.'*    la^ie  report  of  ^connderationi     this    assigamentr 

tki  SUM  ease  ia  PrecedevU  ia  will  juiti>uul  Ithe  wife  if  she  surw^ 

OkMcery,  ISl.  the  language  of  vives."    See  also  Preoe^^nU  tn 

the  Lord  Keeper, is  still  more  C%a»c^y*4is.  -  •  \j 

eq)lidt:  **  if  a  husband  assigns 

D  4  i* 
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in  a  better  situation  than  be  himself  stood  in»  and  may 
confer  greater  rights  than  he  himself  had*  For  instance^ 
where  the  wife  has  a  present  term  of  years,  it  will  sur- 
vive to  her,  if  during  the  coverture  the  husband  does  no 
act  to  dispose  of  it;  and  his  will,  afiecting  to  operate 
upon  it,  would  be  mere  waste  paper.  Yet  let  him.  assign 
it  even  without  consideration,  that  assignee  will  not  only 
hold  it  against  the  surviving  wife,  but  will  transmit  it  to 
his  personal  representatives,  and  may  dispose  of  it  by  his 
will.  Thus  the  assignor  and  the  assignee  are  in  very  dif- 
ferent situations,  and  clothed  with  very  different  rights. 
Still  more  is  that  the  case,  when  the  assignment  is  for 

« 

valuable  consideration.  In  George  v.  Milbank{q)^  the 
purchaser  from  an  appointee  was  in  a  better  situation 
than  the  appointee  himself. 


To  contend  that  the  wife's  right  by  survivorship  is 
not  barred  by  the  husband's  specific  assignment  for 
valuable  consideration,  because  it  is  not  barred  by  the 
general  assignment  in  bankruptcy,  is  to  reason  in  a 
circle;  for  such  an  argument  proceeds  on  the  assump- 
tion that  these  two  species  of  assignment  must  have  the 
same  effects  and  in  the  same  degree.  There  is  not  a 
shadow  of  authority  for  that  doctrine ;  no  such  notion 
was  entertained  by  those  Judges  who  supported  the 
right  of  the  wife  by  survivorship  against  the  assignee  in 
bankruptcy;  and  there  is  a  regular  and  uninterrupted 
succession  of  authorities,  acknowledging  and  confirming 
the  distinction  between  the  general  assignee  in  bank- 
ruptcy and  the  specific  assignee  for  valuable  consider- 
ation. Lord  Hardwickey  in  the  cases  already  referred 
to,  has  again  and  again  admitted  the  distinction.  In 
WorraU  v.  Marlar  (6),  Lord  Thurlcfw  states,  "  that  a 
court  of  equity  has  much  greater  consideration  for  an 


(o)  9  Kef.  190. 


(5)  1  Co^t  P.  WfM.  459.  in  the  note. 

assign- 
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assignment  actually  made  by  contract,  than  for  an  as- 
signment by  mere  operation  of  law."     In  Mitford  v. 
Mitfordj  Sir  William  Grant  says  («),  *<  I  have  always 
understood  tbat  the  assignment  from  commissionersy 
like  any  other  assignment  by  operation  of  law,  passed 
his  (the  husband's)  rights  precisely  in  the  same  plight 
and  condition   as   he  possessed   them.     Even  where 
a  complete  legal  title  vests  in  them,  and  there  is  no 
notiqe  of  any  equity  affecting  it,  they  take  subject  to 
whatever  equity  the  bankrupt  was  liable  to.  This  shews 
they  are  not  considered  purchasers  for  valuable  consider- 
ation in  the  proper  sense  of  the  words.     Indeed  a  dis- 
tinction has  been  constantly  taken  between  them  and  a 
particular  assignee  for  a  specific  consideration,  and  the 
former  are  placed  in  the  same  class  as  voluntary  as- 
signees and  personal  representatives.     Thus  in  Jewson 
V.  Maulson  (6),  Lord  Hardwicke  says,  it  is  clear  if  the 
husband  makes  a  voluntary  assignment  of  the  wife's 
portion,  the  volunteer  must  stand  in  the  place  of  the 
husband ;  and  there  is  the  same  equity  as  to  assignees 
of  bankrupts ;  for  it  is  the  law  that  casts  it  upon  them ; 
and  in  JVorral  v.  Marlar  Lord  Thurltm  says,  ^*  a  court  of 
equity  has  much  greater  oxisideration  for  an  assignment 
actually  made  by  contract  than  for  an  assignment  by 
mere  c^ration  of  law ;  for  as  to  the  latter,  when  the 
equitable  interest  of  the  wife  was  transferred  to  the 
creditor  of  the  husband  by  mere  operation  of  law,  he 
stood  exactly  in  the  place  of  the  husband,  and  was  sub- 
ject precisely  to  the  same  equity  with  respect  to  the 
wife.**     In  Wright  v.  Morley  (c),  the  same  Judge,  with 
reference  to  the  question,  whether  there  is  any  difference 
between  an  assignment  for  valuable  consideration  and  by 
opention  of  law,  says :  **  I  agree  Lord  AtoanUy  did 
uniformly  maintain  that  there  was  no  difference  between 
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{h)  Sjtf.417. 


(c)  111^17. 
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Aem  wiA  nSitence  to  the  eqaity  of  tbe  wife;  it  tlltf 
sune  iitai^  loikibg  with  grettt  atteptioa  td  die  ^flt  iil 
Mi^rd  ▼»  MQfcfrd^  it  appeinwl  to  me  that  ihei>e  ^m^ 
feme  cases  which  it  was  very  difficult  to  recenetle  withr 
Aat  proposition,  for  there  is  hardly  any  otfaa:  'gi^ihnl 
apoh  which  Lord  ffardarieke  proceeded  in  some  of  the 
eases  before  him«"  It  is  not  necessary  for  Us  to  carry 
the  distinction  so  fiir  as  Sir  fViUiatn  Grant  seems  to^ 
think  Lord  Hardadcke  carried  it,  or  to  dissent  from^ 
Lord  AIvank^M  opmion;  for  we  do  not  need  to  den/ 
the  wife's  equity  to  a  settlement^  even  against  H  particttlai^ 
assignee  for  valuable  consideration*  Tbe  wife  has  heri^ 
Ad  half  of  the  fund  left  to  her;  and  what  sbd  claims,- 
awi  we  resist,  is*— not  an  ecjuity  to  have  a  pfrovnio4 
made  for  her^  but  a  right  to  the  fund  ksdf.  • 

•   7^  Master  tf  the  Rolls. 

Tbe  property  in  question  is  a  moiety  of  one  seventh' 
share  .of  a  fund  in  Court,  which  Mrs*  Bolton  was  ,en-. 
fitled  to  have  transferred  ^  her  upon  the  death  of 
J^sabella  Purdew.  In  October  1812,  she,  and  her  hus^ 
band,  who  was  then  a  prisoner  for  debt,  transferr^,.for 
va|uable  coqsideratioq^  this  moiety  to  Rose.  In  the  as- 
signment BoUon  contracted,  that,  immediately  after  the 
death  of  Isabella  Purdew,  Rose  should  have  the  right  to' 
demand  and  sue  for  this  personal  chattel  in  the  name  of 
]U[r.  and  Mrs.  Bolton^  or  either  of  them,  ^lid  th^t  in 
the  mean-time  his  life  should  be  insnri&d.  BoBon  died  in. 
1819,  ih.th^  life-time  both  of  Isabella  Purdego  apd  jMrs*' 
Soliort.  The  tenant  for  life  being  now  dead.  Rose 
insists  upoir  his  .right  Wider  the,  assignment;  and  that. 
rjfUses  Uie  general  question  —  whether,  wl^ere  tti'e/wife' 
has  an  interest  in  reversion  or.  remainder  in  a  personal 
cbattel,  expectant  on  the  death  of  another  person,  and' 

the  husbai^d  fu^^s  thi^^  interest  for  valuable  copsidcr-* 

ation> 


fA9»f  «bA  dies  Mbie  the  detehntnatiov  of  the  Kib* 
iIm  i%Iit  oCtbe  aaerming  wife  is  batrrecL 


.  I  dhal  fictt  eKaDiine  this  question  a^  if  it  «era  iMs 
And  wm  ynt  nntonchedi  by  authority,  fo  that  way  rf 
CQOsiderii^  it,  there  are  two  pomts  wfaieh  deseiTQ  attan* 
lian  s  first,  iwhat  isi  the  nature  of  the  kgal  right  of  the 
husbaid  m  a  personal  chattel  to  which  the  wif«  it  esb- 
tilled  in  reversion  or  flUDainder  7  Seooiidij,t  hMlhe  pen- 
soBf  to  whom  far  vakahle.  eeMideration  the  hosband 
■Migiiu  a  ehatici  so  circumstanced^  the  ssMe  right  widi 
his  assignor,  or  has  he  a  difiBsrent  and  a  better 


.  'What  is  die  umveraal  and  adadtted  principle  of  lim 
laW;of  JSagfaiM^  which  governs  thediosess  ia  action  a£« 
married:  wpnuov  and  determineB  what  is  to  be  the  affect 
of  Ibe'raarital  right  of  the  husband  in  then  ?  I  shall 
state  the  doctrine  as  I  find  it  laid  down  in  Mr.  Sopev^i 
Iveadse  on  die  law  of  husband  and  wife :  ^  Marriage  is 
ealy  a  qualified  gift  to  the  husband  of  his  wMe's  cbosei 
in  action^  vis.  upon  condition  that  he  redace  them  farto 
possessioB)  dnring^  its  continuanoe ;  for,  if  hd  happen  to 
dictbdbfe  his  wife,  without  having  reduced  snch  pM>« 
party  intd  possession,,  she^  and  not  his  personsl  repfiM 
tsDiBdvesr  will  be  entitled  to  it."  (a)  Sach  is  the  pro* 
poaitioa  with  whidi  that  respectable  writer  sets  oat  i» 
JBipiaahing  the  aathority  of  the  deci^on  in  Homsby  tw 
Lee.  What  then  ia  meant  by  a  chose  in  action  ?  Tbi§ 
tans  ^  chose  in  action^  and  <<  rec^iced  uitx>  posssisiMy*^ 
CM  ic{gal  phrases,  not  borrowed  fixMn  a  court  ef  sKpiitJS 
hot  diitred  iK)i6  thd  Isfngui^  and  the  doctrines  of  the 
commoft  law  $  and  in  deriing  with  them,  it  is  of  import^ 
ance  that  we  should  confine  ourselves  stricdy  to  die 
sri^fset  bebw  ils~-a  personid:  ehMd,  -^sKid  ootperpleK 


•s 
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oarsdves  with  principles  applicable  only  to  real  properQr. 
The  right  of  propierty  in  a  personal  chattel  is  inseparable 
fh>m  the  possession ;  the  law  of  England  does  not  know 
such  a  thing  as  the  possession  of  a  personal  chattel 
being  in  one  man,  unless  by  the  authority  of  the  rightful 
owner,  while  the  right  of  property  is  in  another.     If  you 
have  not  the  possession,  you  may  have  an  iounediate 
right  of  action;  but  till  you  recover  the  possession  of 
the  chattel,  you  have  not  the  right  of  property.     When 
it  is  reduced  into  possession,  the  property  in  it  vests, 
and  not  before ;  for  the  property  in  a  personal  chattel 
does  not  become  complete,  till  possession  is  obtained. 
Therefore  the  law  of  England,  speaking  of  the  different 
sorts  of  property  which  a  married  woman  may  have, 
and  designating  a  chose  in  action  to  be  a  mere  right  of 
action  to  a  personal   chattel  not  in   actual  possession, 
holds,  that  the  husband  must,  as  a  condition  without 
the  fulfilment  of  which  he  does  not  acquire  a  right  to  it, 
reduce  the  thing  into  possession ;  that  is,  he  must  make 
the  property  his  own,  for,  without  possession,  the  pro- 
perty is  not  his ;  he  has  only  a  right  of  action,  which 
will  ultimately  belong,  either  to  himself,  or  to  his  wife, 
according  as  the  one  or  the  other  may  happen  to  sur- 
vive.    Now,  in  1812,   the  property  in  question  was, 
strictly  speaking,  a  chose  in  action ;  it  was  not,  it  could 
not  be  in  possession;  not  only  was  it  not  in  possession, 
but  there  was  not  even  a  present  right  of  action;  the 
rjgl^t  of  action  was  future,  and  would  necessarily  re- 
main so,  till  the  death  of  Isabella  Purdew.     The  thing 
belonging  to  the  wife  was,  therefore,  a  personal  chattel, 
lq;ally  denominated  a  chose  in  action,   as  contradis- 
tinguished from  a  chattel  reduced  into  possession. 


The  next  question  is,  what  is  the  effect  of  the  assign-* 
ment?  A  great  deal  of  fallacy  has  been  introduced 
into  this  |Mu:t  of  the  argument  firom  not  considering^ 

that 
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that  an  assignment  makes  no  alteration  in  the  thing 
transferred.  When  the  husband  has  assigned  the  wife's 
chose  in  action,  does  the  thing  assigned  continue  to  be 
a  chose  in  action  ?  or  does  it  become  a  personal  chattel, 
in  possession  ?  If  it  does  not  continue  after  the  transfer 
to  be  a  chose  in  action,  what  makes  it  cease  to  be  so? 
A  chose  in  action  cadnot  cease  to  be  a  chose  in  action, 
except  by  being  reduced  into  possession ;  but  it  would 
be  a  contradiction  in  terms,  in  the  very  statement  of  the 
case,  to  say,  that  this  fund,  which  could  not  be  reduced^ 
into  possesion  till  1822,  was  reduced  into  possession  in, 
1812.  During  these  ten  years  the  right  to  it  might 
pass  from  one  person  to  another;  an  assignment  of  it 
might  >be_made^  in  equity,  which  would  have  a  certain 
eSect;  but  the  nature  and  character  of  the  thing  itself 
could  not  be  changed.  It  is  in  vain  to  talk  of  Bdtof/s 
assignment  as  being  a  constructive  reduction  into  pos- 
session. In  cases  where  there  is  a  present  right,  and 
an  assignment  of  it  is  immediately  followed  by  possession 
of  the  thing,  the  assignment,  being  the  commencement 
of  that  immediate  actual  possession,  may  be  regarded  as 
a  kind  of  constructive  possession.  But  to  say  that  the 
assignment  of  a  chose  in  action,  which  is  at  the  time  in- 
capable of  being  reduced  into  possession,  is  to  be  con-, 
strued  as  a  reduction  of  it  into  possession,  is  to  ascribe 
to  the  assignment  the  effect  of  totally  transforming  the 
nature  of  the  thing  assigned.  Up  to  the  time  oi  Isabella 
Purdew's  death,  the  thing,  which  Bolton  assigned,  con- 
tinued to  be  a  chose  in  action ;  while  it  was  in  that  state, 
BoUan  died,  without  having  fulfilled,  without  having 
been  able  to  fulfil,  the  condition  on  which  alone  the  law 
gives  the  husband  the  choses  in  action  of  the  wife ;  there- 
fore, the  l^al  right  of  the  wife  now  attaches  upon  it; 
and  if  a  court  of  equity  were  to  take  it  from  her,  equity 
would  not  follow,  but  would  oppose  the  law.  The  wife 
is  entitled  by  the  law  to  take  the  chance  of  outlivmg  her 

husband; 
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biufettid  ;  aiiid  ft  is  ibe  law  Mrbkh  says,  tfaaty  if  sbtf  siftr-^ 
▼iter  him,  the  choses  in  action  which  Mrere  formertj^ 
hers,  shall  coBrimie  to  belong  to  her.  That  is  the  dear^ 
lq;al  doe^ine ;  and  there  is  nothing  in  eqaitj^  to  modify* 
dr  alter  it.  On  this  subgect  eqnity  invarial^y  fi^ws  the' 
law^  Even  where  a  diose  in  action  of  the  urife  is  soaght^ 
to  be  bound  by  a  decree  in  equity,  if  the  husband  diesh 
bdbre  die'tbing  ceases  to  be  a  dicse  in  action,  that  is,^ 
bdovd^  Aere  k  an  order  ibr  the  pirfrnient  of  liie  mbrnfy 
the  oooaequenee  in  equity  is  precisely  the  same  as  it  i»^ 
at  law,  under  anal(^;«m8  circamsCaaeea ;  the  summing 
wife  is  entided.  (a)  Her  title  in  such  cases  is  not  a 
creMire  of  this  Court ;  it  is  not  a  mere  matter  c^  prac- 
tfee  or  r^^ulation  here;  it  is  the  wife's  positive  l^gcil 
ri^hty  the  result  of  a  fixed  rule  of  law. 

"Where  the  wife  has  an  interest  in  a  personal  chattel, 
by  way  of  remaindef^  expectant  upon  the  life-estate  of 
anodier ;  in  whose  name,  after  the  death  of  her  husband, 
and  of  the  tenant  for  life,  is  the  action  for  the  recovery 
of  it  to  be  brought  ?  Clearly,  in  the  name  of  tiie  mfe 
done.  It  is  manifest,  therefore,  thut  she  has  the  sole 
legjBl  right.  Then,  when  she,  by  force,  not  of  any  equit- 
able right,  but  of  a  legal  right  derived  from  her  originid 
fide,  unaffected  by  the  marriage,  has  recovered  at  tew, 
*  on  what  principle  can  a  court  ^  equity  take  from  her 
the  benefit  of  her  judgment  ? 

^  ^What  equity  is  there  to  qualify  her  legal  right,  or  to' 
Asprive  her  of  It?  The  acts  of  the  husband  can  oreate 
no  iodi  equity ;  for  the  law  has  said,  diat  his  acts  sAiaJI 
not  affect  tile  wife^s  chos^  in  action,  unless  he  raduce  it 
into  possession.    In  this  view  of  the  matter,  it  seems  to' 

m^  t^t  I  should  alter  a  most  important  part  of  the  law 

.■■■■-■  '      .      •     .       ■ 
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^  En^^ani^  if  J  were  lo.J3ttt  i(  in  tlie  husband'^  powers 
where  be  otonot  reduce  the  wife^s  cboses  in  action  hite 
poBteesicmr  to  ^thxX  directly  #r  indirectly  the  eotise^ 
i^pKiioes  attieu^ng  opoo  the  wife's  legal'tille'by  eurvifop^ 
Aip.  .        •     ; 

Argaroente  hafre  been  addaoed  to  prove  that  an  ae^ 
sigQment  may  be  made  by  the  husband  of  the  wife'i 
chose  in  action,  while  it  is  in  expectation  or  remainder^ 
and  that  siv^h  an  assignment  is  Talid  in  equity.  XJn^ 
dbobtedty  it  is;  and  though  his  assignment  will  not 
prajraA  against  the  wife's  right  -by  sunpttorship,  k  <doal 
ilet  fellow  that  it  is  therefore  void  and  without  efiect^ 
it  may  still  be,  and  it  is  (to  use  Lord  Hardwickifh 
^pords)  ^  diough  void  at  law,  good  4n  equity  i**  it  gives 
the  assignee  the  chance  of  the  hudband  living  tiU  dva 
pffSperty  &lb  mto  possession*  .    .  .    < 

•  *         -  •  .        .  « 

An  ass%Bee^  it  is  said,  obtains  in  somje  cases  a  better 
nfjal  than  Jbis  assignor  had.  There  may  be  cases  ^ 
that  kind ;  but  is  there  any  case  in  which  the  Court 
has  interposed  in  favour  of  an  assignee,*  though  for  a 
nduaUe  consideration,  who  had  notice  of  the  actm^ 
f^^t  of  the  assignor  and  of  the  interest  of  a  third  per^ 
son  in. the  propeijty,  to  take  from  that  third  person  -iha 
legal  right  of  which  the  assignee  had  notice?  Did  not 
Rou  know,  that,  if  Bdtm  died  before  Isabella  PurdeWi 
the  property  would  be  the  wife's  ?  and  did  he  not  ae» 
eordiogly  covenant  for  the  insurance  of  BfHiorfs  life  ? 
He  biM^t  the  property  subject  to  the  chanee  of  \thM 
has  happened.  There  is  not  a  pretence  for  saying  Aa» 
he  ba4i^  of  the  husband  more  than  the  husband  pos-» 


Such  is  the  view  whick  I  should  take  of  the  subject, 

if  it  were  completely  open  to  argument,  and  were  to  be 

determined 
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I6i4(.       determined  on  general  principles.    But  it  is  said  that 
the  question  is  decided  by  authority,  and  that,  in  coming 
to  the  same  conclusion  as  in  Homsby  v.  Lee^  we  are 
subverting  titles,  departing  from  the  opinions  of  the 
greatest  judges,  and  setting  fundamental  doctrines  at 
nought     Now,  without  putting  the  smallest  weight  on 
the  authority  of  Hormby  v.  Lee  (which,  however,  was 
not  appealed  from,  and  has  not  yet  been  overturned),  I 
must  say,  that  there  has  not  been  brought  before  the 
Court  .one  single  case,  in  which  any  one  judge^  upon 
the  matter  being  discussed,  has  ever  decided  the  con- 
trary of  what  was  decided  there.     Alkins  v.  Dawbury  is 
abandoned,  and  is  admitted  not  to  be  law :  as  Howard 
V.  Damiani  Was "  heard  by  consent,  the  order,  there 
made  cannot  be  deemed  an  authority ;  and  all  the  other 
mothorities  that  have  been  cited,  are  mere  dicta,  whidb, 
upon  referring  to  the  books  where  they  are  founds 
appear  to  have  no  very  direct  bearing  on  the  question.  In 
Gi^^e  V.  Acton  (a),  the  point  to  be  deicided  was,  how  far 
subsequent  marriage  extinguished  a  bond  given  before 
coverture  by  the  intended  husband  to  the  intended  wife. 
The  judgment  was  contrary. to  Lord  HoKs  opinion; 
and  it  was  in  the  reasonings  by  which  he  supported  his 
opinion,  that  he  laid  down  the  position,  <^  that,  when  the 
wife  has  any  right  or  duty,  which  by  possibility/may 
happen  to  accrue  during  the  marriage,  the  husband  may 
by  release  discharge  it.''     These  words,  therefore,  are 
nothing  more  than  an  obiter  dictum^  uttered  upon*  a 
point,  totally  different  from  ^at  which  the  Court  had 
then  to  decide,  and  by  a  judge,  who,  in  the  discussion 
in  whidi  he  uttered  them,  was  in  a  minority.     Besides, 
the  dictum,  such  as  .it  is,  applies  only  to  the  operation 
of  a  Telease ;  and  for  reasons  which  I  shall  presently; 

{a)  1  SaUe,  5S7.     1  Ld.  JSU^m.  SIS. 
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tMBf  the  doettiiie  conoeRudg  nileiOTii  vrUl  not  deeide*       liMi 
di8  qtintidii  befiiw  iKw 

Oil  th6  sol^eot  of  tbe  operatioa  ef  releaseB  there  am* 
nmny  aad  gttat  eothorities,  which  perhaps  are  not  all 
of  ibem  aaaly  reooaeiledile  with  each  other.  In  Belchgr 
▼•  AdkoM  (a),  a»  aotiiKi  was  brought  iq^on  a  pi^misc 
of  thii  Diftrfim  to  pay  a  woman  a  certain  Bum  an*' 
DoaHy  fiom  the  death  of  hear  then  hte  hasband ;  the 
XMeocbait  pleaded  a  release  from  the  husband  of  att 
aeihma  «nd  demands ;  and  the  Court  held  that  the  plea 
was  bad,  ^teoauie  die  annual  pqrment  was  not  a  de^ 
maod  daring  the  haaband's  life^  nor  by  any  poasibtU^ 
eonld  eter  be  damanded  by  hun.''  In  dark  y«  Tbemt^ 
9im{b\  which  was  ati  action  brought  on  a  promise  of 
the  inteoded  hmhand  to  leave  his  intended  wife  SOOl.  at 
his  ilniihj  it  was  argued  that  the  subsequent  marriage 
had  the  same  eflfeet  on  the  promise,  as  a  release  woidd 
hxf^  had;  but  the  Court  decided  for  the  Plaintiff  on 
the  ground,  that  the  SOOL  ^  never  was  a  duty  in  the  life 
of  the  husband,  nor  ever  could  be  released  by  him." 
This  and^  dierefoit^  seems  to  be  dear,  that,  if  the 
tnttfs  ehoae  in  actiow  is  in  contingency,  depending  on 
Ae  ewent  of  aarviii^otship,  the  husband  may  release  Ins 
•wn  ri|^  bet  be  cannot  har  or  release  hens.  I  do  not 
enter  letther  into  the  consideration  of  the  e£fect  of  a 
leteaaei^  for  two  reasons.  In  the  first  place,  the  «ga^ 
amnt  dorived  from  the  doctrine  of  releases,  if  it  proved 
any  things  would  prove  e  great  deal  too  mndi,  and 
Blight  be  utged  by  voluntary  assignees,  general  asi^^ 
ttgnee%  and  assignees  by  oper^on  of  law,  as  well  as 
hy  a  paitienlar  assignee  for  valuable  consideration.- 
ibesodly^  suppose  that  the  husband  could'  release  the 
wfioU  fiitinve  chose  in  action,  and  by  that  means  contra^ 

(a)  ae.Jte.S8f.    Fe^ias.  (6)  Ciu/af.571. 
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venetbelaw  otEngland^  which  makes' it  hers,  inicase  of; 
his  dying  before  it  becomes  capable  of  being  reduced,  and' 
is  reduced  into  possession,  it  by  no  means  follows  that 
his  assignment  would  have  the  same  effect.  A  rdease 
is  an  instrument  valid  at  law;  and  its  operation  is  on  the 
legal  right  .That  is  not  the  case  with  the  assignment 
of -a  chose  in  action;  such  an  assignment  (is  nothing  at 
law ;  it  does  not  touch  the  legal  right,  and  has  its  effects,  ^ 
whatever  they  maybe,  only  in  equity.  •  Granting  that' 
you  may  by  release  annihilate;'  the  question  here. is, — •' 
not  whether  you  can  annihilate,  andhow,  — but,  whether: 
you  can  by  assignment  preserve  and'  transfer.  If  the 
chose  in  action  is  to  remain  (and,  remaining,  it  must  re- 
main a  chose  in  action),  the  question  is,' to  whom. by  the 
IvLW.ot  England  Aoes  it  remain?  If  it  is -released' and 
gone, '  that  question  cannot  arise.  Therefore,  although* 
it  were  held  to  be  clear  law,  that  a  husband  might  re- 
leiEise  his  wife's  future -chose  in  action,  it  would  not 
follow  that  his  assignment  could  pass  any  thing  ex6ept 
such  right  of  action  as  he  himself  might  have. 


•  It  is  further  said,  that  the  possibility  of  a  term  belong- 
ing to  the  wife  may  be  released  by  the  husband ;  and  thJEit 
the  same  doctrine  must  apply  to  her  future  chosein  action. 
But  if  there.be  any  weight  in  the  opinion  of  a  very  gr^at 
Judge,  all  that. relates  to  chattels  : real,  as.  terms  for 
years^  &c.  and  to  the  power!  of  the  husband  in  right  of 
his  wife  over  that  species  of  property,  ought  to  be 
put:  aside,  as  having,  Jn .  strict  reasoning,  nothing- to 
do.  with  the  subject  (a)  ,  "  What  interests/'  slays -Sir 
William  Grants  ^^  survive  to  the  wife  in  equity  in  general 
is  determined  by  analogy,  to  the  rules  of  law.  As  at 
law,  her  choses  in  action,  not  reduced,  into  possession, 
by  the  husband,  survive  to  her,  so  do  her  equitable  ih- 


(fl)  9  Veti  98. 
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terests  in  the  same  case  survive  to  her  in  equity.  But 
there  are  some  legal  interests,  which  do  not  admit,  or 
stand  in  need  of  being  reduced  into  possession ;  b^g 
in  possession  already,  and  not  lying  in  action ;  as  termis 
for  years,  and  other  chattels  real;  of  which  the  legal 
title  is  in  the  wife.  They  will  survive,  if  no  act  is  done 
by  him:  but  he  may  assign  them;  which  parses  the  legal 
interest,  whether  with  or  without  consideration/'  To 
cite  cases  or  dicta  concerning  terms  of  years,  can  serve 
no  end,  except  to  draw  off  our  attention  from  the  point 
before  us  to  a  subject  totally  difierent :  for  the  interest- 
in  a  term  of  years  is  not  a  chose  in  action ;  it  is  a  legal' 
interest^  which  does  not  lie  in  action,  and  may  pass  by 
assigjiment.  Folr  these  reasons,  I  do  not  pursue  further- 
the  cases  and  dicta  which  relate  either  to  the  operation 
of  the  husband's  release  or  to  his  power  over  the  wife's 
interest  in  terins  for  years. 


1824. 


« 


What,  then,  are  the  authorities,  which  are  alleged  to 
bear  directly  on  the  question  ?  It  is  said,  that,  from  the 
time  of  Lord  Hardwicke  down  to  the  present  day,  there 
never  was  any  doubt  of  the  eflBcacyof  the  husband's  as- 
signment for 'valiiable  consideration  of  the  wife's  future 
choses  in  action,  to  bind  the  right,  which  she,  surviving* 
him,' would 'otherwise  have  had:  and  to  support  that 
position,  some  observations  of  Lord  Hardwieke  in  Grey 
V.  Kentish  are  first  adduded.  The  report  of  that  case  is' 
very  inaccurate  and  loose ;  but  the  errors  in  Mh/nis 
statement  of  fects  have  been  corrected  by  Mr;  Cox. 
There,  the  two  children  of  Elizabeth  Kentish  had  a  xjon- 
tingent  interest,  expectant  on  the  death  of  their  mother, 
in  a  legacywhieh  was  secured  in  court.  One  of  the  chil- 
dren married  Cnsp^,  who,  for  valuable  consideration, 
assigned  his  wife's  share  of  the  legacy  to  Barrett  after- 
wards became  bankrupt,  and  died  in  the  lifetime  of  Eli- 
zabeth Kentish.   Barretj  chusing  to  come  in  as  a  general 
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fPtditor,  ymved  \iis  assigmnent)  aad  conveyed  his  iu-» 
tfiTe$l»  in  tk^  Iqgficy  to  the  assignees  uqder  the  copwi^ 
siom  Upon  the  death  of  Elizabeth  Kentkh^  Crup^9 
vife  claimed  the  fund :  and  the  question  lay  between 
her  and  the  assignees  in  the  bankruptcy*  who,  besides 
their  own  right  under  the  assignment  from  the  commis^ 
$ianerS|  had  all  the  additional  right  which  Barret  coukl 
lay  claim  to^  under  the  particular  assignment  made  to 
hiflu  for  valuable  consideration.  In  this  state  of  thingSt 
JjAxed  Hardwicke  decided  in  &vor  of  the  wife,  both 
aga^ls^the  general  assignment  and  against  the  parti- 
cular ^^j^mient  for  valuable  copsideratipn*  (a)  The 
particular  assignee,  he  observes,  ^^  having  taken  with: 
notice  of  the  equi^Cy  of  the  wife,  and  the  assignees  under 
the  coB;imissiqn  tfkmg  it  subject  to  (he  samie  equity  witl^ 
t)if  pfurljieul^  assignee,  I  am  pf  opinipn  it.i^  her  pro- 
pertyj*  Reliance  has  been  placed  on  the  words: 
which  are  ascribed  to  Lord  Hardwicke  at  the  com- 
mencement of  his  ju^rment  ^^  A  husband  cannot  as- 
sign in  law  a  possibility  of  the  wife^  nor  a  possibility  o( 
his  own;  but  this- Court  will,  notwithstanding,  support 
SMch  an  assignment  for  a  valuable  coosideration."- 
'^ith^ut  doubt  l^e  Court  will  in  some  cases' support  his* 
assrgniiw't ;  he  may  survive  his  wife;  he  may  live,  till 
that,  yfhich  was  a  possibility,  ceases  to  beso-^  till  that, 
which  was  a  fixture  chose  in  action,  is  reduced  into  pos- 
session* There  are,  therefore^  cases  in  which  the  Court, 
will  support  such  an  assignment;  but  Lord  Ifurdadcke 
does  not  say  that  it  would  be  supported  against  the 
viie's  title  by  survivorship^  if  the  husband  died  before^ 
the  property  was  reduced  into  possession;  and  his 
decisipn  in  Grey  v«  Kentish  is  directly  the  other  way. 
§p  tha(  the  case,  which  is  the  first  cited  to  shew  that  we^ 
$f%  i^bout  to  overturn  the  rules  of  proper^,  is  a  dear 
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WHh  Ireqpect  to  the  supposed  distinctioD  betwedf . 
the  ngbt  of  an  assignee  like  Base,  and  that  of  the  go* 
Dcral  assignees  of  a  bankrapt,.!  must  say,  tfaaly  not«! 
withstailduig   the  language  which  some  Judges  hare* 
used  in  ooaDparing    the  effect  of  an  assignment  fai' 
bmkroptqr  with    the   efibct  of  an  asngnment  of  a- 
qMdfic  subject  for  valuable  consideration  to  a  fmrA^ 
cokr  person,  I  am  perfecdy  at  a  loss  to  find  out,  where^ 
as  applied  to  this  question,  there  is  in  substance  any 
the  least  diflferenee  betweeb  the  one  and  the  other.  The 
assignment  of  the  commissioners  in  bankruptcy  does 
not  operate  in  equitjr  merely;  it  has  an  eflbct  ginm  to 
it  in  law;  it  passes  every  right  which  the  bankrupt  has, 
even  his  right  in  the  choses  in  action  of  his  wife,  al* 
though  subject  unquestionably  to  all  the  equities  whidr 
she  would  have  against  him.    Nor  can  the  assignees,  in: 
tiJdng  under  it,  be  considered  as  volunteers;  for  there 
is  the  express  act  of  parliament,  and  %here  are,  like^ 
wise,  all  tiie  debts  of  die  bankrupt,  to  sustain  the  trans* 
far.    We  hav^  been  told  in  argument,  that  a  particular 
SMignment  for  valuable  consideration  reduces,  aa  it 
wei^  the  chose  in  action  into  possession,  because  k 
dianges  the  proper^.     Does  not  the  assigmneht  in: 
bsduiiptey  change  the  property  too?  It  does  so  most 
eftctnally  both  at  law  and  in  equity;  it  even  passJBS 
those  dioses  in  action  of  the  wife,  which  are  capable  of 
bnag  reduced  into  immediate   possession.     To  what 
substantial  purpose^  then,  can  it  be^  that  a  distiacdod 
is  attempted  to  be  made  between  a  pardcularand  the 
geneml  aasignm^t  ? 

It  is  not  diapnted,  that  it  b  now  the  settled  law,  that 
the  general  assignment  in  bankruptcy  does  not  kitr  the 
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I824i«  right  of  the  surviving  wife  to  a  chose,  in  action,  not 
reduced  into  possession  during  her  husband's  life-time« 
yhat  was  decided  by  Lord  Bathurst  in  Gayer  v.  IVil' 
iinson  {a\  and  was  finally  settled  by  the  late  Master  of 
the  Rolls  in  Mitford  v.  MitfordL  (i)  Every  topic  which 
is.  urged  in  Sir  William  Granfs  very  able  judgment  in 
that  case,  as-  a  reason  why  the  wife  is  to  take  by  sur- 
vivorship against  the  general  assignee  in  bankruptcy, 
applies  with  equal  force  to  the  claim  of  a  particular 
assignee*  {o)  ^<  With  respect  to  the  choses  in  action/' 
he  says,  *^  they  are  not  assignable  at  law;  consequendy, 
the  iiusband's  assignment  cannot  prevent  their  legally 
surviving  to  the  wife.  In  strict  analogy,  therefore,  equi- 
table interests  of  the  nature  of  choses  in  action,  ought 
not  to  be  affected  by  his  assignment.  But  in  equity 
a  distinction  seems  to  have  been  made  between  a  vo- 
luntary assignment  and  an  assignment  for  valuable  con- 
rideration.  The  wife  surviving  is  not  bound  by  his  volun- 
tary assignment"  Yet  why  should  not  his  voluntary 
assignment  operate,  if  he  has  power  to  dispose  of  the 
chose  in  action  ?  ^^  It  has  been  long  settled,  that  as- 
signees under  a  commission  of  bankruptcy  coming  into 
a  court  of  equity  to  reduce  the  interest  of  the  wife  into 
possession,  are  bound  to  make  such  a  settlement  as 
the  husband  would  in  the  same  case  have'  been  com- 
pelled to  make.  But,  if  the  assignment  has  the  effect 
of  reducing  the  wife's  interest  into  possession,  how  could 
this  equity  ever  have  prevailed  ?  Out  of  that,  of  which 
the  husband  has  obtained  possession,  no  settlement 
can  be  compelled^  If  the  assignment,  tliercfore,  put 
the!  assignees  in  possession,  it  would  completely  ex- 
tinguish all  the  claims  of  the  wife ;  as  the  possession  of 
the  husband  himself  certainly  does.     They  ought^  on 

(tf)  I  Bro,  Ch.  Ca,  50.  (c)  9  Vet,  100. 

(b)  9  Vet.  87.  99. 
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that  principle,  to  be  considered  as  coming  here  to 
irlaim  what  had  by  the  assignment  ceased  to  be  a  trtist 
for  the  wife,  and.  become  wholly  a  trust  for  the  cre- 
ditors. Bat  the  Court  considers  the  assignment  as 
doing  nothing  more  than  to  place  the  assignees  in  the 
'room  of  the  husband.  So  far  from  treating  the  as- 
signment as  equivalent  to  possession,  it  is  upon  the 
very  ground  that  the  assignees  want  its  assistance  to 
reduce  the  property  into  possession,  that  this  .Court  im^ 
poses  on  them  the  condition,  on  which  alone  it  would 
have  assisted  the  husband  to  obtain  possession." '  '  Is 
not  the  peUtioner,  Bose,  at  this  moment  in  the  same 
situation  in  which  the  assignees  are  there  described 
to  be?  He  comes  to  the  court  to  be  put  in  posses- 
sion of  the  fund ;  clear  proof,  surely,  that  he  has  not 
yet  reduced  it  into  possession. 


1824. 


That  Sir  f^iUiam  Granfs  opinion  with  respect  to 
the  right  of  the  wife  by  survivorship  did  not  change, 
appears  strongly  from  his  language  in  WooUands  v. 
Crowcher.  {a)  "  The  ordinary  occasion  for  taking  the 
examination  of  the  wife,  is  where'  the  husband  applies 
*^to  have  paid  to  him  money  that  belongs  presently  and 
immediately  to  his  wife.  Her  equity  is,  not  "to  prevent 
his  receipt  of  it  (for  it  belongs  to  him),  but  to  have  a 
setdement,  and  the  Court  requires  her  consent'  to  the 
payment  to  him  without  a  settlement ;  but  in  this  instance 
the  object  is  not  to  bar  her  equity  to  have  a  settle^ 
ment,  but  to  bar  her  right  by  survivorship ;  for'  upon 
his  death  it  belongs  to  her  entirely.  She  is  giving  up, 
not  her  equity  only,  but  her  entire  right  by  survivor- 
ship." It  seems,  then,  that  the  right,  which  she  might 
have  by  survivorship,  remained,  notwithstanding  the  as- 
signment for  valuable  consideration:  yet  according  to 


(fl)  12  r«.  177. 
E  4 
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.Itti.  4fce  dofatfinia  now  toiUeiided  for,  there  wte  n^  long(Br 
«B]r  right  <if  snrvivorsbip.  Sir  WHUam  Grdwi,  it  ii 
^lesr^  vas  not  of  thftt  opinioB.  The  sane  Judg^  Hi 
IVhiie  T.  iB.  iBaf^  (a)»  m^^  <<  A  hasboDd  eta  dtapose 
lof  sQch  property  (that  i%  a  personal  chattel)  d£  hki  ^e 
in  o^ectancjFf  agmmk  eveiy  ene  but  the  wife  sumyiqgi!' 
This  iflsplies  that  he  was  of  opinkNi^  tfttit»^  aa  egamal  the 
wife  aarrtviDgi  the  husband  oould  not  duipose  of  her 
persQDal  chattela  in.  ej^Mctaacy.  In  Biekarii  r.  Chtimf 
hkn  {b)  Sir  WUUom  Qrmnt  determineci^  that  there  wa^ 
Jio  jiirisdiction  in  a  cburt  of  eqaitjjf  to  direct^  with  tbe 
oonsent  of  a  married  woman  takeb  upon  eiuanination^  a 
%rahisftr'to  bar  husband  of  petsonal  propedy  settled  in 
tmst  ipr  her  absolutely)  if  she  ahould  survive  Urn*  Nowv 
if  a^ubrft  ofeqoiQr  gave  the  husband  the  power  of  dis^ 
posing  by  his  assignment,  for  valuaUe  consideration  of 
the  future  interest  of  the  wife  in  a  personal  chattel,  why 
diottld  he  not  have  ihat  power^  wfaer6  the  intBieat  is 
given  to  bar  by  a  settlement,  as  reacBly  as  where  it  comte 
to  her  imder  a  will  ?  The  mode  in  which  she  has  aah 
^pnredher  fiiturs  interest  ean  make  feio  diflerenee^  The 
ea&ie  infisrence  may  be  dhiwn  fipom  the  langnage  of  the 
present  Vioe*-ChaneeUor|  in  Pkkard  v%  B^berts.  (r)  *^  if 
the  wife  by  her  consent  could  paaa  a  remainder  or  ro- 
vershih  ih  persi^nal  property  to  the  husband,  die  wonld 
not  only  part  with  a  hUxm  possible  equity^  but  with  her 
dianee  of  possessing  die  whole  property  by  surviving 
•bir  husband;  and  to  give  this  eftct  to  her  ^jftasei^ 
WQ|ild  mi^^  it  analogous  to  i|  fine  at  law  with  reqpeot 
in  real  estate  -^a  principle  always  disclaimed  in  a  oourit 
ef  equity.  A  epurft  of  equity  interferes  to  protect  the 
proper^  of  the  wi^  against  the  l^al  rights  of  the  hunt- 
band^  and  mil  never  lend  itself  ^s  an  instrument  %b 

*  , 

(a)  1  Fes.  4r  Beama,  405.  (c)  5  Madd.  J85. 

(b)  10  Fes.  680. 
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iiiaUl  tfie  ImsbMld  to  acquire  a  right  in  the  wift*^  pek-  JSM. 
IDod  piopier^y  whkh  he  ctm  by  no  means  acqiiice  at 
hw/*  WhcHber^  therefibr%  we  look  to  dicta^  or  to 
decided  mmt^  or  to  those  general  principles  of  law  on 
idiidi  ihe  question  mnst  toniy  there  is  no  ground  for 
all^glai^  ikmtkt  ia  deciding  in  the  wife's  &Tor,  we  are  in 
any  degree  altering  the  rules  of  property. 

Xbe  evraoeoHB  views^  which  have  beoi  often  taketi  of 
dus  sofajeoiyf  seeaa  to  have  arisen,  in  a  great  measnrey 
finMH  not  atlendhig  to  the  tme  nature  of  the  right  of  the 
•orvivii^  wife;  from  treating  it  merely  as  an  equitable^ 
msUttd  lof  beings  as  it  is,  a  legal  right  It  is  on  this  ground^ 
^hift  the  dBaductim  between  an  assignment  by  operation 
of  law  and  a  pcfticular  assignment  is  attempted  to  be 
luppettuil  ha  Ae  former  case^  it  is  said,  the  assignees 
take  intgeei  to  afl  the  same  equities  as  the  bankrupt^ 
and  are^  iherefoi«^  postponed  to  the  equity  of  the  sur- 
viving wifei  N0W9  if  the  &ct  were,  as  here  supposed, 
diat'  die  wifo^a  right  was  meidy  equitable,  yet  why  is 
not  the  pattienlar  assignee,  purchasing  with  foil  and 
eai^iess  notiee  of  that  right,  to  be  as  much  bound  by 
her  eqnCy  as  the  assignees  in  bankruptcy?  But  the 
tmdi  is,  that  thb  is  entirely  a  mistake.  The  wife  has  a 
kgd  right  given  her  by  the  law  of  the  land,  against 
which  ike  equitable  right,  if  it  existed,  of  the  assignee 
eUier  in  banknqfitoy  or  by  private  contract  could  not 
nnless  it  could  be  shewn  that  the  wife  had  done 
to  forfeit  or  relinquish  what  the  law  gives 
hor.  The  set  of  the  husband  cannot  take  away  or 
abridge  that  right,  unless  he  reduces  the  chose  in  action 
into  possasBfton.  It  is  in  vain  for  him  to  stipulate,  that, 
thoogfi  ha  is  not  able  or  willing  to  reduce  it  into  pos- 
sessioDy  and  though  after  his  death  it  should  oon>- 
thme  to  be  a  dioee  in  action,  his  surviving  wife  dudl 
MibmutiSledto  vooover  it  for  hef  own  benefit.    To 
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^ve  eflfect  to  such  a' stipulation  wduld  be  to  cbnvert-the 
limited  right  of  tlie'  husband^  over  the  chbse'ih'  aciticm  6f 
his  wife  into  aii  absolute  one,  and  to  make  a'  court  of 
equity  set  aside  instead  of  following  those  rules  of  law,  by 
which  the  respective  rights  and  interests  of  the  husband 
and  wife  over  this  species  of  property  are  governed. 


The  decisions  in  favor  of  the  wife  against  assighees  in 
bankruptcy,  assignees  of  insolvent  debtors,  and  trustees 
to  whom  the  property  of  the  debtor  is  assigned  for. pay- 
ment of 'debts,  proceed  upon  a  very  diflFerent  principle ; 
namely,  on  the  ground  that  the  assignment  can  in  no 
case  pass  more  than  the  assignor  has.  Cases  may, 
certainly,  be  stated,  in  which  an  -  assignee  may  be.  in  a 
better  situation  than  the  assignor;  but  the  thihg  assigned 
cannot  change  its  nature  and  character/  .  If  the  husband 
(the  assignor)  has  by  law  only  a  qualified  and  con- 
ditional, and  not  an  absolute  .interest  in  the  chose  in 
action  of  i)is  wife,  he  cannot  by  assignment,  either.for  or 
without:  consideration,  convey,  nor  can .  the  general  a^- 
signniieht  by  operation  of  law  pass,  an  absolute  and  un« 
qualified  interest  to  another.  If  he  has  no  other  interest 
than  a; right  to  reduce  the  thing  into  possession^  that 
same'  right  must  be  what  the  assignor  agrees  to  sell  and 
the  assignee  to  buy..  The  assignment/passes,  an; the 
rcase  of  reversionary  rights,  an  interest  in  the.  chose  in 
action  sfib  modoj  to  become  effectual.and  profitable  only 
in  the  event  of  the  husband  and  wife  living  long  enough 
'to  enable  the.  assignee  to  reduce  the  chose  in  action  into 
possession.  If. the  husband  dies,  as  in. the  present  case, 
ibefore  the  time  arrives  when- the  money' or.  personal 
chattel  becomes  due,  neither  could  the  husband  himself, 
if  he  had  made  no  assignment,  have  fulfilled  at  any  prior 
time,  nor,  after  kis  ^eath,  can  his  assignees,  fulfil,'  the 
4xnidition  on  which,  alone  the  right  of  the  wife  could  be 
^divested,,  and  the  pr^pertyitransferred  to  the: assignee. 

If 
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If  the  chose  in  action  falls  into  possession  duKng  the 
coverture  and  before  the  husband's  death,  his  assignee, 
whether  general  or  particular,  will  be  entitled  by  the  as- 
signment against  the  wife.  This  is  the  chance,  for  which 
the  particular  assignee  contrlicts  and  pays.  If  he  is  dis- 
appointed by  the  death  of  the  husband  before  the  time  for 
reducing  this  right  into  possession  arrives,  he  loses  the 
benefit  of  his  contract;  and  he  niust  guard  against  that 
contingeiK^,  as  the  assignee  appears  to  have  done  in 
this  case,  by  ah  influtance  of  the  husband's  life.  Whether 
he  takes  that  precaution  or  not,  he  purchases  with  full 
notice  of  the  qualified  and  contingent  natiiire  of  theiight 
purchased,  and  of  the  suspended  legal  right  of  the  wife; 
and  on  no  ground  can  he  apply  with  success  for  the 
interference  of  a  court  of  equity  in  his  favour  to  stand 
between  him  and  the  wife,  and  to  take  from  her  the  right 
which  the  law  gives  to  her,  and  which  she  has  done 
nothing  to  part  with  or  forfeits 


18^4. 


Another  fallacy  in  the  reasoning  on  this  subject  seems 
to  have  proceeded  from  errdheous  views  concerning  the ' 
nature  and  efiect  of  the  husband's  assignment,  which  is 
considered  sometimes  as  operating  to  change  the  pro- 
perty, and  to  divest  the  right  of  the  wife  in  the  reversion- 
ary personalty,  and  sometimes  as  a  constructive  reduction  . 
into  possession.  The  first  of  these  notions  is  a' mis- 
application of  the  law  respecting  the  power  and  inte- 
rest of  a  husband  in  the  chattels  real  of  the  wife,  in 
which,  besides  the  interest  which  marriage  gives  him  in 
right  of  his  wife  during  the  coverture,  he  has  also  an 
absolute,  power  of  disposal,  provided  it  be  exercised 
daring  the  marriage.  In  the  chattels  personal  of  the 
wife  in  possession  he  acquires  an  absolute  interest  by  the 
marriage,  whether  he  disposes  of  them  or  not  -  In  the 
choses  in  action  immediately  recoverable,  his  assignment 
lagj  be  considered  as  a  constructive  reduction  inta  pos- 
session, 
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8t88ion,  because  that  immediately  foOowsi  and  (he  pt6i 
perty  is  changed  and  the  wife's  right  divested ;  as-*-  after 
a  judgment  recovered  by  the  husband  and  wife^  or  a- 
decree  for  the  payment  of  the  money  to  him.  But  none* 
of  these  circumstances  have  any  application  to  the  pre^ 
sent  subject  When  the  chose  in  action  consists  in  moDe}^ 
which  will  not  be  due  to  the  wife  till  after  the  death  of 
a  tenant  for  life  who  is  previously  entitled  to  enjoy  it 
during  life,  it  is  clear  that,  till  the  death  of  the  tenant 
fer  lifi^.  neither  the  wife  herself,  nor  the  husband,  nor 
bis  assignee,  can  have  any  right  to  the  possession,- 
or  any  immediate  right  of  action.  An  interval  of  un-^ 
certain  duration  must  eli^se  before  any  such  rights 
can  accrue.  On  this  .point  the  argument  on  behalC  of 
Bomb  appeared  to  labour  under  considerable  difficalty^ 
That,  without  reducing  a  chose  in  action  into  possesston^ 
the  right  of  the  wife  cannot  be  divested,  nor  the  pro« 
perty  transferred  to  the  husband  or  his  assignee,  was  too 
clear  a  proposition  to  be  controverted.  That,  under  the 
circumstances  of  this  case,  diere  neither  was,  in  p6int 
of  fact,  nor  could  be,  any  reduction  into  possession 
at  the  time  of  the  assignment,  ten  years  before  the  death 
of  the  tenant  for  life^  was  also  too  plain  and  palpable  to 
be  denied.  To.  get  out  of  this  diflSculty  recourse  was 
had  to  some  softening  terips.  The  assignment  was 
stated  to  be^-<-not  an  actual,  but  a  constructive  reduction 
into  possession,  —» to  be  so  in  some  sense,  -—  to  be  tanta^ 
mount  to  it.  These  are  ingenious  modes  of  disguising 
the  direct  contradiction  of  supposing  the  same  things  at 
the  same  time,  to  be  in  direct  opposition  to  itself  vis.  to 
be  at  once  a  chose  in  action  reduced  into  possle$sion,  ud 
yet  to  continue  to  be  a  chose  in  action.  We  are  to  say^ 
(hat  the  assignee  obtained  by  his  assignment  a  iMVt* 
stmctive  possession,  though  he  could  not,  in  the  events 
which  took  place,  be  entitle  to  possession  for  the  teo 
foUowing  years;  though  the  tenant  for  lifo  was  m^iff* 
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iDg  unmolested  tbe  absolate  ai^d  dcdusive  possession ; 
tbbiigb  the  assignee  applied  for  a  restraining  otder  to 
pfiefent  the  poesessioo  being  given  by  the  Courti  when 
the  time  for  granting  it  should  arrive^  without  notice  to 
Um:  and  at  the  same  time  that  this  argument  is  used^ 
which  snppoees  the  possession,  since  the  year  1812«  to 
have  been  by  construction  in  the  assignee^  that  assignee 
is  applying  for  the  aid  of  the  Court  to  stop  the  pos* 
session  from  bemg  handed  over  to  the  sucViving  wife 
soeordiog  to  her  legal  right,  and  to  have  an  equitable 
grant  of  the  fund  made  to  him.  Such  are  the  diffi- 
culties and  contradictions  resulting  from  a  departure 
from  the  pkiin  and  obvious  construction  of  the  assign- 
ment— from  not  considering  it  to  be  nothing  but  a 
transfer  of  the  husband's  qualified  and  conditional 
right,  giving  to  the  assignee  sub  modo  the  ftiture  right 
of  action,  subject  to  the  contingent  and  independent 
right  of  the  wife,  to  be  made  effectual  against  her 
if  eventually  the  right  to  present  enjoyment  accrues 
during  the  lives  of  the  husband  and  wife,  but  to  be  of 
no  effect  if  the  husband  dies  before  the  tenant  for  life, 
and  eonsequendy  before  the  time  comes  for  reducing 
fte  dbose  in  action  into  possession. 


)8£4. 


It  is  adniitted,  that,  if  the  money  had  been  withheld 
by  any  private  person,  instead  of  being  in  court,  the 
action  most  have  been  brought  in  the  name  of  the  sur* 
Trring  wife,  and  that  she  alone  coutd  have  recovered  it 
At  law.  The  I^al  right  then  is  dear.  I  have  not  been 
able  to  cBscover  any  equity,  upon  which  I  can  intercept 
flM  le^  right;  and  therefore  I  shall  leave  this  chose  in 
action  to  be  reduced  into  possession  by  the  person  to 
wfacm,  in  the  events  which  have  taken  place,  the  law 
kas  given  it.  The  consequence  is,  that,  according  to 
ny  present  opinion,  the  prayer  of  the  petition  of  LenthaU 
and  his  wife  must  be  grantedi  and  the  petition  of  Rose 
Host  bt  dismissed. 

In 
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In  this  opinion  I  follow  the  decision  of  Homsby  y, 
L£e  s  but  I  haye  forborne  to  lay  any  stress  upon  that 
case  as  an  authority;  and  I  have  treated  the  subject  as 
if  the  question  had  been  entirely  open^  without  any  pre- 
dilection for  that  decision,  or  any  the  least  unwillingness 
to  have  retracted  and  reversed  it,  had  I  been  convinced 
that.it  was  erroneous.  The  result  of  a  long  and  diligent 
examination  of  the  subject  has  led  to  a  contrary  con- 
viction. The  case,  however,  is  of  so  niuch  importance, 
that,  before  I  finally  part  with  it,  I  will  again  examine 
and  consider  the  subject. 


JRc*.  5.  The  Master  of  the  Rolls. 

From  a  consideration  of  the  great  interest  which  the 
profession  and  the  public  have  in  the  final  settlement  of 
a  point  of  frequent  occurrence,  on  which  so  much 
doqbt  and  such  a  variety  of  opinions  have  long  pre- 
vailed, I  have  thought  it  necessary  to  adopt  every  means 
of  having  the  subject  fully  and  carefully  discussed,  with 
all  the  aid  which  the  learning  and  experience  of  the  bar 
and  my  own  researches  and  repeated  examination  of 
the  subject  could  afford. 


It  was  stated  in  argument  from  the  bar,  that  the  only 
decided  case  on  the  subject  had  not  given  general  satis- 
faction ;  that  the  voice  of  the  profession  was  against  it ; 
that  a  contrary  notion  had  long  and  generally  prevailed, 
and  had  been  the  foundation  of  opinions,  on  which  the 
titles  to  much  property  were  founded ;  and  that  all  those 
titles  would  be  shaken,  if  that  case  were  now  to  be  con- 
firmed. These  latter  observations  must,  of  course,  be 
understood  to  apply  to  the  state  of  authorities  before  the 
decision  of  Homsby  y.  Lee ;  as,  however  little  that  case 
might  be,  and  was  entitled  to  be  considered  of  any 

weighty 
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weighty  stilL  it  was.,  sufficient  to  put  everybody  on  theii 
guard,  and  lo;wam  them  not.  to  treat  the  law  as  settled 
in  opposition  to  that,  the  only  decided  case.  Great  at- 
tenUon  is  certainly  due  to  the  prevailing  opinions  of  .the 
profession;  on. any: point.  .  If,  however,  the  point  has 
never  been  settled  by  express  decision,  it  is  the  duty  of 
the  Judge,  before  whom  the.question  is  brought,  to  exer- 
cise his  own  unbiassed  judgment  upon  it,  with  all  tlie 
deference  and  caution  which  ought  to  be  expected  from 
him  before. he  relies  upon  his  own. opinion,  when  opposed 
to.ithat  of  the  generality  of  the  profeission;  butwith  a 
sense'of  the  responsibility,  which  his  functions  impose 
upon  him,  of  tracing  the  subject  to  principles  and  ana- 
logous authorities,  and  of  endeavouring  to.con^e  to.  a 
correct  decision. 


1824. 


It  is  possible  that  opinions  may  occasionally  be  afloat,^ 
founded  on  loose*  expressions  and  scattered  dicta,  some- 
times uttered  without  mature  consideration,  sometimes  in- 
accurately or  imperfectly  reported,  which  pass  from  one 
man  to  another,  and  are  gradually  received  and  acted  upon 
as  forming  the  law,  without  sufficient  authority  for  such 
a  cdndusion.  I  cannot  help  thinking,  that  this  has  been 
the  case  in  respect  to  the  present  subject.  An  opinion 
has  certainly  prevailed,  that  a  distinction  sub^iists  between 
an  assignment  by  operation  of  law  and  an  assignment 
for  a  valuable  consideration  to  an  individual  by  contract; 
that  the  former  is  no.  bar  to  the  right  of  the  surviving 
Mfife,  but  that  the  latter  is. 

That,  for;  some  purposes,  there  may  be  a  difference 
between:  these  two  species  of  assignment,  may  be  true; 
but  that  they « should  be  productive  of  effects  so  directly 
contrary  in  this .  instance,  is  a  proposition  for  which  I 
can  find  no  solid  ground.    I  think  both  kinds  of  assi^- 
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ibttilt  OQght  to  hwre  the  atme  effect,  and  that  k  WQid4  bi 
t  manifest  inconsistoicy  lo  decide  the  oontrary. 

'  The  doctrine  respecting  assignments  hf  operation  of 
kw  has  been  long  settled  by  a  tram  of  caees  from 
Greyy.  Kentish  to  the  present  tim^  without  4Mie  anther 
rity  to  the  contrary.  Lord  Thurlam^  in  Saddingttm  t; 
Kinsman^  asked,  whether  there  was  any  case.contttdiet* 
ing  Lord  Bathurst^a  decision  in  Gayer  v.  WUkimmii  kk 
fiivour  of  the  wife  of  a  bankrupt  against  fails  assigtMMSS^ 
himself  not  reooUecting  any;  and  the  rery  able  and 
decided  judgment  of  liie  late  Mkster  of  Ae  EoUs  ia 
Mitford  y»  Mitford  has  completely  set  this  point  at  restu 
In  that  case  Sir  W.  Grani  avoided  the  question  as  to  ad  , 
assignment  for  valuable  consideration,  whidi  it  wsa  nol 
necessary  for  him  then  to  decide ;  and  he  admitted  that 
the  prevailing  opinion  was,  that  that  specie*  <^  assign- 
ment was  entitled  to  more  consideration  dun  di4  other ) 
but  all  his  reasoning,  and  all  Ihe  priiiciples  stated  by  ^ 
Mn,  apply  in  full  force  to  a  similar  decision  in  die  case 
of  a  particular  assignment  In  the  absenoc  of  nny 
authority  to  the  contrary,  which  it  is  admitted  dees  not 
eotist  {Hamurd  v.  Damiani  having  been  a  cause  heaid  by 
consent,  where  the  point  was  not  lu-gised,  nor  the  «t^ 
teadoD  of  the  Court  called  to  the  Subject),  I  have  ventated 
Uf  act  upon  these  principles,  and  to  consider  tlMm  as 
in  all  consistency  and  proprie^,  fiir  die  mm^ 
in  the  case  of  a  particular  assignmeait 


If  I  am  right,  both  species  of  assignment  will,  as  to 
this  purpose,  stand  on  the  same  footing,  and  (will  be 
attended  with  the  same  ccmsequencee*  la  bodi  mmk 
iih»  assignment  passes  the  share  of  the  wif€^  but  j|mSMi 
k  smb  modOf  vis.  provided  the  aurigneee  aecdflfo  Ac 
share  or  its  value  during  the  life  of  the  husband;  but  if 
he  dies  before  the  share  is  reduced  into  possession,  and 

it 
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k  ift  kft  to  be  a  chose  in  action  "when  the  interest'ac-  IMi* 

ernes,  the  surviving  wife  is  entitled  as  well  against  the  p-  '^ 

aaignees  for  ralue  as  against  the  assignees  by  operation  47.. 

rflaw.  ^^'~^- 

The  learned  writer  (a),  to  whom  I  have  occasionally 
aUodedf  it  more  disposed  to  take  a  contrary  course,  and 
Co  tuggcat  doubts  as  having  prevailed,  at  the  time  of 
the  deoiMB  of  MUJbrd  v.  Miifordf  concerning  the 
ioondness  of  that  judgment.  In  this  respect  the  author 
dwws  his  consistency;  for  it  seems  very  difficult  to 
MHtain  the  propriety  of  all  the  decisions  in  &vour  of 
the  wife  against  assignees  claiming  by  operation  of  law, 
md  the  grounds  and  principles  on  which  these  decisions 
sre  founded,  and,  at  the  same  time,  to  maintain  an  oppo«> 
site  doctrine  in  the  case  of  a  particular  assignment. 

The  alignment  appears  to  roe  to  have  been  entangled 
by  mixii^  with  it  the  consideration  of  the  husband's  in« 
terest  in  and  power  over  the  wife's  property  of  a  dif- 
fereot  kind— by  borrowing,  sometimes,  the  principles 
which  apply  only  to  her  chattels  real,  such  as  terms  for 
JfttTi,  &C.,  where  the  husband  has  an  interest  in  his  wife's 
n^t,  and  an  absolute  power  of  disposal  to  be  exercised 
I7  him  in  his  lifetime ;  and,  sometimes,  the  principles 
wbicfa  govern  in  the  case  of  the  wife's  personal  chat- 
tib  in  possession,  of  which  marriage  confers  the  absolute 
ttd  unqualified  right  on  the  husband.  The  doctrine, 
dttt  bdongs  to  these  species  of  property,  has  no  appli- 
ntion  to  personal  chattels  not  in  possession,  but  lying 
in  aelion  and  being  mere  choses  in  action.  It  is  to  this 
letter  sobyect  alone,  and  to  the  rules  which  govern  the 
iaterests.  of  husband  and  wife  in  this  subjecti  that  the 
ittsotioa  should  be  carefully  confined. 

(a)  Mr.  Roper. 

F  The 
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-    The  natai-e  and  extent  of  the  husband's  interest  in 
and  power  over  the  wife's  choses  in  action  is  of  a  pecu«* 
liar  nature,   but  is  defined  in    the   clearest  manner. 
M arriage,  the  law  says,  is  only  a  qualified  gift  to  the 
husband  of  the  wife's  choses  in  action,  viz.  upon  con- 
dition that  he  reduce  them  into  possession  during  its 
continuance.     If  he  happen  to  die  before  his  wife,  with- 
out having  reduced  such  property  into  possession,  she,' 
and  not  his  personal  repr^ntatives,  will  be  entitled  to 
it     The  wife's  right  {s'not  dtyested  by  the  marriage^ 
The  chose  in  action  continues  to  beloi^g  to  her,  unless 
the'husband  can  and  does  reduce' it  intopossesston,' and 
thereby  makes  it  cease  to  be  a  chose  in  action.     The 
husband  has  not,  on  the  marriage,  any  immediate  pro- 
perty in  the  cliose  in  action;  he  has  only  the  right  to 
reduce  it  into  possession,  if  it  be  in  a  state  capable  of 
being  so  reduced.    Reduction  into  possession  is  a  neces- 
sary  and   indispensable  preliminary  to  the  husband's 
having  any  right  of  property  in  himself,  or  to  his  being 
able  to  convey  any  right  of  property  to  another.     If  he 
dies  without  having  been  able  or  willing  to  perform  this 
condition,   the  right  of  the  wife  continues  unaltered, 
exactly  as  if  she  had  never  married.     Her  title  is  the 
same  after  her  husbttnd's  death,  as  it  was  before  her 
marriage.    The  husband  had  a  power,  but  he  had  never 
exercised  it;    or  the  chose  in  action  was  so  circum- 
stanced, that  he  could  not  exercise  it  so  as  to'  fulfil 
the  condition  upon  which  his  title  defended..    These 
are  principles  not  contested:  let  us  apply  them  to  the 
present  case,  and  see  whether  any  doubt  can  be  enter* 

• 

tained.  * 

Here  the  wife  was  entitled  to  a  chose  in  action^ 
which,  in  the  events  that  took  place^  it  was  not  possible 
for  the  husband  during  his  life  to  reduce  into  posses- 
sion.    He  died,  not  only  before  the  wife  had  acquired 

any 
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mj  right  to  the  possession,  but  before  she  had  even 
any  present  right  of  action.     On  the  death  of  Isabella 
Pm-dew  in  1822,  three  years  after  the  decease  of  Bt^ 
ton,  and  not  sooner,   the  fund  became  divisible  into 
seven  parts,  of  which  one  part  belonged  to  the  sur- 
viving wUe.     How  is  it  possible,  that  in  sHch  a  caae  the 
husband  could  either  acquire  or  transfer  to  isAthtvc  an 
immediate  r^t  of  possessi<m?  As  tothehiisbaadlmBvself 
and  his  executors,  it  is  not  pretended  that  any  daim  ocnild 
have  been  set  up  on  his  or  their  part;  he  diedy'bdbre  he 
did  or  coiild  perform  the  condition  on  whi(ih'he  was  to 
aoqoire  by  t&e  marriage  any  property' in  this  ^UMe  in 
action;  he  left  it  a- chose  in  action  at  his 'deaths  in ^  the 
poBsessionh  of  aiiothbr,  who  was'th^  rightful  owh'er  dorifig 
Itabdla  Purdnfs  life;  he-did- not  live  long  eno^h'*to 
have  aoquired  any  Vrght  'to '  reduce  'it  into  ^  possession. 
If  the.  hnsbahd''  himself*  cofuld  *nbt'  perform  the'  con- 
dition on=  which  his  propei^ty  in  this  personal  chattel 

•  •  •  r  f 

was  to  depend,  how  could  any  act  of  his  alter  the  nature 
of  the  thing?.  How  could  his  assignment  have  any  such 
eflkt?  The  nature  and  operation  of  such  an  instrument 
is,  to  pass  to  another  the  right  which  the  assignor  has« 
The  assignee  may  in  some  cases  have  a  better  and  more 
extended  right  than  the  assignor  had:  but  could  the 
thing  assigned  be  totally  changed  in  its  nature?  Could 
he  confer  an  absolute  right  to  the  property  wholly  freed 
from  the  wife*s  contingent  right  ?  Could  the  assignment 
rfa  future  right  of  action  give  a  present  right  of  action? 
,  Could  it  give  a  present  right  of  possession  ?    Could  it  au- 
thorise the  assignee  to  reduce  immediately  into  possession 
what  did  not  become  due  till  ten  years  afterwards  ?    By 
changing  hands,  could  that,  which  was  a  contingent  and 
fotureright  of  action,  become  an  absolute  and  immediate 
nght  of  possession?    How  could  the  assigned  take,  the 
propcrty'or  any  part  of  it  from  Isabella  Purdew  Aurm^ 
her  life?  In  other  words,  how  could  he' accelerate  the 

F  2  possession 
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possession  any  more  than  the  husband  himself  could 
have  done?  How  could' he  prevent  its  continuing  to  be 
a  mere  chose  in  action,  which  was  to  be  reduced  into 
possession  at  a  future  period  ? 


The  argument  that  an  assignment!  diough.  it  may 
give  a  better  interest  than  the  assignor  had,  cannot  pass 
a  different  right  from  that  which  was  in  him,  or  change 
the  nature  of  the  thing  assigned,  has  had  great  weight 
with  various  Judges.  The  decision  of  the  Lord  Keeper 
in  Burnett  v.  Kynaston  {a)  shews,  what  were  the  notions 
entertained  on  that  subject  so  early  as  the  year  1700. 
There  the  husband  ha^  assigned  a  debt  due  to  the  wife 
on  a  mortgage  in  fee ;  and  a  suit  having  been  instituted 
by  his  executors  against  her  administrator,  the  Court 
dismissed  the  bill,  ^^  because  the  husband  had  not  an 
absolute  power  over  the  mortgage;  but,  bdog  in  the 
nature  of  a  chose  in  action,  he  had  only  a  right  to 
reduce  it  into  possession,  and  not  having  so  done  in  his 
lifetime,  his  assignee  stood  but  in  the  place  (fthe  hudkind, 
and  could  have  no  greater  right  or  power  than  the  husband 
himself  hadf  which  was  only  to  reduce  into  possession  in  his 
lifetime^  and  not  having  so  done,  it  survived  to  the 
wife."  A  similar  view  of  this  point  is  strongly  put  by 
the  late  Master  of  the  Rolls  in  Morley  v.  Wright.  After 
mentioning  that  Lord  Alvanle^  had  uniformly  main- 


(a)  8  rem.  40S.  The  same  case 
is  reported  at  greater  length  in 
Freeman^  Co.  Cha.2A0.,  andPrec. 
CA.  118.  The  instrument  exe- 
cuted by  the  husband  appears 
to  have  been  merely  articles  of 
agreement,  that  the  money  should 
be  laid  out  in  lands  to  be  settled 
to  certain  uses.  The  husband 
sunriTed,  and  took  out  adminis- 
tration to  bis  wife;  and  yet  the 


administrator  de  bomt  nou  of  the 
wife  was  preferred  to  those  claim- 
ing under  the  husband's  will.  la 
Humphrey  v.  Btdten^  1  Atk,  458., 
the  administrator  de  kvmt  nam  of 
the  wife  was  held  to  be  a  trustee 
of  her  chose  in  action  for  the  per* 
sonal  representatives  of  a  hus- 
band, who  sunrived  her,  but  died 
he^re  he  reduced  it  into  pot- 
session. 

tained. 
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tilined,  tbatt  with  respect  to  the  equity  of  the  wiFe,  there 
was  no  difference  between  an  assignment  for  valuable 
oonsideraiion  and  an  assignment  by  operation  of  law, 
he  says,  '^  (a)  Upon  principle,  there  is  great  weight  in 
that  proposition  of  Lord  AlvanUy;  for,  if  the  husband 
has  but  the  right  of  reducing  the  wife's  interest  into 
possession,  how  can  he  for  valuable  consideration  or 
odierwise  convey  more  than  he  has?  If  he  does  not  re- 
duce it  into  possession,  it  clearly  survives.     If,  then,  he 
patts  with  it  for  valuable  consideration,  and  the  assignee 
acquires  a  right  different  from  that  which  the  husband 
liad,  he  parts  with  something  different  from  what  he 
has." 


1M4« 


To  call  this  assignment  a  constructive  reduction  into 
possession— -a  possession  in  some  sense — tantamount  to 
possesion,  &c.,  is  to  suppose  two  things  to  be  the  same, 
which  are  directly  opposite  to  each  other:  it  is  to  sup- 
pose a  chose  in  action  to  be  a  thing  constructively  reduced 
bto  possession :  it  cannot  be  both :  no  construction  can 
make  things  opposite  in  their  nature  to  be  the  same. 
The  phrases,  which  are  employed  to  gloss  over  this 
fionlradicUon,  are  all  equally  inapplicable  to  the  sub- 
ject, being  borrowed  from  cases  where  there  is  an 
immediate  right  of  possession,  and  where  (as  after  a 
jodgment,  but  before  execution),  the  property  may  be 
considered  changed,  and  the  condition  substantially 
UfiUed.  Here  the  facts  negative  any  such  construc- 
tioQ.  Bote  applied  in  1812  for  a  restraining  order  to 
prevent  possession  being  given  to  others ;  and  he  now 
tpplies  for  the  aid  of  equity  to  give  him  possession.  It  is 
lud  that  the  husband  substantially  possessed  the  iiind  by 
Weivii^  the  consideration  money  for  the  assignment. 
But  for  what  was  that  consideration  paid  ?  Certainly, 


{a)  11  Va.lJ. 
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aSf  between  jBo/ton  and  Rose,  the  former  did- part', witb^ 
a^-his  right;  but  that  right  was  merely  a  contingent 
right  to  reduce  the  thing  into  possession,  whe|i  Isabella^ 
Purdew  died,  if  the  husband  were  then  alive. ..  For  thia 
the  consideratbn  was  paid  and  received.  ;  The  deed 
itself  shews  by  express  recital  the  nature. o£  BoUorCs 
right  and  interest:  in  it  he  says  in  effect  io  Rose,  **  I 
have  this  as  the  husband  oi  Majgaret ;  I  have  no  pre*, 
sent.rig^t^  no  certainty  of  any  future  right;  but  VI yaa, 
chpose  to  stand  in  my  stead,  and  to  purchase  sucK  right 
as  I  have,  I  can  transfer  to  you  a  contingent  right  de- 
pending on  the  event  of  my  suwWmglsa^BUa  Purdew**, 
The  stipulation  respecting  the  insurance  of  Bokon*s 
life  is  decisive  to  shew  that  Bolton  was  a  purchaser  with 
full;  notice,'  and, that  he  bought  only  a  chance.  (The 
price  paid  was  regulated  accordingly,  and  be  looked  to 
the  insurance  for  indemnity.  If  the  wife's  ricrht  were 
.only  equitable.  Hose,  being  a  purchaser ; with  .notice, 
would  be  bound  by  it.  But  it  is:  not  .with  a  meie,eq)]ity 
that  he  has  to  contend.  He  bought  subject  to  the-legal 
right  of  the  wife,  who,  not  being. bound  by  the^eed  of 
assignment,  would  be  at  liberty,  if  the  money  remained 
a.  chose  in  action  at  the  time  of  her  husband's  death,  to 
assert  her  title  to  have  it  paid  to  her  as  her.  own. 

.    After  this  repeated  consideration  of  the  subject,  I  still 

• 

continue  of  opinion,  that  all  assignments  made  by  the. 
husband  of  the  wife's  outstanding  personal  chattel,  which 
is^notor.cannot  be  then  reduced  into  possession,  whether, 
the  assignment  be  in  bankruptcy,  or  under  the  insolvent- 
acts,  or  to  trustees  for  the  payment  of  debts,  or.  to  a  pur-; 
chaser  for  valuable  consideration,  pass  only  the  interests 
yrhich  the  husband  has,  subject  to  the  wife's  legal  right, 
by  survivorship. 


Rose\ 
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Rot^s  petition  was  dismissed ;  and  an  order  was  made 
on  the  petition  of  Mr.  and  Mrs.  Lenthall  for  payment 
of  the  fund  according  to  their  prayer,  (a) 


1824. 


.  (a)  There  are  two  recent  de- 
cisions of  the  Vice  Chancellor 
on  qoesdoDS  arising  out  of  as- 
iignmeots  by  the  husband  of  the 
wife's  personal  chattel.  In  El- 
Soii  ¥.  Cordeli{l),  the  husband 
and  •  wife  assigned  for  valuable 
eoostderatioii  to  a  purchaser,  the 
dividends  of  a  sum  of  stock  be- 
queathed to  her  during  her  life; 
and  some,  time  afterwards  the 
husband  became  bankrupt.  The 
Vtee  Chanceilor  was  of  opinion, 
that  the  wife,  though  without 
any  means  of  support  for  herself 
or  her  children,  was  not  entitled 
m  equity  to  a  provision  out  of 
the  dividends  of  the  stock,  in 
oppotttion  to  the  rights  of  the 
particular  assignee  for  valuable 
eonsidenidoo. 

As  the  husband  was  not  dead, 
it  was  unnecessary  In  this  case  to 
condder  what  would  be  the  ef- 
fect, if  the  wife  survived  him,  of 
lui  assignment  in  passing  a  right 
to  the  dividends  which  should 
accrue  due  after  his  death. 


In  Stamper  v.  Barker  {2),  the 
wife  had  a  contingent  reversion- 
ary interest  in  a  sum  of  long 
annuities,  and  a  vested  rever- 
sionary interest  in  a  sum  of  J 
per  cent,  stock.  '  The  husband 
and  wife  agreed  to  separate ;  and, 
on  the  occasion  of  theur  sepa* 
raUon,  they  executed  a  deed, 
by  which  they,  assigned  both 
species  of  property  to  trustees, 
upon  trust,  as  to  one  moiety  of 
each  fund,  for  the  husband  abso- 
lutely, and,  as  to  the  other  moiety, 
for  the  separate  use  of  the  wife 
absolutely .  The  husband,  by  his 
will,  disposed  of  that  moiety  of 
the  long  annuities  and  3  per  cent, 
stock,  of  which  the  trust  had 
been  declared  for  him,  and  died, 
leaving  his  wife  surviving.  The 
reversionary  interests  having  a& 
terwards  fallen  into  possession, 
the  Vice  Chancellor  held,  that 
the  wife's  title  by  survivorship  to 
the  whole  fund  was  not  affected 
by  the  deed. 


(1)  SMad.\A9, 


(3)  5  Mad.  1 57. 
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RoiLs., 

Practice  of  ^ 
the  offices  of 
the  account- 
ant general 
and  regbtrar 
with  respect  to 
the  payment 
of  money. 

In  acrecti* 
tor's  suit  insti- 
tuted by  sim- 
ple contract 
creditors,  in 
which  the  as- 
sets, after  the 
payment  of 
the  costs, 
being  insuffi- 
cient for  the 
discharge  of 
the  specialty 
debts,  are 
apportioned 
amonff  the 
speciuty  cre- 
ditors; these 
specialty  cre- 
ditors are  en- 
titled, without 
contributing 
to  the  extra 
costs  of  the 
Plaintiffs,  to 
the  use  of  the 
order  for  the 
payment  of 
the  money, 
and  of  the  re- 
port founded 
upon  it,  so  as 
to  enable  them 
to  get  the  fund 
out  of  court 


LECHMERE  t;,  BRAZIER. 

rriHE  bill  was  filed  by  simple  contract  creditors  of 
'*"  Samuel  Brazier^  deceased^  on  behalf  of  themselves 
and  all  other  his  creditors  who  should  contribute  to  the 
expences  of  the  suit,  against  his  personal  rq^resentative^ 
his  infimt  heir  at  law,  and  a  mortgagee  of  his  real 
estate«  It  charged  that  Samuel  Brazier  was  a  trader  at 
the  time  of  his  death,  and  prayed  an  administration  of 
his  assetSt  and  a  sale  of  his  real  estate  for  the  payment 
of  his  debts. 

A  decree  was  made,  under  which  a  sale  of  the  real 
estate  took  place ;  but,  in  consequence  of  a  defect  in  the 
proof  of  Brazier  being  at  the  time  of  his  death  a  trader 
subject  to  the  bankrupt  laws,  it  became  necessary  to  re- 
bear  the  cause,  and  the  purchaser  was  discharged  from 
his  contract,  (a)  Finally,  there  was  a  decree  for  the 
administration  of  the  assets  and  for  the  sale  of  the  estate, 
under  which  a  sale  was  e£fected,  and  the  money  brought 
into  court.  A  report  was  then  obtained,  from  which  it 
appeared,  that  the  deceased  was  indebted  upon  bond  to 
Richard  Amphlett  in  a  sum  of  1082/.  145.,  and  to  Joseph 
HodgeSf  as  surviving  executor  of  James  Brazier^  in  the 
sum  of  ^SSLf  and  that  they  were  his  only  qf^ecial^  cre- 
ditors ;  and  it  was  also  found,  that,  afler  the  payment  of  the 
costs,  the  assets  would  be  insuflScient  to  discharge  these 
two  specialty  debts.  The  consequence  was,  that,  by  an 
order  dated  the  17th  February^  1825,  providing  for  the 
taxation  and  payment  of  the  costs  of  all  the  parties 
(those  of  the  Defendants  being  to  be  taxed  as  between 
solicitor  and  client),  it  was  directed,  that  the  Master 


(a)  S  Joe.  4*  WM,  S87. 


should 
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fbcnild  apportion  the  readiie  of  the  fund  in  court  amoiig  ltM#^ 
the  creditors  named  in  the  aehedale  to  his  former  report 
IB  s  doe  oonrse  of  administration,  and  that  what  the. 
Master  should  so  apportion  siioiild  be  paid  to  such* 
creditofs  respective^,  or  to  the  \efpX  personal  repi^ssent* 
alifes  of  sach  of  them  as  should  be  dead. 

The  Master,  by  his  report  dated  the  1st  of  Augudy 
19S5y  after  certifying  that  he  had  taxed  the  costs  of  the 
Pfauntiffi  at  508^.  3s.  and  those  of  the  Defiendants  at 
nesrly  8002.,  found,  that  the  residue  of  the  fond  in  court 
smMnted  only  to  984A  Bs.  6dl,  which,  being  apportioned 
between  AmphUtt  and  Hodges  in  proportion  to  the  amount 
of  thm  respective  debts,  gave  to  .the  former  543/.  Ss.  6d. 
as  the  dbridend  which  he  was  to  receive^  and  to  the  latter, 
$B9L  Su    The  costs  having  been  paid,  application  was 
made  on  behalf  of  Amphleti  and  Hodges  to  the  solicitor 
of  the  plaintiffs,  that  the  order  and  the  office  copy  of  the 
report  might  be  produced  to  the  accountant-general  and 
the  r^gpstrar,  so  that  the  cheques  for  the  sums  allotted  to 
these  creditors  might  be  delivered  out  and  passed  through 
dM  requisite  forms.    The  answer  made  to  this  reqoett 
MB,  that  the  costs  of  the  pkuntifls,  as  between  solicitor 
tfid  client}  amounted  to  756/.  7s. ;  that  the  costA^  which 
had  been  paid  under  the  order  of  the  Oonrt^  being  taxed 
u  between  ptrty  and  party,  amounted  cmly  to  50S/.  8r* ; 
that  the  difference  of  253/.  4s.  were  extra  costs,  which 
Ampkktt  and  Hodges^  before  they  could  have  the  fond 
paid  over  to  them,  mu^t  discharge  in  proportion  tO'  the 
sum  each  was  to  receive ;  and  that  till  these  extra  coits 
were  paid,  he,  the  solicitor,  would  not  produce  the  order 
or  office  copy  of  the  report. 

The  creditors  then  applied  to  the  accountant-general 
to  giant  them  cheques  in  the  usual  form»  upon  their 
leaving  with  him  an  office  copy  of  the  order,  and  a  fresh 

oflBoe 
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1896.  office  copy  of  the  report.  He,  bovrever,  declined  to  da: 
so:.:and,  as  a  reason  for  his  refusal,  stated^  that,  in  sign-i 
ing.tfae  cheques,  he  had  already,  according  to  the  practiced 
of  his  office,  signed  his  initials  on  the  mai^gin  of  the' 
plaintifis'  office  copy. of  the  report  .opposite  to  the  sums, 
Imported  due,  and  to  sign  his  initials  on  a  fresh. office, 
copy  would  be  contrary  to  the  established  course  of  pro- 
ceeding, and.woufd  expose:him:to  the  error  of  deliverihg 
out  second  che^esibr  th^ same: sums,  if  ever^the: plains, 
tiffs'  office  copjr  should  be.  produced  ;*  that'the'^only 'case^ 
ia  which  the :  established  practice  of ^theioffid^was^^ver i 
deviated:from^!was,(Where  it  was^.clearly-shdwn;  that: .the: 
office. copyjwbich^i&dffoeenimatked  with^his  initials,^ had' 
beenactoallyjiosife;  >andj  that  he  .had  received  notice'  from> 
t^ePlainu£&1^UpitoDof  his. having  a  claim  on  the  fundt 
in. court:  fof:;extm;:costs,beyjond,  those. which  had?  been: 

paiu«.i'-i  '?:  t  c*  \    ^v-  \  I'T'*.    !   -v-.  J- \    .  r   .  :>  -    »r:'r 

t*i  >•■»         <     t  '  t.        ••  •• 

^  Upon  this,  Amphlett  and  the  administrator  of  Hodges. 

ptesented  a  petition,  setting  forth  these  circumstances,: 

and.  praying  that  the  solicitor  of  the  Plaintifis!  might  be 

directed  to-  produce  the  order  and  office  copy r  of  the 

report  in  the  office  of  the  accountant-general,^  and  that 

the  petitioners; might  have  the  use  of  such  order, and 

office-copy  to.  enable  them,  to  pass,  the  cheques  for  the 

8ums.due.to- them  through  the  different  offices. 

»        '  ■  .  •     -        ■       •'-•,.).. 

*  Mr.  £>z^^/,  in  support  of  the '  petition,  argued,  that 

the  petitioners,  haying  a  right  to  the  fund,  had  a  right 

to  the  use  of  those  documents,  without  the  production 

of  which  it  could  not  be  gotten  out  of  court;  that  the 

solicitor  of  the  Plaintifis  ought  to  seek  his  extra  costs 

,  (a)  As  Joseph  Hodges  was  a  of  the  petitioners,   which  pre- 

creditor  only  in  his  capacity  of  vented  the  Court  from  making 

executor  o(  Jomei  J^raziVr, there-'  any  order  in  favor  of  him  by 

iras  a  defect  in  the  title  of  one  name. 

•»  :*  from 


>  .  .ll     N^  ill  * 
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from  his 'own.  clients;  that  he  could  have  no  lien' on?  a  I89Gb 
fund  belonging  to  other  persons  for  any  costs  beyon^ 
those  which  he  had  already  been  allowed ;  and  that  the 
suit  had  been  most  mischievous  to  the  specialty  cre^ 
ditorsy  who,  by  reason  of  the  insufficiency  of  the  assets 
for  the  payment  of  their  debts,  had  not  only  contiibiUi^ 
to,  but  had  in .  truth  borne  the  whole  ^vpfn<y  of  the 
proQeedii^  aijid  ba^  peea  jtbe  sole  snfierers  by  all  the 
bliiiide»wlueh;the  Fhuntifls  had  committed. 


.  Mr.  Shadwell  and  Mr.  Koe,  on  the  other  hand,  con- 
tended, that,)  as  the  petil^one^  took  away  the  whcdia 
fruit  of  the.  suit,'  it  was;  unrfasjonable  Uiat  they  should 
throw  the  extra-  costs,*  beyond*  those  which  -were^owed 
as  between  par^.  and  party,  upon  .the.  Pli^iiMJffi,.  wiio 
were  to  reo^ve.  nothmg;,  that  the  .sojiqiljorhadi  ;for;the 
balance,  due  to  him,  a  lien,  upon  all  the  papers,  and 
among  the  rest,  upon  this  order  and  office  copy  ot  the 
report,  which  would  prevent  his  own  clients  from  calling 
on  him^Uvprpduce  them  without  providing.for.  the  pay- 
ment of  the  extra  costs  due  to  him;-  that  creditors  who 
had  proved  under  the  decree,  could  iiot,  in,  this  respect, 
be  in  a  better  situation  than  the  creditors  who  had  con- 
ducted the  suit;  and  that  no  creditor  was  entid^/to 
payment'Ofhis;debt,-,till  he  had  contributed  to  the  ex« 
pences  of  the  suit,; that  is,  to  the  expences  properlj; 
incurred  in  the  conduct  of  it,-  and  not  merely  .to  such 
costs  as  are  allowei^  between  party  and  party. 

•  '    ,  ■  

r ,  The  Master  of  the  Rolls,  (a)  jr^n^  g^ 

'  The  solicitors  for  the  plainti£&  took  an  office  copy  of 
the  order  for  the  payment  of  the  creditors,  *and  of  the 
report  founded  on  that  order.  The  course  of  practice, 
with  respect  to  the  mode  in  which  creditors  obtain  pay- 
ment of  the  sums  reported  due  to  them,  I  find  to  be  the 

*  •      ...  '  , 

,   r,  (a)  Lord  0\ffMl. 

fol- 
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1696*       fbllowing :  —  The  order  and  the  office  copy  of  the  repint 
l^J^"'       ai^  presented  to  the  accountant-general ;  he  examines 
^  the  report  to  see  who  are  the  creditors  to  whom  the 

Master  has  found  debts  to  be  due^  and  what  sums  he 
hlis  reported  to  be  owing  to  each.  He  then  dt^ws 
cheques  for  the  several  sums,  and  writes  his  initials  on 
the  margin  of  the  report  opposite  to  the  sums,  to  indi- 
cate that  such  cheques  have  been  drawn*  Afterwards^ 
the  cheque,  together  with  the  order  and  the  office  copy 
of  the  report,  are  carried  to  the  registrar,  who,  seeing  by 
die  hiitials  of  the  accountant-general  that  cheques  have 
been  drawn  for  such  and  such  sums,  compares  the 
dibqne  which  is  presented  to  him  with  the  order  and 
ttpofttf  in  order  to  ascertain  whether  it  is  drawn  for  the 
Correct  amount :  he  then  countersigns  the  cheque,  and 
ptxts  his  initials  on  the  margin  of  the  report  Unless  the 
cheque  is  thus  countersigned,  payment  of  it  cannot  be 
bbtained. 


The  suit  was  instituted  by  simple  contract  creditors 
dn  behalf  of  themselves  and  all  other  creditors  of  Samuel 
SrazieTf  ii^ho  should  contribute  to  the  expences  of  the 
suit  The  language  of  decrees  in  suits  of  this  kind  is : 
''That  such  creditors,  not  parties,  as  shall  come  in 
befbre  th^  master  to  prove  their  debts,  are,  before 
&k^j  shall  be  admitted  creditors,  to  contribute  to  die 
PIftindfl&  their  proportion  of  the  expences  of  the  suit, 
to  be  setded  by  the  master.''  But  I  do  not  believe  that 
there  is  any  instance  of  such  contribution  being  actuidly 
required :  each  creditor  pays  the  expences  incident  to 
the  proof  of  his  own  debt,  and  he  usually  pays  nothing 
more. 


/  '^'.r 


In  this  case,  the  costs  of  the  Plaintiffs  and  Defendants 
have  been  taxed  and  paid  out  of  the  fund  destined  for 
these  two  specialty  creditors,  who,  as  events  have  turned 

out, 
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«i|t,  bave^  in  point  of  &ct;»  borne  the  whole  taxed  costs  X9M* 
of  the  suit ;  for  those  costs  have  been  taken  out  of  the 
money  in  court,  which  now  proves  insufficient  to  pay 
the  spedalQr  debts  due  to  the  peUtioners,  and  has  been 
directed  to  b^  apportioned  between  them.  They  wish 
to  have  it  paid  over  to  them,  and  for  that  purpose  they 
have  applied  to  the  solicitor  of  the  Piaintiflb  for  the 
production  of  the  order  and  the  office  copy  of  the  re- 
port which  have  been  taken  by  hinii  and  formed  part 
of  the  costs  for  which  he  has  been  paid.  The  petition 
is  inaccurate  in  supposing  that  it  is  necessary  again  to 
produce  the  order  and  report  be&re  the  accountant- 
general  ;  but  that  they  should  be  produced  to  the  re- 
gistrar. 18  essential ;  for  it  is  only  by  die  production  of 
the  order  and  the  office  copy  of  the  report,  that  the 
r^istrar  can  ascertain,  whether  any  cheque  has  been 
already  issued  for  the  amount  of  the  debt.  If  he  finds 
his  own  initials  on  the  margin  of  the  report,  as  well  as 
those  of  the  accountant-general,  he  knows  that  he  has 
already  countersigned  a  cheque  for  the  sums;  if  his 
initials  are  not  there,  he  knows  that  no  cheque  for  the 
particular  sum  has  been  issued  as  yet.  For  that  reason 
the  production  of  the  office  copy  of  the  report  is  never 
dispensed  with,  except  upon  clear  evidence  that  it  has 
been  destroyed  or  lost 

The  solicitor  of  the  Plaintifi  refuses  to  produce  th^ 
order  and  the  office  copy  of  the  report,  because,  although 
he  has  received  out  of  the  fund  the  costs  allowed  by  the 
course  of  the  Court,  he  has  a  further  demand  for  extra 
costs,  in  respect  of  which  he  has  a  lien  on  the  papers  in 
bis  hands ;  and  he  insists  that  he  has  a  right  to  demand 
from  the  petitioners  the  whole  of  tEose  extra  costs,  before 
they  can  call  upon  him  to  allow  them  the  us^  of  th^. 
order  and  office  copy  in  question,  or  of  any  other  of  the 
documents  to  which  his  Hen  extends. 

The 
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•1M&  '  The  solicitor  has  been  allowed  for  this  order 'and  thi^ 
office  oqiy  in  the  costs  which  he  has  receired;  and 
the$e  costs  have  been  discharged,  in  fact,  by  the  two 
specialty  creditors.  My  opinion  is,  that,  whaterer  lied 
lie  may  have  against  his  own  clients  the  plaintiffi,  he  is 
IWind  to  produce  these  papers  for  the  benefit  of  the 
pietitioners ;  and-  that  they  are  entitled  to  an  order  that 
be  dinU  produce  them  to  the  registrar,  upon  bring  paid 
liis  fees  of  attendance,  so  that  they  may  ba  eotbled  to 
6btain  payment  of  the  fimd.  (a)  .  ^> 

tj  .  .'     i 

'    1W<lrder  made  on  the  petition  was  as  fidlowi:       - 1 

.  **  ISwJjatdJaip  dodk  order,  that  Mr.  ConingAf  Nor^ 
h»yj  the  sofieitor  tot  t&e  Plaintiffit,  or  Messrs.  Fladg9Ue^ 
Ymmg^  and  Jackson^  his  agents,  do  produce  the  order 
bearing  date  the  17th  day  of  February  iS25,  and  the 
office  copy  of  the  Master's  report  bearing  date  the  Ist 
itsf  dl  Jt^mt\^25i  and  leave  the  same  with  the 
aecoontant  general  of  this  court ;  and  do  also  produce 
the  same  be6re  one  of  the  deputy  registers  of  this  couf^ 
in  okder  diat  a  draft  from  the  accountant  general  of  this 
eoart^  for  payment  of  the  sum  of  54*2/.  Ss.  Gd.^  reported 
due  to  the  said  petitioner,  Richard  Ampklettf  and  also 
a  draft  for  payment  of  the  sum  of  392/.  2s*  to  the  legal 

(a)   la  Shortley  v.  Sel6y{l)j  Plaintiff  calls  for  contribution,  to 

^l^h  was  a  creditor's  suit,  the  be  settled  by  the  Master,  before 

nilflptfir  for  the  Plaintiff  refused  a  creditor  is  admitted  under  the 

^r^ttfsod  at  the  accountant  ge-  decree,  he  waives  all  claim  to 

nml'if  office  with  the  report,  to  such  contribution,  and  that  it  is 

miMi  the  eredSton  to  receive  the  duty  of  the  Plaintiff's  solid- 

whar*  wfM  ^dne^to  them*  unless  tor  to  attend    the    accountant 

4^^X^^P*^y:^*^4^*'P^^4^r*  general  with  the  report,  upon 

tiofvof  (the  expences  of  the  suit,  the  application  of  every  creditor, 

including  the  extra  costs.    But  for  the  usual  fee  of  6#.  Sd 
Ane^ r\-C.'hehl,'  that,  unless  the 

(0  S Mad.  447. 

personal 
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personal  representatives  of  James  Brazier j  deceasedf  m&jr  1S26. 
be  made  out,  and  signed  by  the  said  accountant  general, 
and  countersigned  by  the  said  deputy  roister.  And  it 
is  ordered,  that  the  petitioners'  do  pay  to  the  said  Mr. 
Qmingsiy  Norbwy^  or  to  the  said  Messrs*  Fladgate^ 
Yotmg^  and  Jackson^  the  fees  that  are  usually  paid  for 
producing  orders  and  reports  upon  such  occasions."  .  i 


;;  From   this  order;  the  Plaintiffi  add  their  solicitor       Jidy^. 
appealed;  and,  a  motion  being  made  before  the  Lord 
Chancellor ,  to.  stay^  proceedings  under  the  order  ofthe 
Master  of  the  Rolls,  it  was  agreed  that  the  argument 
of  the  motion  should  be  considered .  as  the  hearing  of 

the  appeal. 

■  '^  ■  ,  ■  *  < 

Mr.  ShadweU  and  Mr.  Koe^  for.  the  appellants,  in- 
sisted, that  it  was  contrary  to  every  principle,  that  cre- 
ditors, who  took  the  benefit  of  the  decree,  and  by  means 
of  it  possessed  themselves  of  the  whole  fund,  should 
not  bear  the  costs  properly  incurred  in  the  conduct  of 
the  suit  There  might  no  doubt  be .  some  extra  costs, 
with  which  it  would  be  unreasonable  to  charge  a  third 
party,  though  the  Plaintiffs  might  be  justly  answerable 
for  them  to  their  solicitor ;  but  the  question  was,  not 
whether  the  bond  creditors  were  to  bear  the  whole  of 
the  extra  costs  with  which  the  solicitor  would,  have  a 
right  to  charge  the  Plaintiffs,  but  whether  they  ought 

not  to  bear  such  extra  costs  as  were  properly  incurred. 

•    •         ■  »    ■ 
.  -      .  ■        #  ■     ■  •  •  . 

-    "Ut*  Knight  contra,   ■    '  •  ' 

The  suit  and  the  decree  were  no  favor  to  bond  ere* 
ditors,  who  could  have  satisfied. their  demands  at  l«ir» 
without  needing  to  apply  to  a  court  of  equity ;  nor  wag  it 
from  choice  that  these  bond  creditgts  cfUBie-ia  iinder  the 

decree; 
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IflStf.  dborae ;  but  the  C!ourt  having  taken  posaetpion  of  tii4 
aasetSy  they  had  no  other  coarse  open  to  them,  Therf 
have  suffered  sufficiently  by  having  borne  all  die  taxed 
costs  of  a  suit  which  has  been  most  pernicious  to  tfaeoiy 
and  could  scarcely,  in  any  events  have  been  ibr  their 
boi^t.  The  demand  of  the  Plaintifi  and  their  soIt> 
citor  is,  in  truth,  a  demand  against  the  assets  which 
have  been  administered.  If  the  estate  had  been  solvent, 
the  Plaintifis  would  not  have  been  entitled  to  receite 
from  it  more  than  taxed  costs.  Are  they  to  throw  a 
heavier  burthen  upon  the  fund,  because  it  happens  to  bo 
insuiBcient  for  the  payment  evai  of  ispecial^  debts  ? 

Mr*  Shadwett  in  reply. 

It  was  impossible  for  the  simple  contract  creditors  to 
know  what  the  state  of  the  assets  was ;  and  it  was  only 
by  the  institution  of  a  suit  that  they  could  secure  a  due 
administration  of  them.  If  persons  who  file  such  bills 
are  to  be  exposed  to  the  hazard  of  bearing  personally  a 
great  part  of  the  costs  of  those  proceedings  by  which 
the  assets  are  collected  and  administered,  the  conse- 
quence will  be,  that  simple  contract  creditors,  unless 
they  choose  to  remain  at  the  mercy  of  personal  repre- 
sentatives, will  be  compelled  to  harass  executors  and 
administrators  by  innumerable  actions  at  law. 

The  Lord  Chancellor. 

As  the  fund  brought  into  court  in  a  creditor's  suit  is, 
in  part  at  least,  the  fund  of  all  the  creditors,  and  as  the 
taxed  costs  are  paid,  before  it  is  distributed  among 
those  who  are  entitled  to  it;  the  Plaintiffi  and  their 
solicitors  receive  in  effect  the  contribution  to  which  the 
form  of  the  suit  and  of  the  decree  gives  them  a  right, 
without  going  through  a  formal  process  for  that  pur- 
pose.  But  I  do  not  know  of  any  instance^  where  Pldn- 

tiff 
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tiff  creditors  have  been  allowed  more  than  taxed  costs;  182G. 
and  the  very  circumstance,  that  applications  for  more  l^  "^  ^ 
than  taxed  costs  have  not  been  made,  shows  strongly  «. 

what  the  habit  of  the  court  is.  The  present  case  no  w^^ibs. 
doubt  presses  with  some  hardship  upon  the  Plain- 
tiffi ;  butf  I  confess,  I  do  not  see  how  I  csia  alter  the 
order  of  the  Master  of  the  Rolls,  to  the  prejudice  of  the 
bond  creditors.  These  simple  contract  creditors  have^ 
hy  filing  a' bill,  compelled  the  specialty  creditors  to 
come  in  under  the  decree ;  and  the  whole  costs  of  the 
suit  have  been  thrown  on  a  fund,  out  of  which  the  spe- 
Gtalty  creditors  could  have  satisfied  their  demands  with- 
out the  aid  of  a  court  of  equity. 


The  Lord  Chancellor  stated,  that,  after  a  careful       M^^* 
consideration  of  the  petition,  he  saw  no  reason  to  alter 
the  order  of  the  Master  of  the  Rolls. 

However,  at  the  request  of  the  counsel  for  the  Plain* 
tifis,  he  suspended  his  final  decision,  in  order  to  give 
them  an  optx>rtuni^  of  inquiring,  whether  any  autho- 
rity could  be  found  for  the  claim  which  they  had  set  up. 

Mr.  Koe  8tate|],  that  he  could  find  no  instance,  in       Jtd$f  7. 
which  PlainUff  creditors  had  been  allowed  any  costs 
bqrond  the  costs  taxed  as  between  party  and  par^. 

Aocoidinglyy  the  petition  of  appeal  was  dismissed. 


O 
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1826. 


Rolls.  FIELD  v.  SOWLE. 


Commisrion.     TJPON  the  motion  of  the  Defendant  Sarah  Sawle  to 

speed.  dismiss    the   bill    for   want    of   prosecution,    the 

It  is  of         Vice  Chancellor,  on  the  17th  of  March.  1825,  ordered 
cours'j  tn&t 
a  Faintiff,        that  the  Plaintiff  should  speed  his  cause.     As  no  further 

oerera^tor^^  proceedings  had  been  taken  in  the  suit,  the  same  De- 
order  to  fendant  moved,  on  the  13th  of  June^  that  the  bill  might 
came  should  ^^and  dismissed  as  against  her;  and,  the  Plaintiff's 
have  an  order  counsel  having  undertaken  to  speed  the  cause  peremp-' 
sion  to  ex-        torily,  the  usual  order  was  then  n)ade :    "  That   the 

amine  wit-        Plaintiff  do  ao  to  commission  this  vacation,  give  rule  to 

nesses  with  '  o 

liberty  to  ex-    pass  publication  in  the  next  term,  and   set  down  the 

^term  tim"'^  course  for. hearing  in  Hilary  term,  or  in  default  thereof 

that  the  Plaintiff's  bill  do. stand  dismissed  out  of  this 

Court,  with  costs,  &c.,  as  against  the  Defendant  Sarah 

Sowle,  without  further  motion." 

On  the  14<th  of  Jtme^  the  Plaintiff  obtained,  as  of 
course,  by  petition  at  the  Rolls,  an  order  ^^  that  the 
Plaintiff  be  at  liberty  to  sue  out  a  subpoena  to  rejoin,  re- 
turnable immediately,  and  that  service  U/ereof  on  the  De- 
fendant's clerk  in  court  be  deemed  good  service  on  the 
Defendants,  and  that  the  Plaintiff  l^ave  a  commission 
for  the  examination  of  his  witnesses,  returnable  without 
delay;  and  that.  tl)e  Defendant's  clerk  in  court  do,  in 
four  days  next  after  notice  hereof,  join  and  strike  com- 
missioners' names  with  the  Plaintiff's  clerk  in  court, 
and  in  default  thereof,  that  the  Plaintiff  have  sucK  com- 
mission  directed  to  his  own  commissioner,  with  liberty 
to  execute  the  same  in  term-time." 


Mr. 
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Mr.  Wakefield  moved,  on  behalf  of  Sarah  SorMe^  that 
the  order  of  the  14lh  of  June  might  be  discharged,  with 
costs,  for  irregularity. 

The  Plaintiff,   Mr.  Wakefield  argued,  by  taking  an 
order  for  a  commission  to  examine  witnesses,  with  liberty 
to  execute  the  same  in  term-time,  had  failed  to  comply 
with  the  terms  imposed  on  him  by  the  order  of  the  10th 
of  June.     The  latter  order  was  not  an  act  emanating 
from  the  mere  authority  of  the  Court;  it  was  an  order 
made  in  pursuance  of  the  Plaintiff's  express  undertak- 
ing to  comply  with  all  the  conditions  specified  in  it  — 
an  undertaking  into  which  the  Plaintiff  entered,  as  the 
.    sole  means  left  him  of  preventing  his  bill  from  being 
that  moment  dismissed  with  costs.     To  keep  his  suit  in 
/  ooort,  tfaerefore,  it  was  necessary  that  he  should  have 
complied  with  those  conditions  most  strictly  and  literally. 
One  of  the  conditions  was,  that  he  should  go  to  commis- 
sion in  the  next  vacation.     Now  that  commission  would 
necessarily  be  returned  in  Michaelmas  term ;  and  by  the 
general  and  long  established  practice  of  the  court,   a 
commission  cannot  be  executed  in  term-time,    unless 
leave  to  do  so  be  obtained.     Therefore,  as  the  order  of 
the  10th  of  June  did  not  give  any  such  leave,  the  Plain- 
tiff was  boiind  to  go  to  commission,  and  to  execute  the 
commission  in  the  vacation  ;  and,  consequently,  by  ob- 
taining an  order,  which  authorises  him  to  execute  the 
commission  during  the  following  term,  he  has  violated 
one  of  the  conditions  to  which  the  Court,  upon  his 
own  undertaking,  tied  him  down. 

The  difference   made  by  the  introduction  into  the 

order  of  the  words  "with  liberty  to  execute  the  same 

in  lenn-xime"  is  not  immaterial  to  a  Defendant.    Where 

tl)e  Plaintiff  is  obliged  to  exiecute  the  commission  in  th^ 

•  G  2  vacation, 
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yacation,  a  considerable  interval  must  elapse  between 
the  close  of  the  period  during  which  he  may  examine 
witnesses  and  the  passing  of  publication ;  for  he  cannot 
examine  after  the  last  day  of  vacation,  and  the  rule  for 
passing  publication  will  not  expire  till  the  end  or  near 
the  end  of  the  following  term.  Thus  the  Defendant 
has  the  benefit  of  an  interval,  during  which  he  may 
enter  into  such  evidence,  or  adopt  such  measures,  as  he 
may  think  expedient ;  while,  at  the  same  time,  his  ad-* 
yersary  is  precluded  from  supporting  his  case  by  further 
depositions.  But  this  interval  ceases  to  exist,  if  the 
commission  may  be  executed  in  term-time ;  and,  in  that 
ease,  ^e  Defendant  loses  what  may  be  an  important 
advantage* 


The  common  form  of  the  order  for  a  commission 
does  not  contain  the  words  *^  with  liberty  to  execute  the 
same  in  term-time ;''  and  it  is  only  at  the  special  request 
of  the  party  drawing  up  the  order,  that  they  are  ever  in- 
trodaced.  In  ordinary  cases,  no  doubt,  the  insertion  of 
them  upon  the  request  of  the  party  is  regarded  as  a 
matter  of  course:  but  though  such  an  indulgence  is 
ffhown  to  suitors  generally,  it  does  not  follow,  that  it 
will  be  extended,  as  a  matter  of  right,  to  a  plaintiff,  who 
has  so  availed  himself  of  every  art  of  delay  within  his 
power,  that  the  Court  has  at  lengdi  interfered  to  place 
him  under  strict  conditions.  The  whole  object  of  the 
peremptory  order  is,  to  bind  the  IHaintiff  to  do  certain 
things  within  a  certain  time,  in  default  of  which  his  suit 
is  dismissed.  One  of  the  restrictions  imposed  on  him 
is,  that  he  shall  go  to  commission  in  the  vacation; 
which  implies,  that  he  shall  not  examine  witnesses  after 
the  end  of  the  vacation.  How  then  can  he  be  said  to 
have  complied  with  the  order,  if  he  takes  out  a  com- 
mission which  he  may  execute  in  the  following  term  ? 


Mr. 
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*    Mr.  Tinney  against  the  motion.  i82d* 

Under  the  order  of  the  10th  of  June^  it  was  the  duty 

of  the  Plaintiff  to  go  to  commission  in  the  following 

vacation,  and  to  give  rule  to  pass  publication  before  the 

end  o( Michaelmas  term.     AH  this  he  has  done;  and  he 

has,  therefore,   complied  with   every  thing  which  the 

order  prescribes.     The  insertion  of  the  words  **  with 

liberty  to  execute   the  same   during  term-time"  is  in* 

tended  only  to  prevent  an  inconvenience  which  might 

otherwise  arise.     By  an  old  rule  of  the  Court,  a  party 

cannot  go  to  commission  during  the  term  without  the 

spedal  leave  of  the  Court;  and  he  cannot  even  pro* 

secute  in  term-time  a  commission  which  he  has  begun 

to  execute  in  the  preceding  vacation.     Gilbert  gives  the 

reason  of  the  rule:  ^^  No  commission,"  says  that  author, 

^  can  be  executed  in  term-time,  unless  by  leave  of  the 

Court,  or  consent  of  the  parties ;  for  the  commissioners 

being  generally  country  ^ttomies,  it  is  more  than  pro* 

bable  they  are  in  town  attending  the  term  on  their  other 

clients'  a£birs,  and,  consequently,  cannot  attend  upon 

m  execution  of  the  commission."  {a)     The  same  prin* 

ciple,  though  with  some  modification  in  its  operation, 

is  acknowledged   in    the   Court  of  Exchequer.     ^^  It 

i»j"  says  Fender  (i),    "  the  established  practice  of  the 

Court  that  no  comnrission  can  be  executed  in  term* 

time  without  leave  of  the  Court;  but  where  the  exe* 

cation  of  a  commission  is  begun,  before  the  term  com* 

inences  in  which  it  is  returnable,  the  commissioners 

nay  continue  to  examine  witnesses  under  it  till  the 

second  return  of  the  term,  which  is  the  usual  return  of 

a  commission  to  examine.    But  if  the  commission  which 

issues  in  the  vacation  should,  for  want  of  time  to  exe- 


(«)  GUberfs  Forum  Romamtm,        (6)  Fowler's  Exchequer  Prtus 
Pp'  155, 136.  Uce,  vol.  ii.  p.  61.  2d  edit, 
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182Q.  cute  it,  be  made  returnable  the  last  day  of  the  followinj^ 
term,  or  the  last  return  of  the  term,  an  order  must  be 
obtained  for  leave  to  examine  in  term  time;  and  this  is 
a  motion  of  course."  If  the  Plaintiff  had  taken  the 
order  for  the  commission  without  the  words  which  are 
the  ground  of  the  present  objection,  and  had  begun  to 
execute  the  commission  in  the  vacation,  he  might,  by  a 
motion  of  course,  have  obtained  leave  to  continue  to 
execute  it  during  the  ensuing  term :  so  that  the  whole 
of  the  alleged  irregularity  amounts  to  nothing  more  than 
this,  —  that  the  Plaintiff  has  obtained,  as  of  course,  an 
order  consisting  of  various  parts,  all  of  which  may  with 
perfect  regularity  be  included  in  one  order,  and  to  all 
of  which  he  was  entitled.  No  delay  could  possibly  be 
occasioned ;  for  he  remained  bound  to  give  rule  to  pass 
publication  within  the  prescribed  time:  and,  if  he  had 
so  availed  himself  of  the  liberty  to  execute  the  commis* 
sion  in  term-time,  as  not  to  have  given  that  rule,  the 
condition  of  his  undertaking  would,  undoubtedly,  have 
been  violated,  and  his  bill  must  have  stood  dismissed. 
Indeed,  the  form  of  the  order,  instead  of  affording 
means  of  or  pretexts  for  delay,  enabled  him  to  proceed 
with  more  dispatch  than  he  otherwise  would :  for  it  put 
it  in  his  power  to  have  instantly  sued  out  a  commission 
in  Triniti^  term,  instead  of  waiting  for  the  vacation. 

The  Master  of  the  Rolis. 

Such  is  the  opinion  of  one  of  the  most  experienced 
registrars  of  the  Court.  He  conceives,  that  the  order, 
drawn  up  in  this  form,  would  have  authorized  the  Plain* 
tiff  to  have  executed  the  commission  in  Trinity  term. 

Mr.  Wakefield^  in  reply. 

This  order  would  not  have  authorized  the  Plaintiff  to 

have   sued  out  a   commission  in   Trinity  term.     The 

^  theory 
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theory  of  the  practice  is,  that  in  general  no  commission 
'  is.  to  be  executed  in  term-time, '  because  the  country 
solicitors,  who  are  the  class  of  persons  usually  entrusted 
with  the  execution  of  commissions,  are  supposed  to  be 
then  occupied  in  attending  the  Court  upon  the  affairs  of 
their  clients.  When,  however,  the  execution  of  a  com- 
mission has  been  begun,  but  not  finished,  during  the  vaca- 
tion^ leave  will  be  given  to  proceed,  during  the  term,  with 
that  which  had  been  properly  commenced  at  the  fit  season 
for  such  business.  But  the  words  giving  that  permission, 
will  not  enable  a  party  to  sue  out  a  commission  in  the  then 
current  term.  He  is  still  required  "  to  go  to  commis- 
sion in  the  vacation."  The  insertion,  therefore,  of  the 
objectionable  words  in  the  Plaintiff's  order  could  not 
have  enabled  him  to  proceed  with  increased  dispatch, 
even  if  dispatch,  and  not  delay,  had  been  his  object. 


18^6. 


Field 

V. 

Sowle'. 


The  determination  of  that  point,  however,  is  not 
lessential  to  the  decision  of  the  question  before  the 
Court  The  argument  for  the  Plaintiff*  assumes,  Uiat.it 
was  of  course  for  him  to  prolong  the  time  of  executing  the 
commission  beyond  the  period  fixed  by  the  peremptory 
prder,  provided  he  did  not  thereby  delay  the  giving  rule 
to  pass  publication.  Now,  it  is  undoubtedly  of  coursQ 
for  parties,  not  bound  down  by  terms,  to  obtain  that  in- 
dulgence :  but  is  it,  therefore,  of  course,  that  like  favour 
should  be  shown  to  one  upon  whom  special  conditions 
have  been  imposed  ?  The  Plaintiff  was  ordered  peremp- 
torily "  to  go  to  commission  in  the  vacation :"  these  words, 
without  any  addition,  and  taken  in  connection  with  the 
effect  of  the  general  rule  of  practice,  would  have  bound 
him  to  execute  the  commission  during  the  vacation ; 
and,  therefore,  he  could  not  be  entitled,  as  of  course,  to 
an  order  giving  him  liberty  to  execute  the  commission 
in  the  following  term. 


G  4 
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18?6«  ^         The  Master  qf  the  Rolls. 

By  the  order  which  the  Defendant  seeks  to  discharge^ 
the  Plaintiff  was  bound  to  go  to  commission  in  the 
vacation :  and  the  sole  effect  of  the  words,  which  create 
the  alleged  irregularity,  was,  to  enable  him  to  go  on, 
during  Michaelmas  term,  with  the  execution  of  the  com- 
mission. In  &ct,  he  did  not  go  to  commission  at  all ; 
and,  in  Michaelmas  term,  he  gave  the  usual  rules  for 
passing  publication :  so  that  no  delay  has  taken  place. 

The  order  of  the  14th  of  June  could  not  have  been 
Used  for  the  purposes  of  delay :  for  if  he  had  so  exe- 
cuted the  comihission  as  not  to  have  passed  publication 
in  Midkaelmas  term,  the  conditions  of  the  peremptory 
order. would  have  been  broken. 

There  is  no  printed  authority  upon  the  point:  but 
the  registrars  are  of  opinion,  that  this  order  is  not  irre- 
gular, and  that  it  does  not  give  the  Plaintiff  longer  time 
than  he  was  entitled  to  have  under  his  peremptory 
undertaking. 

Under  these  circumstances,  I  must  refuse  to  discharge 
the  order. 

The  motion  was  refused  with  405.  costs. 
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HORNBY  V.  HUNTER.  Roiw. 

YlYasetdenient  made  in  17689  preyions  to  the  mar-  In  a  suit 
riage  of  John  Hunter  and  Ann  Dickj  John  Hunter  fe^dants  who 

corenanted  with  certain  trustees,  and  with  his  intend^  were  the  per- 

•r     ^       •  An  1  ^      ^^^  repre- 

wite^  to  givcj  grant,  and  for  ever  renounce  to  her,  for  lentatives 

her  separate  use,  the  sum  of  100,00a  rupees,  which,  {>^!?o^ates- 

1.  •  i_     7i     t  /.  tatnx,  who 

together  with   all  the  profits,    interest,   and   produce  died  during 

tfifwof,  were  to  be  at  her  sole  disposal,  and  subject  to  ofheThlSj.*"'* 

be  bequeathed  by  her  last  will.     In  a  subsequent  part  ^^^^9  praying 

of  the  instrument,  he  agreed  to  ^settle  a  further  sum  of  her  separate 

60,000  rupees,  the  whole  of  which  was  to  be  received  ^^*  *P^  " 

by  her  at  his  decease,  in  case  she  should  survive  him ;  that  certain 

and  one  half  of  it,  if  she  died  in  his  life-time,  was  to  Tl''^/'^* 

,  '  which  stood, 

be  at  her  disposal  by  will  or  writing.     The  marriage  and  always 
was  solemnized ;  and,  in  1784,  Mrs.  Hunter  made  a  will,  her  nLm^'  ^" 
which  commenced  with  the  following  recital :  "  Whereas  constituted 
I  am  seised,  or  possessed  of,  or  well  entitled  to,  a  house  estate  el- 
and difers  warehouses  and  buildings  thereto  belonging,  fJ^^IJfV**®  j 
sitnate  and  being  at  Bombay  in  the  East  Indies  of  the  his  executors, 

esdroated  value  of  3000/. ;  also  to  the  sum  of  6000/.,  se-  ^"™f  ^}^^^ 

'  .  '         penod  of 

cored  to  me  by  the  bond  o(  James  King  ;  also  to  1000/.,  years^  had 

secured  to  me  by  the  bond  of  Edward  Bott ;  also  to  a^^i^ed 

one  oth^  bond  for  1000/.;   also,   to  divers  sums  of  these  sums  to 

money  which  I  have  at  different  times  laid  out  and  in-  ^^-^  ^hem  as 

vested  in  the  purchase  of  bank  stock  and  3  per  cent,  con-  ^n«»  part  of 

,  ,  ,       ,  her  separate 

solidated  bank  annuities,  which  are  now  standing  in  my  property;  and 

name  in  the  books  of  the  governor  and  company  of  the  gij**^"*  ._ 

bank  of  England ;  also,  to  two  navy  bills  which  cost  me  dence  was  ad- 

duced  by  the 
PUiotiil^  which  was  not  met  by  any  evidence  on  the  other  side :  yet  the  Court 
tfbsed  to  make  the  declaration  at  the  original  hearing,  and  only  referred  it  to  the 
Kttter  to  take  the  account  generally,  with  special  inquiries  founded  upon  the 
eridence. 

Where  an  inquiry  as  to  debts  has  been  directed  before  decree,  and  the  Master 
^  reported  that  there  are  no  debts,  the  decree  at  the  original  hearing  must  nerer^ 
Mess  direct  an  account  of  debts. 

1454/.; 
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14-54/.;  and  to  other  sums  arising  from  cash  and  grow- 
ing interest;  the  whole  of  which  my  said  estate  I 
estimate  at  the  value  of  28,000/.  or  thereabouts;  which 
worldly  estate,  and  all  other  the  estate  and  property 
whatsoever  that  God  hath  been  pleased  to  bless  me  with, 
I  do,  by  this  my  last  will  and  testament,  pursuant  to 
and  according  to  the  powers  and  authorities  to  me  re- 
served and  given  in  and  by  an  indenture  of  settlement 
made  on  my  marriage,  &c.,  bearing  date  on  or  about 
the  9th  day  c/i  December  1763,  and  by  virtue  of  the  said 
indenture,  and  of  all  other  powers  and  authorities  what- 
soever ta  me  reserved  or  given  in  anywise  howsoever, 
direct,  appoint,  give,  and  dispose  thereof  in  manner 
following."  She  then,  after  bequeathing  some  legacies, 
gave  the  residue  of  her  property  to  her  husband  for  life,, 
and  after  his  death,  upon  certain  trusts  for  the  benefit 
of  her  grand- children  and  their  issue ;  and  she  appointed 
her  husband,  along  with  Thomas  Hunter  (then  Thomas^ 
Hdmes\  and  John  Hornby^  her  executors. 


Her  husband  had  assisted  her  in  preparing  the  will ; 
and  in  the  original  draft  of  it  there  were. many  alter* 
ations  in  his  hand-writing. 

Ann  Hunter  died  in  1786.  Her  husband  proved  her 
will,  and  received  the  interest  and  annual  proceeds  of 
her  property  till  his  death  in  1802.  Thomas  Hunter 
and  John  Hornby  then  proved  her  will.  These  gentle- 
men were  also  the  executors  of  John  Hunter^  and  the 
former  of  them  was  his  residuary  legatee. 


At  the  time  of  John  Huntet^s  death,  there  were,  and, 
ever  since,  had  been  standing  in  the  name  of  Mrs.  jinn 
Hunter  10,040/.  bank  stock,  which  had  been  increased 
by  a  bonus  to  12,500/.;  upwards  of  2500  navy  5  per 
cents. ;  upwards  of  1000/.  5  per  cent,  loyalty  loan;  and 
^000/.  consolidated  3  per  cents.     There  stood  also  in  die 

name 
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flame  oi  John  Huntei'  20,000/.  consolidated  3  per  cents., 
which  had  always  been  regarded  as  belonging  to  Mrs. 
Hunter's  estate. 

Thomas  Hunter^  who,  after  Jolin  Htmter\  death,  took 
the  chief  share  in  the  management  of  the  property,  con- 
tinued, for  more  than  twenty  years,  to  treat  these  sums 
as  part  of  Mrs.  Hunter's  estate ;  so  describing  them  in 
ibrmal  accounts  rendered  by  him,  and  concurring  with 
John  Hornby  in  paying  the  dividends  to  the  persons 
entitled  under  her  testamentary  disposition.  At  length, 
in  1823,  he  refused  to  do  so  any  longer;  and,  in  his 
character  of  residuary  legatee  of  the  husband,  claimed 
to  be  beueficially  entitled  to  a  large  portion  of  the  stock. 

Under  these  circumstances,  some  of  the  pef  sons,  who 
took  interests  under  Mrs.  Hunter's  residuary  bequests, 
filed  their  bill,  praying  that  the  trusts  of  her  will  might 
be  carried  into  execution,  that  the  specified  sums  of 
stock  might  be  declared  to  be  part  of  the  capital  of  her 
separate  property,  and  that  the  usual  accounts  of  her 
estate,  debts,  and  legacies  might  be  taken. 

Thomas  Hunter  insisted,  by  his  answer,  that  Mrs. 
Ann  Hunter's  separate  estate  had  been  blended  with 
her  husband's  property,  and  did  not  consist  of  the 
items  specified  in  the  bill ;  that,  at  the  time  of  her  death, 
she  was  entitled  to  her  separate  use  only  to  100,000 
rupees,  with  a  power  of  disposal  over  an  additional  sum 
of  30,000  rupees ;  that,  beyond  the  sum  sufficient  to  pay 
these  1 30,00P  rupees,  all  the  stock  standing  in  her  name, 
as  well  as  the  other  property  which  she  had  considered 
as  hers,  belonged  to  her  husband ;  that  John  Hunter  had 
^n  expressed  his  dissatisfaction  with  his  wife's  will,  and 
declared  it  to  be  a  nullity;  that /he  had  proved  it,  and 
tint  the  Defendant  had  afterwards  concurred  in  .proving 
'%  oaXy  in  order  that  they  might  be  entitled  to  receive 

the 
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the  dividends ;  nnd  that,  in  permitting  the  dividends  to 
be  distributed  for  a  series  of  years,  according  to  the  di- 
rections of  that  will,  he,  the  Defendant,  had  been  actuated 
by  a  consideration  of  the  circumstances  of  the  persons 
interested,  and  by  a  wish  to  promote  family  harmony. 

It  was  proved  by  very  voluminous  evidence,  that  the 
property  in  question  had,  up  to  1823,  been  uniformly 
acknowledged,  both  by  John  Hornby  and  Thomas 
Hunter^  to  be  Mrs.  Ann  Hunter's  separate  estate^  and 
dealt  with  as  such. 

Upon  a  reference  directed  before  the  hearing,  the 
Master  had  reported  that  there  were  no  unsatisfied 
debts  of  the  testatrix. 


Mr.Heald^  Mr.  Treslovej  Mt»  Sugden^  and  Mr,  Knight^ 
for  the  Plaintiff  John  Hornby^  and  other  parties  in  the 
same  interest,  insisted,  that,  upon  the  evidence,  they 
were  entitled  to  an  immediate  declaration,  that  the 
sums  specified  in  the  bill,  or  at  least  those  which  had 
all  along  stood  in  the  name  of  Ann  Hunter^  were  part 
of  her  separate  estate,  and  that  the  accounts  ought 
to  be  taken  upon  the  footing  of  that  declaration.  It 
would  be  a  great  hardship  upon  the  Plaintiflfe,  to  be 
subjected  to  all  the  expence  and  delay  of  again  making 
out  in  the  Master's  ofiice  what  they  had  already  esta- 
blished beyond  all  doubt.  They  were  entitled  to  the 
declaration,  because  they  had  proved  their  case ;  and  it 
was  of  great  importance  to  them  to  have  it,  both  with  a 
view  to  the  simplification  of  the  accounts,  and  to  the 
saving  of  time  and  of  expence. 

Mr.  Home^  Mr.  Shadwell,  and  Mr.  Barber,  for  Tho^ 
mas  Hunter. 

The  Plaintifis  are  entitled  to  an  account  of  Mfs. 

Hunter's 
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*  •  separate  property ;  but,  in  this  stage  of  the  causci 
itled  to  nothing  more.     What  are  the  parts 
U  separate  estate,  depends  on  the  settle- 
ode  in  which  she  or  her  executors  may 
in  property,  cannot  confer  on  it  a  cha- 
::  not  derive  under  the  terms  of  the  deed. 
become  her  separate  property  by  stand- 
..line.     The  acts  of  Joh7i  HurUer  and  Tko^ 
/,  after  her  death,  cannot  cause  that  to  pass 
[iLiitly  by  her  will,  which  did  not  pass  by  it  in 
.  xi.     Even  regarding  the  acts  of  these  gentlemen  as 
evidence,  that  they  at  the  time  believed  the  sums  speci- 
fied  to  belong  to  Mrs.  Hunter's  separate  estate,  yet 
that  evidence  is  not  in  its  nature  conclusive ;   the  acts 
may  be  explained  away,  or  they  may  be  rebutted  by 
proo&  of  a  contrary  nature.     The  Defendant  has  not 
gone  into  evidence,   because  to  have  done  so,  would 
have  been  premature,  and  would  have  occasioned  un- 
necessary  expence.     He  could  not  have  had  a  declar- 
ation that  the  sums  in  question  were  not  a  part  of  her 
separate  estate;   he  must  have  submitted  to  account 
generally;    the    taking    of   that  account   would   have 
opened  the  whole  question ;  and  it  is,  therefore,  in  taking 
the  account,  and  not  till  then,  that  each  party  should 
adduce  his  evidence,  with  respect  to  the  items  of  which 
this  lady's  s^arate  property  is  alleged  to  have  consisted. 


1826. 


Hornby 

HUNTER« 


The  Master  cfike  Rolls. 

The  Plaintiffs,  who  are  persons  claiming  under  a 
disposition  made  by  Mrs.  Hunter^  pray  against  Thomas 
Hunter^  who  is  one  of  that  lady's  personal  represent- 
atives, not  only  a  general  account  of  the  effects  and 
proper^  which  were  setded  to  her  separate  use,  but  an 
immediate  declaration,  that  certain  sums  of  stock  which 
stand,  and  have  long  stood  in  her  name,  and  another 
sam  of  stock  standing  in  her  husband's  name,  constitute 

part 
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part  of  her  separate  estate,  and  are  subject  to  the  trusts 
expressed  in  her  will.  On  the  part  of  the  Defendant, 
Thomas  Hunter^  it  is  not  denied  that  the  Plaintiffs  are 
entitled  to  the  general  account  sought  by  the  bill ;  but 
he  insists,  that  the  Court  ought  not,  in  this  stage  of  the 
cause,  to  make  the  declaration  which  is  prayed.  The 
bill,  he  says,  is  in  its  form  a  bill  for  an  account  against 
an  executor ;  the  usual  mode  of  obtaining  that  relief  is 
by  a  decree  that  the  account  shall  be  taken  in  the 
Master's  office;  it  is  contrary  to  all  practice  for  the 
Court  itself  to  take  any  part  of  the  account  in  the  first 
instance ;  and  to  make  the  declaration,  would  be  to  take 
in  effect  one  part  of  the  account  here,  and  to  refer  the  rest 
to  the  Master.  He  adds  further,  that,  relying  on  the 
means  of  defence  afforded  him  by  the  usual  course  of 
procedure,  he  has  noC  entered  into  evidence  as  to  the 
matters  to  be  comprehended  in  the  proposed  declaration, 
because  he  conceived  that  the  proper  stage  of  the  ca^ise 
tbr  adducing  his  proofs  as  to  all  or  any  part  of  the  items 
of  the  account  was,  when  that  account  should  come  to 
be  taken  before  the  Master. 


The  only  question  then  at  present  is,  whether  there 
is  sufficient  in  this  case  to  induce  me  to  deviate  from 
that  which  is  admitted  to  be  the  usual  practice  of  the 
Court,  and  to  make  now  a  declaration  as  to  certain 
parts  of  Mrs.  Hunter^s  separate  estate. 


The  Plaintiffs  have  failed  to  produce  any  instance,  in 
whicb  the  Court,  on  a  bill  of  this  sort,  has  in  the  first 
instance  made  a  declaration  such  as  is  now  prayed; 
tliough  cases  must  frequently  have  occurred,  where 
there  could  be  no  doubt  that  certain  funds  belonged  to 
a  testator  or  an  intestate,  and  with  respect  to  which, 
therefore,  the  Court,  upon  the  principle  now  contended 
for,  ought  to  have  decided  in  the  first  instance  that  such 

and 
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god  suck  property  did  belong  to  this  or  that  estate,  and 
to  have  made  a  declaration  pro  tanto^  leaving  it, to  the 
Master  to  take  the  rest  of  the  account  However  con- 
venient it  might  be  to  adopt  that  mode  of  proceeding, 
(and  I  am  far  from  saying,  that,  in  many  instances,  it 
might  not  be  convenient),  yet  until  it  shall  be  established 
by  the  highest  authority,  I  must  look  to  the  usual  course 
of  practice :  and,  looking  to  that  course,  I  cannot  make 
the  precedent  sought  by  the  Plaintiffs. 


dS 


1826* 


Hornby 
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HUKT£R. 


The  present  case  has  this  peculiarity,  that  Thomas 
Hunter  is  the  representative  of  two  estates;  of  Mrs^ 
Hunter's  estate,  and  of  her  husband's  estate.  Of  that 
circumstance  the  Court  has  notice  both  from  the  pro- 
ceedings in  thb  suit,  and  from  another  cause  which 
has  been  ordered  to  be  brought  on  to  be  heard  imraedi-, 
ately  after  it  (a) 

With  respect  to  the  evidence  to  be  collected  from  the 
acts  of  John  Hunter ^  it  is  to  be  remarked,  that,  under 
his  wife's  will,  he  had  a  life  interest  in  the  property  in. 
question,  and  that  he  was  entitled  absolutely  to  all  of  it 
that  was  not  included  in  her  settled  estate.     Inasmuch, 
therefore,  as  he  combined  the  character  of  tenant  for. 
life  of  her  separate  estate  with  that  of  actual  owner  of 
what  was  not  her  separate  fund,  so  much  stress,  cannot 
be  laid  on  the  fact  of  his  having  received  the  dividends  > 
of  the  sums  in  question  during  his  life,  and  of  his  having 
suffered  the  greater  part  of  them  to  remain  in  her  name,: 
as  if  those  two  characters  had  not  been  united  in  him. 

As  to  the  acts  of  Thomas  Hunter^  it  is  true,  that,  in 
his  character  of  personal  representative  not  only  of  Mrs. 
Hunter  but  of  Mr.  Hunter^  he  has  for  twenty  years 
iccoanted  for  the  dividends  of  the  funds,  which  the  bill 


(fl)  Sec  Law  v.  Hunier,  infra. 
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1 826.       daims  as  that  lady's  separate  property,  to  the  persons 
\r^^  ^'     entitled  under  her  testamentary  disposition ;  and  this,  it 
V,  has  been  urged,  is  a  sort  of  estoppel  on  his  part,  which 

Hunter,  ^jjj  exclude  him  from  being  now  heard  in  a  court  of  jus- 
tice to  say,  that  the  fiinds  belong  to  the  estate  of  another 
person,  whose  residuary  legatee  and  executor  he  himself  is. 
But  then  it  is  answered  on  the  part  of  the  Defendant,  that, 
whatever  might  be  the  effect  of  his  conduct  on  the  mind  of 
the  Court,  if  he  alone  were  concerned,  he  cannot,  by  his 
acts,  estop  those,  who,  claiming  under  the  will  of  John 
Huntevj  have  an  interest  which  entitles  them  to  say, 
that,  let  the  proceedings  of  the  executors  have  been 
what  they  may,  the  funds  now  claimed  as  part  of  Mrs. 
Hunters  estate  do,  in  truth,  belong  to  their  testator's 
assets.  And  though  it  may  be  alleged,  that  the  legatees 
of  John  Hunter  have  little  interest  in  the  question, 
because,  even  if  the  personalty  should  be  insufficient  for 
the  payment  of  their  demands,  his  debts  and  legacies 
are  charged  upon  his  real  estate  also,  with  respect  to  the 
sufficiency  of  which  to  answer  every  claim,  not  the 
flilightest  doubt  exists ;  yet  the  legatees  are  not  bound  to 
go  at  once  against  that  real  estate,  but  have  a  right  to 
see  whether  the  personal  property  does  not  affi>rd  an 
adequate  fund. 

The  whole  question  in  the  cause  is,  what  is  the  amount 
of  Mrs.  Hunter's  personal  estate.  I  have  considered 
the  subject  carefully,  and  have  been  anxious  to  discover 
any  precedents  that  could  guide  me :  and  it  appears  io 
me,  that  the  course,  followed  during  so  long  a  series  of 
years  as  to  constitute  the  established  practice  of  the 
Court,  has  been,  that  the  account  is  to  be  taken  in  the 
first  instance  before  the  Master.  As  to  the  observ- 
ations which  have  been  made  on  the  hardship  of  being 
compelled  to  go  into  the  Master's  office  to  proaecttte 
inquiries  of  this  kind,  I  have  reason  to  believe  that 
the  complaints  on  that  subject  have  been  exag- 
gerated 
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gerated  far  beyond  the  truth:  but  even  if  there  were 
delay  and  expence  in  the  Master's  office,  it  is  not  for 
aoy  Judge  to  say,  that  such  matters  shall  not  be  ex- . 
amined  in  that  mode  which  the  constitution  of  the  Court 
has  prescribed.  At  the  same  time,  I  am  not  prepared  . 
to  go  the  kngth  of  saying,  that  it  might  not  be  a  wise 
rule,  that  the  Court  itself  should  in  many  cases  de- 
termine, in  the  first  instance,  whether  a  particular  fund 
does  or  does  not  constitute  part  of  a  certain  estate. 

Looking  at  the  nature  of  this  case  and  at  the  evi- 
dence, my  opinion  is,  that  I  cannot  make  a  declaration 
to  the  effect  now  prayed,  but  that  I  must  order  a  refer- 
ence to  the  Master  to  take  the  usual  accounts,  with 
special  directions  for  him  to  inquire  what  constituted 
Mrs.  Hunter's  separate  estate  at  the  time  of  her  death, 
of  what  particulars  it  consisted  at  her  husband's  death, 
and  whether  there  were  any  acts  of  the  husband  amount- 
ing to  acquiescence  on  his  part  with  respect  to  the  se- 
parate estate* 
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In  the  progress  of  this  cause,  a  reference  has  been  ob- 
tamed,  to  inquire  whether  there  are  any  debts  of  the  tes- 
tator; and  the  Master  has  reported  that  there  are  no 
unsatisfied  debts.  The  decree,  however,  must  still  direct 
the  usual  account  of  debts^  The  decree  operates  in 
some  respects  as  a  judgment,  by  which  the  creditor,  if 
he  does  not  come  in  before  the  Master  makes  his  report, 
is  precluded  from  all  benefit  under  it,  unless  he  can,  by 
making  out  a  special  case,  induce  the  Court  to  grant  him 
special  relief.  But  an  inquiry  like  that  already  directed 
ia  this  cause,  and  the  report  made  in  pursuance  of  it, 
do  not  preclude  any  creditor.  In  this  stage  of  the 
proceedings,  any  creditor  has  still  a  right  to  come  in, 
and,  without  making  any  special  case,  to  have  the  benefit 
of  the  decree. 

H  The 
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The  decree  was  as  follows : 

**  His  Lordship  doth  order  and  decree,  that  it  be 
referred  to  J.  S,f  the  Master,  to  whom  the  caus^  ^t' 
Law  y.  Hunter  stands  referred,  to  take  an  account  of 
the  separate  estate  of  Ann,  the  testatrix,  in  the  plead- 
ings of  this  cause  named,  come  to  the  bands  of  di6 
Defendants,  Thomas  Hunter  and  John  Honiby^  or  of 
John  Hunter^  in  the  bill  named,  her  executors,  or 
either  of  them,  or  to  the  hands  of  any  other  persoii 
or  persons,  by  their  or  either  of  their  order,  or  for 
their  or  either  of  their  use ;  in  the  doing  whereof  the 
said  Master  is  to  inquire  and  state  to  the  Court,  whe- 
ther the  house  and  premises  at  Bombay^  ih  the  sdd  tes- 
tatrix's will  and  in  the  pleadings  mentioned,  constituted 
part  of  such  separate  estate;  and  the  said  Master  is  to  di^ 
tinguish  what  was  the  amount  of  such  separate  estnte  at 
the  time  the  said  testatrix  made  her  will,  and  what  waft 
the  amount  thereof  at_the  time  of  her  death :  and  it  id 
ordered,  that  the  said  Master  do  inquire  and  state, 
whether  the  said  testatrix  by  her  will  disposed  of  any 
and  what  property,  not  being  part  of  her  separate  estate: 
and  in  case  the  said  Master  shaU  find  that  she  did,  dien 
it  is  ordered,  that  he  inquire  and  state  to  the  Courts 
whether  the  said  John  Hunter^  her  husband,  in  any  atiti 
what  manner  acquiesced  in  or  assented  to  the  disposition 
made  by  the  said  will  of  such  property,  or  of  any  and 
what  part  or  parts  thereof:  and  in  case  the  said  Master' 
finds  that  the  said  John  Hunter  did  so  acquiesce  or 
assent,  then  it  is  ordered,  that  the  said  Master  do 
take  an  account  of  the  property  as  to  which  he  so  W> ' 
quiesced  or  assented,  come  to  the  hands  of  the  said 
Defendants,  Thomas  Hunter  and  John  Hornby ^  or  of  tbe 
said  John  Hunter^  or  eil!her  of  them,  or  to  the  hands  of 
any  other  person  or  persons,  by  their  or  either  of  their 
order,  or  for  their  or  either  of  their  use:  and  it  is 
ordered,  that  what,  on  taking  of  the  said  aceoonta  re» 

spectively, 


*.  •^ 


spectiveljr,  shall  appear  to  have  come  to  the  hands  of  1SI%* 
the  said  Defendants,  Thomas  Hunter  and  John  Homh/j 
be  answered  by  them  personally  i  and  it  is  ordered, 
that  what,  on  taking  of  the  said  accounts  respectively, 
shall  appear  to  have  come  to  the  hands  of  the  said 
Mn  tiunier  in  his  lifetime,  be  answered  by  the  sai<l 
Defendants,  Thomas  Himier  and  John  t^omby^  his  exe- 
caters^  bat  of  hfs  assets ;  and  in  case  they  shall  not 
admit  assteis  of  the  said  ^ohn  t^unter  come  to  them 
somcient  fei*  the  purposes  aforesaid,  then  they  are  to  come 
to  an  account  before  the  said  Master,  for  the  personal . 
estate  of  the  said  JoJin  ttunier  come  to  their  liands,  bf 
to  Cbe  huofh  of  any  other  person  or  persons,  by  their 

order,  or.  Ifbr  their  or  either  of  their 
4ihd  ft  li  ordered,  that  the  said  Master  do  inquire 
aild  a(ale  to  the  Court,  whethei"  any  of  the  d^bts 
aikl  legtaEetf  bf  the  said  testatrk,  Ann  Huhter^  stilt 
raoulhi  UApilidf:  aftd  it  Is  briefed,  that  the  s^d 
Mtetef  io  &tso  inquire  and  state  to  the  Court,  whe- 
ther the  (iiiided  property  iii  the  said  testatrix's,  Ann 
Hmt^B  will,  mentioned  or  standing  in  her  name  at 
her  death,  or  any  part  thereof,  wa^  in  any  and  what 
inaiiner  increased  in  amburit,  between  the  death  of  the 
siid  testatrix  and  the  death  of  the  said  John  Hunter^ 
atid  Also  between  Chat  time  and  the  time  of  filing  the 
hill  In  this  cause,  distinguishing  such  parts  of  the  said 
fitilded  property  as  did,  from  such  as  did  not,  form  part 
of  the  siiid  testaitrix^s  separate  estate ;  and  foV  the  better 
tddng'bTthe  said  accounts,  aiid  discovery  of  the  matters 
aferediid,  the  parties  are  to  be  examined,  &c. ;  and  the 
Master  is;  at  the  request  of  eith^  parly,  to  stiaite  any 
Mpc^  circumstances  to  the  Coiirt,  with  his  opinion 
tB^i^db,  sis  he  shiiU  think  fit«" 
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Jafi.94.95.Sl. 

In  a  niit  for 
an  account 
against  an  ex- 
ecutor,  who 
admits  that  he 
has  received 
assets,  evi* 
dence  tending 
to  chaise  him 
with  particu- 
lar sums  as 
items  of  the 
account,  and 
to  show  that 
he  has  receiv- 
ed more  than 
his  answer  ad- 
mits, cannot 
be  used  at  the 
original  hear- 
ing, nor  en« 
tmdasread. 
^  Under  what 
circumstances, 
and  in  what 
stage  of  the 
cause,  inqui- 
ries will  be 
directed  con- 
cerning ba- 
lances from 
time  to  time 
retained  in 
the  hands  of 
an  accounting 
party. 


LAW  V.  HUNTER. 

JOHN  HUNTER  by  his  last  will,  dated  in  1802,^ 
after  bequeathiog  to  his  executors  Thomas  Hunter 
and  John  Horvby  several  sums  of  15,000/.,  directed 
them  to  invest  those  sums  in  the  purchase  of  3  per  cent, 
consolidated  bank  annuities,  and  to  stand  possessed  of 
the  portions  of  stock  so  bought  upon  trust  &r  the  several 
legatees,  to  whom  they  were  respectively  ^ven. 

The  bill,  filed  by  a  person  who  had  a  life-interest  in 
one  of  these  legacies,  charged,  that  Thomas  Hunter^  who 
had  principally  acted  as  executor,  and  was  also  the  sole 
residuary  legatee,  had  possessed  himself  of  assets  of  the 
testator  to  a  very  large  amount;  that,  towards  answering 
the  several  legacies  of  15,000/.,  he  had  employed  the 
monies  which  came  into  his  hands  in  the  purchase  of 
3  per  cent,  bank  annuities,  at  a  price  considerably  below 
60 ;  that,  concealing  the  fact  of  such  investments  having 
been  made,  he  had  all  along  paid  to  the  Plaintiff  and 
the  other  legatees  interest  only  at  the  rate  of  5  per  cent, 
on  their  respective  sums  of  15,000/.;  and  that  the  stock 
bought  by  him  ought  to  be  considered  as  appropriated 
to  the  satisfaction  of  the  several  legacies.  It  prayed, 
besides  the  usual  accounts  of  the  testator*s  estate,  that 
an  account  might  be  taken  of  the  stock  in  which  anj 
part  of  the  assets  had  been  invested ;  that  so  much  of 
the  stopk  as  had  been  purchased  with  15,000/.  toward^ 
answering  the  legacy  bequeathed  to  the  Plaintiff  for  life, 
might  be  appropriated  and  set  apart ;  and  that  Thomas 
Hunter  might  pay  to  her  the  difference  between  the 
interest  which  she  had  received,  and  the  actual  dividends 
on  that  amount  of  stock. 

Thomas 
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Thomas  Hunter  admitted,  in  his  answer,  that  he  had        1826. 
received  personal  estate  of  the  testator  to  the  amount  of 
from  35,000/.  to  45,000/. 

The  Plaintiff  had  gone  into  very  voluminous  evidence 
to  show  how  much  of  the  personal  estate  of  the  testator 
had  come  into  Thomas  Hunter's  hands,  in  order  to  con- 
tradict his  answer  on  that  point,  by  proving  that  he 
had  received  assets  of  John  Hunter  to  an  amount  far 
exceeding  ^S^OOO/.  It  being  proposed  to  enter  this 
evidence  as  read,  an  objection  was  taken  by 

Mr.  Home  and  Mr.  Barber  for  the  Defendant  Thomas 
Hunter. 

It  b  contraiy  to  the  constitution  of  the  Court,  that,  in 
this  stage  of  the  proceedings,  evidence  should  be  gone 
into,  with  a  view —  not  to  prove  that  the  Defendant  ought 
to  account  (for  to  that  he  submits),  — but  to  charge  him 
with  various  sums  as  items  of  the  account.  Such  evi- 
dence is  superfluous  for  the  purpose  of  the  decree;  it 
can  be  of  use  only  in  going  through  the  account :  and 
that  account  the  Court  cannot  itself  take  in  the  first 
instance,  but*  must  send  it  for  investigation  to  the 
Master. 

Mr.  Heald  and  Mr.  Treslove  for  the  Plaintiff. 

The  amount  of  the  personal  estate  being  in  issue,  evi^ 
denoe  mity  be  read  to  contradict  the  answer  on  that 
point.  Some  of  the  witnesses  are  very  old,  and  their 
testimony  is  likely  to  be  lost  to  the  Plaintiff,  unless  she 
is  enabled  to  use  their  depositions  hereafter  by  having 
them  now  entered  as  read.  Besides,  the  Plaintiff  is,  or 
at  least  may  claim  to  be,  entitled  to  an  inquiry  oon- 
ceriiing  what  balances  were  from  time  to  time  in  the 
hands  of  the  executor,  and  what  were  the  then  prices 
of  stock ;  this  evidence  tends  to  show^  that  there  w6re 

H  S  balances 
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1826.  balances  in  his  hands,  and  ou^ht  thereforQ  to  be  xv^f 
'jl^  ^  laying  th^  foundation  fpr  a  special  directiop  iq  the 
decree. 


HUHTUU 


Tie  MASTJP9L  of  th^  Rojx^.  Th^  Wtt  b^i?^  for  an 
§C9o.unt9  9p4  the  D^<^n<Jant  having  admitted  tbati  vp  to 
a  certQip  extent,  he  has  receive^  assets ;  tbci  pi^intilT 
tfsndeir^  Qvi^^QQ^  tQ  shpw  tb^t  he  has  received  n>ot^f  Tq 
f[Q  into  $uch  evid^nc^  would  be  to  take  tb^  fK^CQ^nt  in 
painty  which  the  Coqrt  qmnpt  do;:  for  tbi^ Master's pi&^ 
is  the  proper  forum  for  ti^kiqg  the  account.  Thw  W- 
dence,  therefore,  cannot  be  entered. 


Mr«  Heald  and  Mr/  Treshoe  then  demanded  special 
inquiries  concerning  the  balances  from  time  to  time  re- 
tained b;  Thomas  Hunter^  and  the  prices  of  stocks  at 
the  corresponding  dates.  Wherever,  they  said,  a  tes- 
tator directs  money  to  be  invested  in  a  particular 
manner,  and  an  executor  appears  not  to  have  complied 
with  that  direction,  the  Court  will  give,  at  the  original 
hearing,  an  inc^uiry  concerning  that  default,  in  order 
that  it  may  ascertain  whether  he  is  chargeable^  and  to 
Ivbat  extent  Braam  v.  Southouse  {a)j  Piety  v.  Stace(Vig 
Pocock  V.  Reddington  (c),  Raphael  v.  Boehm.  {d)  Here, 
John  Hunter  expressly  ordered  the  several  sums  of 
15,000/.  to  be  invested  in  the  three  per  cents.  Thomas 
Mmter  by  hi^  ancwer  aaysi  that  he  has  not  nade  those 
inveslmenlfl^  and  that  he  had  not  assets  suffimeoi  to 
enable  liui\  to  do  so.  There  Must,  therefare,  be  an 
inquiry^  to  asaertahi  what  tha  truth  is  upon  that  part  of 
^oase* 

(f)^j}m..(?,ai07.  cjw   are  fq)l?c^  aad  4011* 

(W  \  Vfh  W>. ,  IP Wt^d   upon    ^y    Sir   7%fl|i|f 

(cj  5  Ve9.  796.  Plumer  in    Tehht  v.  Cttrj>enier, 

(kf)  11  IPW.94.  1  MMd.290. 

Tim.  fvindliaL  c^itt  of  ihii 

Mr. 
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Mr.  Sugden  and  Mr.  Knight  for  Defendants,  in  the        182$. 
the  same  interest  on  this  question  with  the  PlaintiflBs. 

The  only  effect  of  such  a  direction  as  is  now  sought, 
will  be,  to  cause  the  Master  to  set  forth  the  accounts  in 
a  more  precise  and  complete  form  than  he  would  other- 
wise do^  and  so  as  to  show  the  state  of  the  Defendant's 
account  from  time  to  time,  instead  of  leaving  the  parties 
to  compare,  each  for  himself,  the  different  parts  of  the 
report  and  of  the  schedules  annexed  to  it,  and,  from  the 
result  of  that  comparison,  to  obtain  special  relief  at  the 
hearing  on  further  directions.  Supposing  that  the 
Court  now  pronounces  merely  a  simple  decree  to  ac- 
coanty  you  may,  at  the  bearing,  on  further  directions, 
show,  from  an  examination  of  the  report,  what  the  state 
of  the  account  has  been  at  any  given  time,  and  obtain 
a  decree  accordingly.  Is  it  not  better  for  all  parties, 
that  the  same  end  should  be  reached  in  a  more  brief,  a 
more  simple,  and  a  more  accurate  form  ? 

Mr*  Home  and  Mr.  Barber  coutr^ 

Whenever  such  special  inquiries  have  been  granted, 
it  has  always  been,  dther  on  further  directions  in  con- 
sequence of  a  case  appearing  on  the  Master's  report,  or 
wbera  a  fimndatioii  for  them  was  laid  in  the  allegations 
of  the  bill,  and  the  admissions  of  the  answer.  If  this 
hill  bad  charged  the  executor  with  retaining  balances  in 
Us  kaodsp  and  omitting  to  lay  them  out  in  the  manner 
{HECseribed  by  the  testator,  and  if  the  answer  had  ad« 
Aittad  the  allegations,  the  proposed  inquiries  might 
have  been  asked;  but  so  far  is  the  Plaintiff  from  stating 
sodi  a  case  in  the  record,  that  she  asserts,  on  the  con* 
trary,  that  the  Defendant  invested  the  assets  in  purchases 
tf  stodc,  wJiich,  be  concealed  from  the  legatees. 

H  4  The 
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1826.  The  Master  of  the  Rolls.. 

The  question  here  is,  whether,  under  the  circum- 
stances of  the  case,  the  Court  ought,  in  this  stage  of  the 
suit,  to  direct  a  special  inquiry  with  respect  to  the 
amount  of  balances  from  time  to  time  in  the  hands  of 
the  Defendant  Thomas  Hunter j  and  witli  respect  to  the 
prices  of  stocks  at  the  times  when  any  such  balances 
were  in  his  hands.  For  this  purpose  it  is  important  to 
look  at  the  frame  of  the  pleadings.  The  bill  is  filed  by 
one  of  the  legatees  under  John  Hunter's  will,  against  his 
executors  and  other  parties,  not  only  asking  the  usual 
accounts,  but  alleging  that  there  has  been  a  specific 
appropriation  of  certain  stock,  purchased  when  the 
three  per  cents,  were  under  60,  in  satisfaction  of  the 
legacy  given  to  the  Plaintiff,  and  praying  an  account 
of  the  stock  so  purchased,  and  that  a  sufiicient  portion 
of  it  may  be  set  apart  to  answer  her  demands.  The 
decree,  which  she  now  asks,  is  for  the  usual  accounts, 
together  with  inquiries  concerning  the  balances  from 
time  to  time  in  Thomas  Hunter's  hands,  and  concerning 
the  prices  of  stocks  at  those  different  dates.  The  exe- 
cutors, she  says,  were  bound  by  the  will  to  invest  the 
legacies,  within  a  Reasonable  time  after  the  death  of  the 
testator,  in  the  purchase  of  three  per  cent  annuities ;  it 
appears  from  the  answer  of  the  Defendant,  Thoma$ 
Hunter  J  that  he  received  assets  to  a  large  amount;  if  he 
did  not  lay  out  the  balances  of  those  assets  from  dme  to 
time  in  the  purchase  of  stock,  he  was  guilty  of  a  breach 
of  duty  which  would  render  him  liable  to  be  charged 
with  interest  on  the  balances,  or  with  the  differences  b&* 
tween  the  then  and  the  present  prices  of  stock ;  there- 
fore, there  ought  to  be  in  the  first  instance  an  inquiry 
upon  this  point.  Such  a  direction,  it  was  added^  had 
frequently  been  given  in  the  decree  at  the  original  hear- 
ing; and  reference  was  made  to  various  cases,  and  par- 
ticularly 
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ticularly  to   the  cases  of  Raphael  v.  Boehm{a),  and        1826* 
Pocock  V.  Meddingion  (J),  as  authorities  for  what  was         r^^ 
asked. 


The  general  current  of  authorities  (more  especially 
those  referred  to  in  Tehbs  v.  Carpenter)  shows,  that  it  is 
only  on  further  directions  that  such  inquiries  are  usually 
granted;   and  whenever  thby  have  been  given  at  an 
earh'er  stage  of  the  cause,  it  has  always  been  in  conse- 
queDce  of  a  special  case  made  by  the  FlaintifT,  or  of 
admissions  in  the  answer,  that  the  Defendant  had  kept 
balances  in  his  hands,  which  he  had  neglected  to  employ 
in  the  manner  which  his  duty  prescribed.    In  Raphael  v. 
Bothn^  a  testator  gave  express,  directions  that  his  pro- 
perty should  be  remitted  to  England  io  be  laid  out  in  the 
funds  for  the  benefit  of  his  children;  and  he  bequeathed 
to  Boeim^  whom  he  appointed  his  executor  here,  a  sum 
of  money  as  a  compensation  for  his  trouble*    A  bill  being 
filed  for  an  account,  Boehmy  by  his  answer,  stated  that 
he  was  a  partner  in  a  house  of  trade  in  England,  which 
had^  at  different  times,  large  sums  of  money  belonging 
to  the  testator  in  their  hands ;  that  large  sums  were 
ftom  time  to  time  transferred  by  that  house  of  trade  io 
the  Defendant  as  executor  under  the  will ;  and  that  he 
had  not  invested  any  part  of  those  sums  in  the  public 
funds.   Accordingly,  the  original  decree  directed  an  in- 
<piiya8  to  balances  from  time  to  time  in  Boehnfs  hands. 
In  Vocock  v.  Reddington,  the  bill  charged  the  executor  ex-* 
pi^ty  with  mis-application  of  the  fund  and  with  a  direct 
breach  of  trust,  in  using  for  his  own  benefit  the  property 
which  it  was  his  duty  to  have  placed  out  at  interest 
fef  the  advantage  of  the  infant  cestui  que  trust :  atid  he 
hj  his  answer  admitted  the  case  which  the  Plaintiffs  hadf 
stated.   These  charges  and  admissions  laSd  the  foundfationi 

(fl)  11  Vei,  94.  (6)  5  Ve$.  796. 

for 
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19^        for  the  speciiJ  inquiries  wbjch  were  direct^  by  i^ 
decr^  pronounced  at  the  prigiAal  hearing. 

Here  no  such  case  is  made  by  the  bill,  or  admitted! 
by  the  answer*  The  case  which  the  Plaintiff  statqs.  .is^ 
not  that  Thomas  Hunter  iipproperly  omitted  to  lay  oq( 
th^  money  in.  the  fiinds^  and,  therefore,  ought  to  be 
liable  for  the  difference  between  the  prices  of  the  shocks 
at  that  time,^  i^id  the  present  time,  or  that  h^  has  re- 
tained the  money  ip  his  hands,  and  made  an  undue  ad- 
vantage by  it^  so  th^t  he  should  be  charged  with  interest: 
on  the  contrary^  the  case  which  she  makes  is,  that  he, 
long  since  actually  invested  her  legacy  in  the  funds,  but 
thkt  he  concealed  the  fact  of  his  having  don^  so,  con- 
tinuing to  pay  her  interest  on  the  money  as  if  it  had  not 
been  laid  out,  and  that  he  ought  to  account  for  the  di& 
ference  between  the  amount  of  that  interest,  and  the 
amount  of  the  dividends  Qn  the  stock.  It  is  true  the 
Defendant  admits  that  he  has  received  part  of  the  te^" 
tator^s  personal  estate  j;  but  he  does  not  admit  that  he 
has  misapplied  an;  part  of  it ;;  there  is,  there&tre,  peither 
alle^tion  nor  admission^  to  entitle  the  PUintiff  to  th^ 
inquiries  f  he  seeks* 

It  wai  s^d^  that,  ypon  comparing  the  4^^iWl( 
schedules  to  the  report,  even  if  no  ^pecj^l  inqQiri<Cft 
were  prdered^  it  would  appear  what  balances  wei^.  i|t 
dififerent  times  in, the  Defendant's  hands;  and  it  way| 
argued,  that  it  would  be  ipuch  more  convenieqt  thet  th^. 
Master  shoi^ld,  by  stating  the  balances  in  the  first  Ui« 
stance,  do  in  form  that  which  he  does  in  substancej^ 
though  in  such  a  mode  as  comp^l^  the  parties  tp  ff(\ 
thrgugh  the  process  of  a  second  reference.  The  answer, 
to  that  is^  that,  in  directing  an  inquiry  concerninff 
balances,  we  seem  to  assume  that  an  executor  has  mis* 
conducted  himself;  that  the  Court  does  not  presume 

mis- 


CASES  IN  CHANCERY. 

nusconduct  in  an  e^cecutor ;  and  that,  for  t^at  reason,  }t 
does  not  give  3ucb  direcUons  in  the  first  instapce. 

Upon  tb^  whole,  looking  at  the  current  of  precedeuts, 
it  doea  not  appear  to  me,  that  any  case  is  made  by  the 
bill,  or  th^t  there  are  sufficient  admissions  in  the  an- 
swer, to  induce  me  to  direct  an  inquiry  in  this  stage  of 
the  cause. 
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The  costs  of  the  evidence,  which  had  not  been  entered 
as  read,  w^re  reserved,  along  with  the  other  costs. 


WALKER  V.  WOODWARD,  (a) 


Rolls. 
June  20. 


JOSEPH  WALKER  died  intestate  in  1809,  leaving  UponabUl 
a  widow  ^d  four  children,  and  property  consisting  cquJJ?  "^ 


en" 


prindpally  of  farming  stock,  and  of  a  copyhold  estate  of  {^^nce  entered 
about  20Q  acres,  held  on  a  lease  for  four  lives.     The  Defendant,  to 

widow  took  out  administration  to  him,  and  continued  in  P^J.^  ^^°^ 

of  ni8  du- 

tqe  possession  of  the  copyhold  lands,   and  of  all  his  charge,  cannot 

dfects.   In  June  1812  she  intermarried  with  Woodward,  J^"****^** 

wjiq^  in  the  settlement  executed  by  him  on  that  occasion,    ^  An  allega- 

OQvenaQted  that  he  would  every  year^  during  the  con-  answer  con- 
cerning a  fact 
^fkg  fipeciaBy  witbio  the  knowledge  of  the  Plaintiffs  does  not  entitle  the  Defend- 
fat  to  an  inqiiiry  on  that  point 

A  Defendant  navin^  stated  in  his  answer,  that,  by  carrying  on  busings  on  a  fiinn, 
^%fitb  stqeki  beMgu^  to  the  assets  of  an  intestatt^  he  htul  viade  profit,  but  that, 
as  be  had  npt  kept  any  accounts,  and  had  b&ended  the  transactions  of  the  farm  with 
Ml  oCber  concerns,  he  could  not  set  forth  the  amount  of  the  profits ;  it  was  ordered, 
iIm^  U»  idnqf  t1^  accoi^nt  against  him,  annual  seft«  should  ba  made,  and  interest 
wnjuted  at  S  per  cent,  i^kw  those  annual  rests. 

(a)  Thb  caae  is  inserted  here    reception  of  evidence,  with  Idnif 
fla  aecQuat  of  Itf  oonneiio^  as    v.  Hunter. 
la  the  doctrine  concerning  the 

tinuance 
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tinuance  of  his  occupation  of  the  farm,  pay  over  to  the 
trustees  the  rents  and  profits  of  two  thirds  of  the  estate 
and  stock,  to  be  laid  out  for  the  benefit  of  the  children. 
The  trustees  never  accepted  the  trust,  and  this  covenant 
was  never  performed ;  though  Woodward  remained  in 
the  enjoyment  of  the  &rm  and  stock  from  June  1812  to 
Michaelmas  1821, 


The  bill  was  filed  by  three  of  the  children  of  the  in- 
testate against  Woodward  and  his  wife.  It  prayed  that 
they  might  account  for  the  property  of  the  intestate  of 
which  they  had  possessed  themselves,  and  that  they 
might  be  charged,  either  with  two  thirds  of  the  profits 
which  had  been  made  by  the  occupation  of  the  farm 
and  the  use  of  the  stock,  or  with  two  thirds  of  an  occu- 
pation rent,  and  with  interest  at  5  per  cent,  on  two  thirds 
of  the  money  value  of  the  stock. 

Woodward^  by  his  answer,  admitted,  that  he  had 
carried  on  the  farming  business  from  Jtme  1812  to 
Michaelmas  1821,  on  the  copyhold,  and  with  ejects  be- 
longing to  the  estate  of  the  intestate,  and  that  he  had 
thereby  made  considerable  profits ;  but  he  said,  that  hk 
could  not  set  forth  an  account  of  the  profits  so  made, 
as  he  had  not  kept  any  books  or  accounts  relating  to 
the  business,  and  had  blended  the  transactions  of  the 
farm  with  his  other  concerns.  By  way  of  defence  he 
allied,  that  he  had  made  various  payments  in  respect 
of  the  intestate's  estate,  and  for  the  maintenance  and 
education  of  the  children;  and  that,  in  October  IBtU 
an  agreement  in  writing  had  been  entered  into  and 
signed  by  him  and  his  wife  and  by  three  of  the  chlldret!, 
who  were  then  adult,  and  had  been  subsequently  ac- 
ceded to  by  the  younger  child  afler  he  came  of  age^  by 
which  they  accepted  a  certain  sum  in  full  of  all  their  de- 
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mands  against  him.  Of  this  agreement  two  copies,  be 
stated,  were  made  and  signed,  one  of  which  was  given 
to  the  Defendant  himself,  but,  as  be  believed,  had  been 
subsequently  taken  from  his  bureau  by  the  Plaintiffs,  or 
their  mother.  No  evidence  was  given  that  the  supposed 
agreement  had  been  entered  into;  but  a  great  many 
witnesses  had  been  examined  by  Woodward^  to  prove 
particular  payments  alleged  to  have  been  made  by  him 
00  account  of  the  estate  of  Joseph  Walker^  or  of  the 
duldren. 


;09 
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Mr.Sugien  and  Mr.  BusseUj  for  the  Plaintiffs,  objected, 
that  this  evidence  could  not  be  read  or  entered  as  read ; 
and  they  relied  on  the  authority  of  LaxDv.  Hunter,  between 
which  and  the  present  case  there  was  only  this  differ- 
CDc^  that  there  the  evidence  was  given  by  the  Plaintifi^ 
agamst  a  Defendant  who  admitted  that  he  was  account- 
able, and  that  here  it  was  given  by  a  Defendant,  who 
inskted  that  he  was  not  accountable,  against  Plainti£fs 
who  called  for  an  account.     In  addition,  therefore,  to 
the  considerations  which  induced  the  Court  to  refuse,  in 
Law  v.  Hunter^  to  admit  such  evidence  in  this  stage  of 
tbe  cause,  there  was  also  the  glaring  inconsistency  of 
mlence  tendered  to  prove  items  of  an  account  by  a 
Defendant,  who  affirmed  upon  the  record,  that  the  Plain- 
tifi  had  in  fact  released  him  from  all  demands. 

Mr.  Tredooe,  for  the  Defendant,  insisted,  that  it  was 
the  dd  and  uniform  practice  of  the  Court,  to  permit  a 
Defendant  in  a  suit  for  an  account  to  go  into  such  evi- 
dence. If  he  were  not  at  liberty  to  prove  the  items  of 
his  discharge  till  he  went  into  the  Master's  office,  he 
inigfatlose  the  whole  of  his  evidence  by  the  death  of  his 
witnesses. 


The 
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WaluA  I  m^e  diligent  inquiry  into  the  sobject  before  I  de^ 

WDoifriridtk  ^^^^  -ZxRo  V.  HufUer  s  and  the  result  of  my  inquiry 
was,  that  I  did  not  find  any  instance  in  which  it  had^ 
been  held  that  such  evidence  as  was  tendered  there, 
and  is  .now  tendered  in  the  present  case,  could  be  re^ 
ceived  in  this  stage  of  the  proceedings.  Since  the  sKoonnt' 
cannot  be  taken  a|  the  hearing)  of  what  use  oaxi  it  be  to 
give  evidence  of  the  items  of  that  account,  when  tbo 
Court  cannot  calamine  whether  those  items  shotdd  or 
should  not  be  allowed.  The  oidy  (piestioB  at  dift  'ori- 
ginal hearing  is,  whether  the  Deiendant  is  an  accomtiaf^ 
party.  If  the  course  contoiided  for  by  the  Defendant 
be  according  to  the  practice  of  dbe  Court,  it  is  not  easy 
to  say  where  ihe^ consequences  will  stop;  for  every  suit 
&r  an  account  against  a  trustee  or  an  executor  will  be. 
loaded,  from  the  very  outset,  with  an  immense  mass  of 
evidence  relating  to  the  particulars  of  an  account,  into^ 
the  consideration  of  which  the  Judge  cannot  enter  at  the 
hearing. 

The  evidence  was  not  allowed  to  be  entered  as  read. 


It  was  then  contended,  that  Woodward  was  entitled  to 
an  inquiry,  whether  such  an  agreement  as  was  alleged 
in  his  answer  had  been  entered  into :  for  though  he  bad 
not  been  able  to  establish  by  evidence  the  fact  of  that 
agreement,  yet,  as  it  was  a  matter  necessarily  lying 
within  the  knowledge  of  the  Plaintiffs,  he  might,  by 
examining  them  in  the  Master's  office,  make  ii  out 
completely* 

The  Master  of  the  Rolls  decided,  that  the  bare  alle- 
gation in  the  answer  did  not  entitie  the  Defendant  to 

an 
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an  inqniry.    If  circumstances  compelled  him  to  trust  .18S6. 

for  evidence  of  the  alleged  feet  to  the  discovery  which  WalkbT 
he  might  obtain  from  the  FUintifil;,  his  proper  course         '  ^' 
would  have  been  to  have  filed  a  cross  bill. 


The  Plaintifi  having  elected  to  waive  tlie  account  of 
profits,  it  was  held,  that  they  were  entitled  to  charge 
the  Defendant,  Woodward^  with  an  occupation  rent  of 
dii  ferm,  and  with  interest  at  5  per  cent,  on  the  money 
^alue  of  the  stock. 

Then  the  only  question  was,  whether,  in  taking  that 
account  annual  rests  should  be  made,  and  interest  cal- 
culated at  5  per  cent,  upon  those  annual  rests. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
admissions  in  Woodmarts  answer  entitled  the  Plaintiffi 
to  aimiial  rests^  and  5  per  cent»  interest  upon  those 
rests. 
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1826. 


Rolls.  EMERY  V.  HILL. 


Atestetor 
tfirectedhis 


'T^HE  will  of  Peter  Hugetan  Van  Vryhouvetiy  bearing 

exMotonto  ^^^  ^^  ^^  ^^^  ^^  September  1789,  contained  the 

inyest  a  sum     foUowinfi:  bequest  : 
of  money  m  o       ^ 

5  percent. 

bwi*'  ^d  **  ^^  ^  8*^^^  *"^^  bequeath  to  my  executors  in  Eng' 

the  stock  to  land  20,000/.  sterling  in  trust,  to  invest  the  same  in  the 
of  a  charitable  capital  stock   of  3  per  cent,  reduced  annuities  at  the 

corporation      Bank  of  England^  which  said  stock  I  do  hereby  give  and 

in  ScotlmfuL  in,  ,,  ,•       ^       •       %    »         n 

order  that  the  bequeath  to  the  treasurer  for  the  time  being  ot  a  society 

^7*^®^  in  Scotland  for  propagating  Christian  knowledge,  to 
plied  to  the  Apply  the  Interest  or  dividends  thereof  from  time  to  time 
th?SiStv*  ^^  equal  portions,  to  and  for  the  uses  and  purposes  of 
The  Court  the  first  and  second  patent.  And  I  will  and  order,  that 
stock  to  b^  °^  P*^  of  the  said  legacy  be  at  any  time  laid  out  or  em- 
transferred  to  ployed  for  the  purpose  of  building,  or  in  repairs  or 
tion.^  ornaments,  but  that  the  same  be  wholly  and  solely  ap- 

plied for  the  charitable  and  pious  uses  and  purposes  of 
the  said  society.'' 

The  society  in  Scotland  for  propagating  Christian 
knowledge  was  incoi*porated  under  that  name  by  letters 
patent,  first  of  Queen  Anne^  and  afterwards  of  George 
the  Second. 


A  suit  having  been  instituted  for  the  administration 
of  the  testator's  assets,  the  Court,  by  the  decree  dated 
the  6th  of  March  1792,  ordered,  "  that  the  legacy 
should  be  paid  and  transferred  by  the  executors  for 
the  use  of  the  charity,  and  the  treasurer  of  the  charity 
was  to  declare  the  trusts  thereof  accordingly."  In  1795 
the  accountant-general  certified,  that  he  had  laid  out  the 
legacy  of  20,000/.  in  the  purchase  of  28,844/.  IBs.  ^d. 

Bank 


*  Hie  case  of  Minet  v.  Vulliamy^  as  it  appears  in  the 
Registrar's  Book,  was  as  follows. 

The  testator,  Joshua  Ame  **  the  yearly  income  of  190/. 
Droth  bequeathed,  upon  a  sterling  (part  o^  a  sum  of 
tSBtbgeacy.  which  happened,    2i5Z.  long  annuities)  ta  the 

I  chamber 
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Bank  3  per  cent,  annuities,  which  had  been  transferred        IBW.     " 

to  his  account,  and  accepted  by  him  in  trust  in  the 

c&use,  to  the  account  of  the  treasurer  of  the  Society  in 

Scailand  for  propagating  Christian  Knowledge.  The  di« 

vidends  of  that  stock  had  ever  since  been  paid  to  the 

treasurer  for  the  time  being  of  the  society. 

The  society  and  their  treasurer  now  petitioned,  that 
the  28,844/.  155.  4^^.  Bank  3  per  cent,  reduced  annuities 
might  be  transferred  to  the  society  or  their  treasurer 
fi>r  the  use  of  the  charity. 

Mr,  Shaduoell  for  the  petition. 

Wbere  money  is  bequeathed  for  charitable  purposes, 

which  are  to  be  executed  in  England^  the  Court  secures 

the  fund,  and  causes  the  charity  to  be  administered 

onder  its  own  direction.     But  where  the  charity  is  to 

be  established  out  of  England^  the  Court,  not  having 

any  jurisdiction  to  administer  the  fund,  pays  the  money 

to  the  persons  whom  the  testator  has  selected  as  the  in- 

stniments  of  his  benevolence.    This  was  done  by  Lord 

Hardwicke  in  The  Provost^  Baillies,  S^c,  of  Edinburgh  v. 

AiAery{a);   and  the  same  principle  was  followed  by 

Lord  Eldem  in  The  Attorney  General  v.  Lepine.  (J)     In 

Minet  V.  Vtdliamy*j  in  1819,  an  order  was  made  that  the 

funds 

(a)  Amb.  S36.  {b)  S  Swantt,  1 81. 
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funds^  which  were  the  subject  of  a  charitable  bequest 
should  be  transferred  to  certain  bankers,  representinj^ 
under  a  power  of  attorney,  the  president,  vice-president^ 

treasurer. 


chamber  of  the  charity  of 
Chaux  de  Fondsy  the  place 
of  his,  the  testator's  birth,  in 
the  community  of  the  VaUn- 
gin  in  Switzerland^  for  the 
maintenance  and  relief  of  the 
poor  of  the  said  community." 
By  a  decree,  made  in  the 
cause  on  the  5th  of  July 
1816,  it  was,  among  other 
things,  referred  to  the  mas- 
ter, to  inquire  and  state  ''what 
was  the  nature  of  the  charity 
in  the  testator's  will  called 
*  The  Chamber  of  the  Cha- 
rity of  Chaux  de  Fonds^*  in 
the  community  of  Valengin 
in  Switzerland,  and  who  were 
the  persons  entitled  to  re- 
ceive the  monies  bequeathed 
to  such  charity,"  with  li- 
berty to  state  special  circum- 
stances. 

By  his  report,  dated  the 
4th  of  June  1818,  the  Master 
found,  '^  That  a  state  of  facts 
had  been  laid  before  him  on 
behalf  of  the  Plaintiffs,  stat- 
ing that  the  nature  of  the 
said  chamber  of  the  charity 
of  the  Chaux  de  Fonds  was 
that  of  a  body  corporate,  re- 
gularly instituted  for  the  pur- 
pose of  collecting,  receiving, 
and  administering  charitable 


contributions  and  donations, 
and  distributing  the  same 
amongst  poor  and  distressed 
persons  at  the  said  Chaux  de 
Fonds,  to  relieve  their  neces^ 
sities,  and  for  their  permanent 
or  temporary  support,  as  the 
case  might  require  ;  that  the 
chamber  of  the  Chaux  de 
Fonds  was  represented  by 
one  president,  one  vice-pre- 
sident, one  cashier  or  trea» 
surer,  who  were  chosen  an* 
nually,  and  by  one  secretaiy, 
whose  office  was  during  his 
pleasure,  or  while  he  con« 
ducted  himself  consistently 
with  the  duties  of  his  office, 
and  two  assistants,  who  were 
chosen  for  life;  that  the 
said  president,  vice-president, 
treasurer,  secretary,  and  two 
assistants,  were  considered, 
known,  and  recognized  in  the 
principality  and  canton  of 
Neujchatel,  as  a  community 
or  body  lawfully  constituted, 
and  that  they  were  the  proper 
persons  to  receive  the  lega* 
cy.*'  The  state  of  facts,  as 
set  forth  in  the  report,  next 
went  on  to  designate  the  per* 
sons  who  filled  at  the  time 
those  different  offices  in  the 
chamber  of  the  charity.  The 

Master 
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treasurer)  and  secretary '  of  a  charity  in  Switzerland. 
The  hist  case  on  the  subject  was  that  of  Martin  v.  PaX'^ 
ton^  in  which,  the  Lord  Chancellor,   on   the   24th  of 

February 


1826. 


Master  then  found,   "  that 
the  nature  of  the  charity  in 
the  said  testator's  will  called 
<  The  Chamber  of  the  Cha- 
rity of.  Ckaux  de  Fonds^   in 
the  community  of  De  Valen- 
gin  in   Switzerland^  was   as 
mentioned  in  the  said  state 
of  facts,  and  that  the  presi- 
dentyipice-presidentycashier  or 
treasurer,  secretary,  and  two 
MMftants  o£,  the  said  charity 
for  the  time  being,  were  the 
persons  entitled  to    receive 
the  yearly  income  of  the  sum 
of  190(*  ayear,  long  annuities, 
bequeathed  to  the  said  cha- 
rity;   but    he  submitted  to 
the  Court,  that  the  stock  it- 
lelf,  producing  the  said  sum 
of  190/.  per  annum,  should 
remain  under  the  direction 
of  this  Court,  inasmuch  as  it 
qrpears^-  fVom  the  testator's 
will,  that  a  perpetual  fund 
should  be  established  for  the 
benefit  of  the  said  charity, 

m 

the  annual  interest  and  di- 
ridends  only  of  which  fund 
were  firom  time  to  time  to  be 
and  applied  for  the  re- 


lief of  the  poor  of  the  said 
community." 

A  petition  was  presented 
by  the  officers  of  the  cha^ 
rity,  and  by  Minet  and  Stride^ 
to  whom  they  had  executed 
a  power  of  attorney,  pray- 
ing that  the  long  annuities, 
and  a  sum  of  1045/.  cash, 
produced  by  the  accumula- 
tion of  past  dividends,  might 
be  paid  to  Minet  and  Stride 
for  the  use  of  the  charity. 

The  order  made  by   the 
Master  of  the  Rolls,  on  the 
25th  of  January  1819,  was ; 
<'  Whereupon,   and    upon 
hearing  the  petition,  &c.— 
the  report  dated  the  4th  of 
June  1818,  &c.  —  and  an  affi- 
davit duly  attested  and  sworn 
at  the    Chaux  de  Fonds  in 
Switzerland,  by  George  Fran- 
cis  Jaquenotf  whereby  it  ap- 
pears that  Daniel  Bourguin 
is  the  president  of  the  cham* 
her  of  the  charity  o^  Chaux 
de  Fonds,  that  Abraham  Cour* 
voisier  Prince  is  the  vice-pre- 
sident, that  Frederic  Olivier 
Sartdoz  is  the  treasurer  (1 ),  and 


(0  These  were  not  the  indi-  cretary,  at  the  time  when  the 

riduals  who  filled  the  offices  of  Master  made  his  report, 
pcoident,  Tice-president,  and  se- 

I  2                                         that 
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1826.  February  1824,  ordered  a  fund,  bequeathed  to  a  charitjr 
at  Lyons^  to  be  paid  to  ixsx)  of  the  plaintiffs,  as  attornies 
of  their  co-plaintiff,  the  mayor  of  Lyons^  under  a  power 
of  attorney,  which  authorized  the  two  or  one  of  them 
to  receive  the  money,  {a) 

Mr,  Jaccb  on  the  same  side  with  Mr.  ShadwelU 

The  Master  of  the  Rolls. 

In  the  case  of  Martin  v.  Paxton,  there  was  at  first 
some  uncertainty  whether  the  mayor,  &c.  of  Lyons  were 
the  proper  persons  to  receive  the  money:  but,  when 
that  doubt  was  removed,  the  Lord  Chancellor  made  the 
order.  Here  the  difficulty,  which  existed  there,  does 
not  arise :  for  if  the  fund  is  to  be  parted  with,  it  is  clear 
that  the  petitioners  are  the  persons  entitled  to  have  pos- 
session 

(a)  In  this  case,  the  adminis-  Defendants,  were  the  persons  to 
trator  of  the  testator  was  a  co-  whom  the  money  had  been  r^ 
plaintifil     Paxion  and  Co.,  the    mitted  from  India, 


that  they  will  remain  in  their  davit  of  Daniel  Simon  Mer^ 
respective  offices  until  the  cerout  read,  &c. :  His  Honor 
24thofJiine  1819;  that //^nry  doth  order,  that  190^  bank 
du  Commin  is  the  general  long  annuities,  standing  in 
secretary ;  that  the  two  as-  the  name  of  the  accountant- 
sistants  for  life  are  Henry  general,  in  trust  in  this  cause, 
Louis  Jacot  and  Louis  Cottr-  '  The  Chamber  of  the  Cha« 
•ooisier;  and  that  they  are  the  rity  of  Chaux  de  Fonds,*  be 
proper  persons  to  receive  the  transferred  to  the  petition- 
legacy  given  by  the  testator,  ers,  Isaac  Minet  and  Join 
Joshua  Ame  Droz^  to  the  Stride"  &c.  The  subsequent 
chamber  of  the  charity  of  part  of  the  order  directed  the 
Chaux  de  Fonds  —  a  power  cash  in  court,  standing  to  the 
of  attorney  from  the  said  se-  credit  of  the  charity,  to  be 
veral  persons  to  Isaac  Minet  paid  to  the  same  persons. 
wad  John  S^nd^— andaaaffi-  Reg.  Lib.  18ia  B.  410|  411. 
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session  of  it.  Upon  the  authorities  which  have  been 
cited,  the  order  may  be  made  for  the  transfer  of  the 
stock  to  the  society,  and  for  the  payment  of  the  divi- 
dends, if  there  are  any  now  in  Court,  to  the  treasurer. 


The  petition  had  not  been  served  on  the  Attorney- 
General,  or  any  other  party  in  the  cause. 
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i8fia. 


•    CHARLOTTE  HAY,  by  her  next  Friend,     Plaintiff ;       Rolls. 

Feb,  14. 

WILLIAM   FAIRLIE,    ROBERT   DAVIDSON, 
and  JAMES  HAY,         -        -         -      Defendants. 


JOHN  HAYj  of  the  province  of  Bahar^  in  the  East  A  testator, 
Indies^  by  his  last  will,  bearing  date  on  the  28th  of  /„^  |,g. 

Naoember  1808,  bequeathed   to  his  natural  sons  John  jueathstoan 

infant  a  sum 
and  James  Haj/,  by  Doordannah  Begum^  the  sum  of  of  money,  to 

S0,000  sicca  rupees  of  lawful  money  of  Bcfigal^  each,  to  *^^^^^  ^" 
be  invested  in  the  public  security  of  the  East  India  securities,  of 
Company,  for  the  use  and  benefit  of  his  said  natural  jjjterest  is  to 
sons,  till  they  should  attain  the  age  of  twenty-one  year^,  be  applied  to 
when  these  sums  were  to  be  severally  paid  to  them:  and  nance,  and 
he  directed  that  the  interest  accruing  upon  the  sums  the  principal 
aforesaid  should  be,  by  his  executors  thereinafter  named,  upon  herself 

(who  were  requested  to  accept  of  the  auardiaQship  of  "'''  hfe,  with 
*  .       *  f  •  o  *^         remainder  to 

her  children; 
lie  Is  lost  on  his  voyage  to  England,  leaving  alt  his  property  in  India:  executors, 
vasideot  in  tliat  countir,  prove  his  will  at  Catculta,  invest  the  legacy  in  the  Com- 
pany's securities,  and  for  several  years  remit  the  interest  to  their  correspondents  in 
Ltmfim,  for  the  benefit  of  the  l^^atee,  who  had  come  to   England)  a  part  of  that 
interest  is  brought  into  court,  in  a  suit  established  by  her  for  the  appointment  of  a 
guardian,  and  for  the  allowance  of  maintenance,  and  an  order  is  made  for  the  pay- 
~iiit  ta  her  guardian,  out  of  the  fund  so  created,  of  200^.  a^year  as  maintenance: 
Held,  that  there  was  a  specific  appropriation  in  India  of  the  legacy;  and. 
That  the  payment  of  SOO/.  a  year  was  not  liable  to  the  legacy  du^. 


I  S 


his 
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1826.  his  children),  appropriated  to  the  education  and  main* 
tenance  of  John  and  James  Hay^  and  for  any  other 
expences  which  might  from  time  to  time  be  judged 
necessary  and  proper,  and  that  the  overplus,  if  any, 
should  also  be  paid  them,  when  they  should  respectively 
attain  the  age  of  twenty-one  years.  He  then,  in  like 
manner,  bequeathed  to  his  natural  daughters,  tlelen^ 
Ann^  and  Charlotte^  also  by  Doordannah  Begum^  the 
sum  of  30,000  sicca  rupees  each,  to  be  invested  in  the 
security  of  the  East  India  Company,  for  the  use  and 
benefit  of  his  three  natural  daughters;  and  he  ordered 
that  the  interest  should  be  applied  to  their  education 
and  maintenance,  and  that  the  principal  should  be 
settled  upon  themselves  during  their  respective  lives, 
and  at  their  death  on  their  lawful  children.  He  further 
willed,  that  the  sum  of  10,000  sicca  rupees  should  be 
invested  in  the  East  India  Company's  paper;  directing, 
that  the  interest  of  it  should  be  paid  monthly  by  his 
executors  to  Doordannah  Begum^  the  mother  of  his  said 
natural  children,  during  her  life,  and  that  at  her  de- 
Cease,  the  principal  so  invested,  should  be  equally 
divided  among  his  five  above-named  natural  childreii.(a) 
He  concluded,  by  appointing  7Ff ///am  Fairlie  aUd  Wil- 
liam  Kinlochy  of  Calcutta,  Andrew  Ramsay  of  Jungypore, 
Robert  Davidson,  of  Bhangulpore,  and  his  brothet  James 
Hay,  of  Huckridge,  Devonshire,  Englafid,  executors  of 
his  will. 

In  1809,  John  Hay,  with  part  of  his  family,  enibarked 
on  board  the  Jane,  Duchess  of  Gordon,  and,  in  the  coarse 
of  the  voyage  to  Europe,  perished  at  sea :  his  daughter 
Charlotte,  being  on  board  another  vessel,  arrived  in  Eng" 
land,  where  she  had  ever  since  remained.  Three  of  the 
executors,  who  were  in  India,  proved  the  will ;  and  in- 

(n)  The  statement  of  the  will  is  taken  from  the  Master's  report 

vested 
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vMed  S0,000  sicca  rupees,  part  of  the  testator's  per**       1826» 

sooal  estate^  in  the  purchase  of  a  loan  certificate  of  the 

Easi  India  Company^  to  answer  the  legacy  bequeathed 

to  CharloiU  and  her  children.     This  certificate,  which 

had  renai ned  all  along  in  the  hands  of  Messrs.  Ferguson 

and  Co.  in  Calcutta^   the  agents  of  the  executors  in 

Iniia^  was,  in  1822,  called  in  by  the  Company,  and 

exchanged  for  a  promissory  note,  bearing  interest  at 

six  per  cent,  which  was  made  out  in  the  joint  names  of 

the  two  surviving  executors,  on  account  of  Charlotte 

Hay.    Messrs*  Ferguson  and  Co.  had  the  custody  of  the 

note,  and,  by  the  direction  of  the  executors,  from  time 

to  time  remitted  the  interest  to  Messrs.  Fairlie^  Bonham^ 

and  Co.)  their  correspondents  in  London^  for  the  purpose 

of  defiraying  the  expence  of  her  education. 

The  bill  was  filed  by  Charlotte  Hay^  in  order  to  have 
a  guardian  appointed  and  maintenance  allowed :  the 
Defisndants  were  Fairlie  and  DavidsoUy  two  of  the  exe- 
cutors, and  James  Hay^  the  surviving  residuary  legatee. 
In  the  course  of  the  suit,  a  guardian  was  appointed ;  and, 
a  fund  having  been  brought  into  Court,  composed  of 
the  remittances  which  had  been  made  from  India^  on 
account  of  the  interest  on  the  legacy,  an  annual  allowance 
of  200/.  was  ordered  to  be  paid  to  him.  But  in  con- 
sequence of  a  claim  set  up  by  the  legacy  office  to  the 
da^  of  10/.  per  cent,  on  the  amount  of  the  maintenance 
thus  allowed,  the  Accountant  General  declined  to  make 
the  half-yearly  payment  without  the  production  of  a 
recdpt  for  the  duty. 

Charlotte^  therefore,  presented  a  petition,  which,  after 
settmg  forth  these  facts,  stated,  ihvX  John  Hay  lived.  Was 
domiciled,  and  died  in  India;  that  all  his  property  wab  in 
India ;  that  she  and  all  his  children,  and  all  the  exe- 
cutors named  in  his  will,  were  in  India  at  his  death; 

I  4  that 
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that  all  his  assets  were  administered  there;  that  the 
legacies  for  her  benefit  were  appropriated  and  invested 
there,  in  pursuance  of  the  will,  upon  Indian  security; 
that  the  will  had  never  been  proved  in  Efiglandf  nor 
had  there  been  any  administration  of  assets  in  this 
country;  and  that  the  money  remitted  to  England,  and 
brought  into  court,  out  of  which  her  maintenance  was 
to  be  paid,  was  the  iiicome,  not  of  the  testator's  general 
estate  remitted  to  his  executors  in  England,  but  of  her 
own  specific  property  remitted  to  England  by  the  per- 
sons, who,  under  the  will,  were  trustees  thereof  for  hen 
benefit.  Under  these  circumstances,  she  insisted  that 
she  was  entitled  to  have  her  maintenance  of  200/.  a  year 
paid  without  the  production  of  a  legacy  duty  receipt. 

.-> 
Mr.  Pemberton  for  the  Plaintiff*. 

If  the  stamp  office  are  riglit  in  their  present  claim, 
the  legacy  duty  must  be  payable  in  every  case,  in  which' 
any  person  residing  in  England  derives  a  benefit  under 
the  will  of  a  testator,  or  from  the  assets  of  an  intestate, 
whatever  be  the  country  in  which  that  testator  resided 
and  died,  and  in  whatever  quarter  of  the  world  his  estate 
may  have  existed  and  been  administered.  The  circum- 
stance of  actually  paying  a  legacy  abroad  does  not  give 
exemption  from  the  burthen;  for  there  is  a  clause  (a) 
which  provides,  that,  where  a  receipt  has  been  signed 
out  of  Great  Britain,  the  commissioners  may  remit  the 
penalties  incurred  thereon,  if  it  is  brought  to  be  stamped 
within  a  certmn  time.  If,  then,  the  mere  fact  of  payment 
in  England  causes  the  duty  to  attach,  whatever  the  circum- 
stances of  the  case  may  be,  while,  on  the  other  hand,  pay- 
ment abroad  does  not  prevent  it  from  attaching,  what 
bequest  can  be  imagined,  which  will  be  safe  from  this 

(a)  48G.9.  c.  149.«.44. 

demaDd? 
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demand?  If  a  Frenchman^  dying  in  Pan>,  and  having  1826. 
all  his  property  there,  were  to  leave  a  legacy  of  French 
stock  to  a  French  infant,  and  if  the  child  were  sent  to 
diis  country  for  the  purpose  of  education,  and  a  part  of 
the  half-yearly  dividends  were  remitted  hither  to  defray 
his  expences ;  our  government,  according  to  the  prin- 
ciple now  contended  for,  would  be  entitled  to  the  duty 
on  the  income  so  remitted.  Surely,  such  a  doctrine  is 
too  extravagant  to  be  received  as  the  true  construction 
of  the  acts  which  regulate  this  subject  (a) 

The  whole  tenor  of  the  S6  G.  3.  c.  52.  shows,  that 
the  burthen  was  meant  to  be  imposed,  only  where  there 
was  an  administration  of  the  assets  in  England  under 
authority  derived  from  our  ecclesiastical  courts.  The 
6th  section  directs  the  duty  to  be  paid  ^^  by  the  person 
or  persons  having  or  taking  the  burthen  of  the  exe- 
cution of  the  will  or  other  testamentary  instrument,  or 
die  administration  of  the  personal  estate  of  any  person 
deceased."  (&}     In  almost  every  clause,  the  language 

and 

(a)  The  acts  which  regulate  faction  or    discharge   of  a  le* 

iV  have  regolated  the  duties  on  gacy ;"  so  that,  with  respect  to 

leguiei  and  legacy  receipts,  are,  the  liability  to  the  duty,  it  can 

so  G.S.  c,  38.  make  no  difierence,  whether  the 

SJ  G.  8.  c.  58.  executor  actually  pays  the  legacy 

S9  G.  3,  c,  51.  to  the  legatee,  or  retains  it  as  a 

Stf-6.5.  C.58.  trustee    for    his    benefit.     The 

48  G.  5.  c.  99.  M.  f ,  5,  &  4.  same  section  provides,  that,  **  in 

44  G.  S.  c.  98.  case  any  person  or  persons,  hav-i 

48  G,  5.  c.  1 49.  ing  or  taking  the  burthen  of  ntch 

i5G.3.  c.  184.  execution  or  administration  at. 

(h)  This  section  enacts  that  aforesaid,  shaU  retain  for    his, 

the  doty  shall  be  paid  by  the  her,  or  their  own  benefit,  or  for 

eiecotor   or    administrator,   as  the  benefit  of  any  other  person 

«eU  **  upon  retainer  of  a  legacy  or  persons,  any  legacy,  &c,  upon 

kt  hh  own  benefit  or  the  benefit  which  any  duty  shall  be  charge- 

«f  any  other  penon,"  at  **  upon  able,  Ac,  not  having  firtt  paid 

Miveiy,  payment,  or  other  satif>  such  duty,  or  shall  delivar,  ftj^ 

or 
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tSSft  and  provisions  of  the  act  have  a  clear  reference  to  Ae 

'k^v  administration  of  the  assets  here ;  and  it  is  to  tbatcircum^ 

o.  Stance  that  our  Courts  have  invariaUy  looked,  whenever 

*-«"•  they 


Or  otherwiie  howsoevef  sadsfj  or  The  2^th  section  enacts,  **  that 
discharge   any    legacy,   &c.    to  .  no  person  having  or  taking  the 
which  any  person  or  persons  shall  burthen    of  the    execution    of 
be  entitled,  and  upon  which  any  any  will  or  testamentary  instru- 
duty  shall  be  cbaiigeable,  having  ment,  or  the  administration  of 
received  or  deducted  the  duty  the  personal  estate  of  any  person 
so  chargeable,  then    the  duty,  deceased,   nor   any  trustee   or 
which  shall  be  due  and  payable  other   person    hereby    directed 
upon  every  such  legacy,  &c.,  and  and  required  to  account  for  any 
which  shall  not  have  been  duly  duty,  shall  pay,  deliver,  or  other- 
paid  and  satisfied  to  his  majesty,  wise  dispose  of,  or  in  any  man- 
his  hdrs,  and  successors,  shall  be  ner  satisfy,  dischai^e,  or  com- 
a  debt  of  such  person  or  persons  pound  for  any  legacy  whatsoever, 
having  or  taking  the  burthen  of  or  any  part  thereof,  or  the  resi- 
such  execution  or  administration  due  of  any  personal  estate,  or 
as  aforesaid,  to  his  majesty,  &c. ;  any   part   thereof,    in    respect 
and  in  tase  any  such  person  or  whereof  any  duty  is  hereby  im- 
persons,  so  having  or  taking  the  '  posed,  without  taking  a  receipt 
burthen  of  such  execution   or  or  discharge  in  writing  for  the 
administration  as  aforesaid,  shall  same,  expressing  the  date  of  such 
deliver,  pay,  or  otherwise  how-  receipt  or   dischaige,   and    the 
soever  sadsfy  or  discharge  any  names  of  the  testator^  &c.,  and . 
such  legacy  or  residue,  or  any  of  the  person  to  whom  such  r^ 
part  of  any  such  legacy  or  resi-  ceipt  or  dischai^  shall  be  given, 
due,  to  or  for  the  benefit  of  any  and  of  the  person  to  whom  such 
person  or  persons  entitled  there-  legacy,  &c  shall  have  been  given, 
to,  without  having  received  or  and  the  amount  or  value  of  the 
deducted   the   duty  chargeable  legacy,  or  part  of  the  legacy,  &c« 
thereon,  (such  duty  4iot  having  for  which  such  recdpt  or  dis- 
been  first  duly  paid  to  his  ma-  charge  shall  be  given,  and  also 
jesty,  &c),  then,  &c.  such  duty  the  amount  and  the  rate  .of  duty 
shall  be  a  debt  due  to  his  ma-  payable  and  allowed   thereon; 
jesty,  &c^  both  of  the  person  or  and  that  no  written  receipt  or 
persons  who   shall  make  such  discbarge  for  any  legacy,  or  part 
ddtveiy,  payment,  satisfaction,  of  any  Jegacy,  or  for  the  residue 
or  dischaige,  and  of  the  person  of  any  personal  estate^  or  any 
or  persons  to  whom  the  same  part  of  such  residue^  in  respect 
shall  be  made.**  whereof  any  duty  is  hereby  im* 

posed. 
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(hey  have  been  called  on  to  apply  this  law.  In  the  1BS0. 
Attorney  Qeneral  y*  Cockerell  (a),  General  Dufff*  proved 
the  will  of  the  testator,  Robertson^  in  India^  and.aft^- 
wards  died  in  England^  having  in  his  hands  a  consider- 
able portion  of  the  .assets:  Sir  Charles  Cockerell^  who 
was  a  oo-executor  with  Dufi^  then  proved  the  will  in  the 
prerogative  court  of  the  Archbishop  otCanterbwys  and 
having  by  that  means  clothed  himself  with  the  character 
of  personal  representative  of  the  testator,  he  received 
from  Duff*^  exQcntors  the  miappropriated  asMts  bdionj^p^ 
mg  to  the  estate  of  Bjobertson.  In  ^he^AtUfmey  General 
V.  Beatson  (&},  he,  against  whom  the  duty  was  ctaimp^ 

bad 


posed,  shall  be  received  in  evi-  Exchequer,  upon  appHcation  to 

dence^  or  be  available  in  any  be  made,  &C)  on  such  affidavit 

maoner  whatsoever,  unless  the  or  affidavits  as  to  the  said  Court 

aame  shall  be  stamped,  as  re-  may  appear  to  be  sufficient,  to 

quired  by  this  act."  grant  a  rule  requiring  such  ex- 

The  SSdi  section  enacts,  that  ecutor  or  executors,  administra^ 

where  any  person  who  is  required  tor  or  administrators,  to  show 

to  account  for  the  duty  satisfies  cause,  why  he,  she,  or  they  should 

or  compounds  for  any  legacy,  not  deliver  to  the  said  commis- 

witfaout  taking  a  stamped  receipt  sioners  an  account,  upon  oath, 

in  the  form  prescribed   by  the  of  all  the  legades,  or  of  the  per- 

preceding  section,  both  he  who  sonal  property,  respectively  paid, 

po^  aud  he  who  receives  the  ot  to  be  paid  or    administered 

legacy  shall  forfeit  10/.  per  cent  by  him,  her,  or  them,  as  the  case 

on  the  amount.  may  be,  and  why  the  duties  on 

Hie  42  G.  5.  C.99. «.  2.  enacts,  any  such  legacies,  or  any  shares 

"diatin  every  case,  in  which  any  or  residue  of  any  such  personal 

executoror  executors,  or  adminis-  estate,  have  not  been  paid,  or 

tiator  or  administrators,  shall  not  should  not  be  forthvrith  paid  ac« 

have  pud  the  duties  granted  and  cording  to  law,  and  to  make  any 

payable  upon  or  in  respect  of  any  such  rule  of  court  absolute  in 

legacies,  6t  any  personal  estate,  every  case  in  which  the  same 

or  any  share  or  shares  of  any  may  appear  id  the  smd  Court  to 

penonai  estate,  of  any  persons  be  proper  aad  necessary  for  the 

dying   intestate,  within   proper  better  enfordng  the  payment  of 

rad  reasonable  time,  it  shall  be  any  of  the  said  duties.** 
lawful  for  hb  nuyest/s  Court  of 


(a)  1  Price,  165.  (*)  T  Priee,  860. 
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18f6«  had  possessed  himself  of  assets  of  his  testator  under 
letters  of  administration,  with  the  will  annexed,  which 
were  taken  out  here.  In  both  of  these  cases,  therefore, 
the  estate  was  administered  under  the  authority  of  our 
ecclesiastical  Courts.  In  Logan  v.  Fairlie  {a\  the  Vice« 
Chancellor  conceived  that  there  was  an  administration 
in  England  of  the  fund,  as  a  portion  of  the  general 
assets  of  the  testator ;  and  that,  though,  in  fact,  no  repre* 
sentation  had  been  taken  out  to  him  here,  the  suit  had 
in  that  respect  proceeded  irregularly.  In  that  decision 
His  Honor  had  gone  a  great  length  in  support  of  the 
claim  of  the  stamp  office ;  but  even  there  he  had  pro* 
ceeded  upon  a  principle  which  excluded  the  present 
demand.  "  The  sum  in  question,"  says  he,  "  was  re- 
mitted by  the  executor  in  India  to  the  Defendants,  for 
the  purpose  of  being  paid  to  Helen  Logan^  the  residuary 
legatee ;  and  if  Helen  Logan  had  been  the  residuary 
legatee,  and  the  payment  had  been  made  to  her  accord- 
ingly, the  legacy  duty  would  not  have  been  payable.'' 
That  is  the  present  case;  for  the  money  in  court  hasf 
been  remitted  by  the  executors  in  India  for  the  purpose 
of  being  paid  to  Charlotte  Hay.  The  Vice-Chancellor 
lays  down  his  principle  in  these  words :  '^  If  a  testator 
die  in  India,  and  his  personal  estate  be  wholly  in  India^ 
and  his  executor  be  resident  there,  and  his  will  be 
proved  there,  and  the  executor  remit  to  a  legatee  in 
England,  or  to  some  other  person  in  England  foi*  the 
specific  use  of  the  legatee,  the  amount  of  his  legacy,  I 
am  of  opinion  that  tlie  legacy  duty  is  not  payable  uponr 
such  remittance,  inasmuch  as  the  whole  estate  is  ad<^ 
ministered  in  India,  and  the  remittance  is  in  respect  of 
a  demand  which  is  to  be  considered  as  established 
there."  Now  here  we  find  all  the  circumstances  whieh. 
His  Honor  considered  to  be  material,  and  even  more. 

(a)  2  Sim.  4^  Stu.  29i. 

The 
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The  testator  died  in  India  or  on  his  return  thence;  his 
executors  were  resident  there ;  his  will  was  proved  there, 
and  has  not  been  proved  here;  the  assets  have  been 
wholly  administered  there ;  the  bequest  to  the  Plaintiff 
was  of  a  specific  sum  of  Indian  money,  which  was  to  be 
invested  in  Indian  securities ;  that  investment  has  been 
made;  the  fund  has  been  taken  out  of  the  hands  of  the 
executors  qua  executors,  and  remains  with  them  only  as 
trustees  for  Charlotte  Hay.  The  mere  circumstance 
that  the  income  must  now  pass  through  this  Court, 
which  has  taken  upon  itself  the  guardianship  of  the 
infant  cannot  give  the  stamp  office  a  right  which  other- 
wise would  not  exist. 


1S5 


1826. 


If  this  legatee,  when  she  comes  of  age,  executes  a 
power  of  attorney  to  her  agent  in  India  to  receive  the 
dividends  for  her,  it  must  be  admitted  that  those  divi- 
dends will  not  be  liable  to  legacy  duty.  On  what  prin- 
^le,  then,  can  the  dividends  be  liable  now  ? 

Mr.  CoUinson  for  Davidson  the  executor. 

Mr.  Boteler  for  the  legacy  office. 

The  ground  on  which  the  legacy  office  found  their 
claim  is,  that,  if  an  executor  sends  money  to  his  agents 
in  London^  directing  them  to  pay  it  to  certain  legatees 
by  name,  he  pro  tanto  administers  the  assets  here,  and 
mast  to  that  extent  pay  the  duty.  It  is  not  denied,  that, 
if  the  money  is  sent  hither  without  specific  approbation, 
the  legacy  duty  attaches ;  to  that  extent  the  decision  of 
the  Vice- Chancellor  in  Logan  v.  Fairlie  clearly  goes. 
How,  'then,  can  it  make  any  difference,  whether  the 
executor  does  or  does  not  accompany  his  remittance 
with  particular  directions  concerning  payment?    The 


(a)  iPrice,4tlU 


righta 
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1880*  ^     rights  of  the  parties  and  of  the  revenue  ciEiniiot  be  varied 

bj  so  uncertain  a  circumstance,  which  depends  aU 

together  on  the  caprice  or  discretion  of  the  executor* 

In  Logan  v.  Fairlie  there  was,  as  the  events  had  tamed 

out,  no  impropriation  to  particular  persons  by  name ; 

and,  therefore^  it  was  unnecessary  in  that  case  Sat  the 

Court  to  consider,  what  the  consequences  would  hasre 

been,  if  there  had  been  such  an  appropriation. 

•.  ■* 
But,  even  if  specific  appropriation  were  to  exempt 

the  fund  from  payment  of  legacy  duty,  we  deny  that 

such  an  appropriation  has  been  made  here^     In  the  At'- 

tomof'General  v.  Lady  Louisa  Manners  {a\  the  personal 

representatives  of  a  testator,  in  the  year  1794,  invested 

a  legacy,  at  the  request  of  the  legate^  in  the  funds  in 

their  own  names,  and,  from  that  time  up  to  1812,  paid 

the  dividends  to  the  tenant  for  life:  yet  that, was  held.nig|^ 

to  be  such  an  appropriation  as  would  pre  vent,  the  Coiuf; 

fit>m  r^;arding  the  stock  as  a  portion  of  the  testator!^ 

geheral  assets,  remaining,  after  1794,  unadministered  in 

the  hands  of  his   personal  representatives,  (d)    Now 

what  more  has  been  dcMie  here,  than  was  done  there  ? 

The  sum  bequeathed  by  the  testator  has  been  laid  ^out 

by  the  executor  in  their  own  names,  and  they  have 

paid  the  interest  to  the  use  of  the  Plaintiff.    In  HiU  v. 

Atkinson  (c),  the  money  had  been  actually  removed  out 

■  '      ■   'of 

(o)  lPrwe,41. 

(b)  In  J9i0  V.  Aikhuon,  Lord  paid  the  interest  on  the  fund,  so 

.BldoHf  commenting  upon  The  shifted  from  hand  to  hand;  fx 

'  AUorney'Getwral  7*  Loify  Lovua  twenty  years  together,  that  it 

MaanerM^  makes  .  the.  ibllowing  undoubtedly   an   appropriation. 

'  obsenradon :  **  If  executors,  being  If  the  Court  of  Exchequer  are  of 

also  trustees,  shift  the  property  opinion  that  that  is  not  an  ap- 

from  their,  hands  as  executors,  propriation,  all  I  can  say  is,  that 

intothdr  hands  as  trustees,  and  that  is  an  opinion  to  whiph.I 

if  there  is  evidence  that  they  cannot    accede."      5Pri0«,4O5» 

have  done  so,  and  that  they  have  See  also  9  Merivale,  55. 


(9)  S  lVtc#,  899.  S  Mtrivak,  45. 
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cf  the  hands  of  the  executors ;  that  circumstance  does       1826. 
not  occur  here;  and  the  present  case  is,  with  regard 
to  alleged  appropriation,  exactly  similar  to  that  of  the 
AUomey^eneral  v.  Manners. 

The  Master  nf  the  Rolls. 

I  confess  I  do  not  understand  the  argument  on  which 
the  commissioners  of  stamps  found  their  demand  in 
this  case.  They  claim  the  duty,  not  on  the  principal 
rf  the  legacy,  but  on  the  interest  If  the  interest  were 
liable,  would  not  the  principal  be  liable  too  ?  ' 

This  is  the  case  of  a  testator  dying  in  India;  leaving 
hb  property  in  India ;  appointing  executors  in  India  / 
and  directing  them  to  invest  in  Indian  securities  the 
legacies  which  he  bequeathed  to  his  natural  cbUdren^ 
and  to  apply  the  interest  to  the  education  of  these 
diildren,  till  they  attain  twenty-one.  The  question  is, 
whether  the  Master  has  clearly  reported  that  there  was 

qpedfic  appropriation  in  India  of  these  legacies. 
Now  the  Master  has  reported  in  the  following  words : 
^  The  said  William  Kinloch  Ramsay  and  Robert  Davidson 
proved  the  will  in  the  supreme  court  of  judicature  at 
Fart  William  in  Bengal;  and  they,  on  or  about  the  21st 
of  January  1811,  set  apart  and  invested  the  sum  of 
S0,000  sicca  rupees,  part  of  the  personal  estate  of  the 
testator,  in  the  purchase  of  a  loan  certificate  of  the 
East  India  Company  for  29,400  sicca  rupees,  such  cer- 
tificate then  bearing  a  premium  of  2  per  cent,  and  up- 
wards, to  answer  the  legacy  by  the  said  will  bequeathed 
to  the  Plaintiff  for  her  life,  and  at  her  death  to  her 
lawful  children;  and  such  certificate  remained  in  the 
hands  of  the  house  of  business  then  carried  on  under 

*  ■ 

die  firm  of  Messrs.  Ferguson  &  Co.  of  Calcutta  in  the 
Bast  IndieSf  the  agents  of  the  said  executors  in  India^ 

on 
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1626.  on  behalf  of  the  said  execators,  nntil  the  year  1822, 
when  the  same  was  called  in  by  the  said  East  India 
Company,  and  exchanged  for  a  promissory  note  of  the 
said  Company  for  the  like  amount,  and  which  promis- 
sory note,  bearing  interest  at  6  per  cent,  per  annum, 
was  made  out  in  the  joint  names  of  the  said  Andrew 
Ramsay  and  Robert  Davidson^  as  the  surviving  acting 
executors  of  the  testator,  on  account  of  the  Plaintiff^ 
and  was  in.  the  possession  of  Ferguson  and  Co.  as 
aforesaid."  A  more  specific  appropriation  cannot  be 
imagined. 

The  mere  circumstance  of  the  remittance  of  the  fund 
to  England  cannot  entitle  the  stamp  office  to  claim. 
The  remittances  do  not  come  to  this  country  as  a  por- 
tion of  the  estate  to  be  administered  here  under  the  will 
of  the  testator,  but  as  the  interest  of  a  sum  specifically 
appropriated  in  Bengal^  to  be  paid  to  the  use  of  the 
person  for  whom  the  appropriation  has  been  made. 

Suppose  that  the  trustees  for  the  children  had  been 
different  persons  from  the  executors,  and  that  the  invest* 
ment  had  been  made  in  the  names  of  these  distinct 
trustees  in  the  same  manner  as  it  has  been  in  fact  made 
in  the  names  of  those  who  are  both  executors  and  trus- 
tees; could  it  have  been  contended,  that  there  was  not  a 
clear  and  specific  appropriation  ?  .  Then  what  difference 
can  it  make,  that  the  same  persons  happen  to  hold  the 
double  character  of  executors  under  the  will,  and  <^ 
trustees  for  the  children  ? 

Suppose  a  law  had  been  passed  imposing  a  duty  on 
legacies  bequeathed  and  payable  in  India,  this  legacy 
would  have  been  liable  to  the  duty  so  imposed.  Could  it 
have  been  said,  that  a  second  duty  was  to  be  paid  here 
on  the  remittance  of  the  interest  ? 

This 
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• 

'  This  cas^  therefore,  is  perfectly  dbtioguishable  from  18j$6« 
iU  the  authorities  which  have  been  cited.  The  tes^^ 
Cator  having  died  in  India^  his  property  being  in  Indiuy 
aad  having  been  administered  there,  the  especutors 
having  proved  the  will  in  India  only,  and  having  there 
appropriated  a  sum  for  the  satisfaction  of  this  legacy,  it 
is  impossible  that  the  income  of  a  legacy  so  appropriated^ 
being  lonitted  here  to  the  legatee  during  her  minorityi 
€iB  be  chaigeable  with  duty. 


REYNOLDS  v.  TORIN.  Rous. 

Feb.  15. 

riENEBAL  ReynddSy  by  his  will,  dated  the  17th  A  testator  be- 
^    of  June  1819,  after  bequeathing  to  his  wife  a  Si^fedur- 

kwae,  and  a  sum  of  money,  together  with  a  few  specific  jng  her  life 
_. .  1  ,      .  .       ,         .  ,       ,  four  8e?entli8 

tfticles,  and  giving  legacies  to  several  other  persons,  of  the  income 

directed  hb   executors   to  divide   the  produce  of  his  «f{»»  general 

^  residuary 

cMe^  <<  as  per  schedule  annexed,"  into  two  funds,  —  estate,  in 

the  one  consisting  of  four  sevenths  of  the  whole  of  his  J^^jg^  ^\*J^ 
property, — the  other,  of  the  remaining  three  sevenths,  —  elude  a  Scotch 
ud  to  pay  the  interest  of  the  four  sevenths,  commencing  \^^^ .  |^^  ^he 
fcwi  one  twelvemonth  after  his  decease,  to  his  wife  jn^apt  heir, 
daring  her  life,  for  the  maintenance  of  herself  and  her  ed,  under  the 
cUidren,  without  account  or  control.    The  other  three  c'^^^to**^ 
itVMhs  were  given  to  his  children,  as  also  the  rever-  claim  against 
■ooary  interest  in  the  four  sevenths,  expectant  on  the  UiatTond^ 
*%^9  death,  in  certain  shares,  and  subject  to  certain  his  leg^  title, 
Pnmsos.      The  testator  died  shortly  afterwards,  leaving  widow's  right 

Jdiwife  and  four  children  him  surviving.     Annexed  to  ?/'?'^*    . 
^     ,  °  .    Held,  that  the 

tOe  will  was  a  schedule  of  the  testator's  property  in  his  widow  must 

de€t,and  tha^ 

Hmgli  disappointed  of  the  four  sevenths  of  the  interest  of  the  bond  debt,  which 

wssSstor  meant  her  to  enjoy,  she  must,  if  she  claimed  what  he  had  effectually 

Swuhed  to  her,  bring  in  her  terce  to  increase  the  general  residuary  estate. 

K  own 
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own  hand-writing,  in  which  he  stated  the  amount  of 
the  whole  at  59,450^  The  first  item  in  this  schedule 
was,  **  In  the  hand  of  George  Simson^  Esq.  of  Selwood 
Parly  26,000/."  This  was  a  debt  due  from  Mr.  Simsofh 
secured. by  an  heritable  bond  in  the  Scotch  form,  and 
charging  lands  in  Scotland^  and,  therefore,  according  to 
the  Scotch  law,  did  not  pass  by  the  wilL  {a)  A  declar- 
ation to  that  efiect  was  made  by  the  decree  on  further 
directions ;  and  as  the  heir  at  law  was  an  infant,  it  was 
referred  to  the  Master  to  inquire,  whether  it  would  be 
for  his  benefit  to  take  under  the  will,  or  to  renounce  the 
benefits  given  him  by  the  will,  and  to  claim,  as  heir  at 
law,  the  heritable  bond.  The  Master  reported,  that  it 
would  be  for  the  benefi^of  the  in&nt  to  take  as  heir. 

The  widow,  by  the  law  of  Scotland,  was  entitled  to, 
her  terce  {b)  in  the  bond ;  that  is,  to  a  life-interest  in  the 

third 


(a)  **  In  the  present  form  of  an  extingmthed   in  proportion   to 

heritable  bond,"  says  Mr.  Beli,  the  amount  of  his  intromissiont 

**  the  debtor  not  only  binds  him-  or  payments,  subsisting  only  for 

•elf  personally  to  repay  the  mo-  the  balance."    Commefdtsriet  on 

ney,  as  in  a  common  bond,  and,  the  Law  of  Scotland,  p.  806.  sd 

in  further  security,  infefts  the  edition, 

creditorinanannual rent, payable  (b)  "The  widow  is  entitied," 

out  of  the  lands,  but  gives  infeft-  says  Mr.  JBell,  **  to  claim  the  life- 

ment  in  the  lands  themselves,  rent  of  a  third  of  the  heritable 

forsecurity  of  theprindpalsnm,  estate  vested  by  infeftment  in 

redeemable  at  any  time,  upon  her  husband  at  the  time  of  hit 

pajrroent  of  that  sum  and  interest  death,  and  not  burdened  by  real 

By  this  right,  the  creditor  has  a  securities,  excepting  superioritiei^ 

real  security  for  the  sum  of  debt  rights  of  reversion,  patronage^ 

actually  due  at  the  date  of  in-  and  burgage  subjects.    Her  right 

fefVment,  and  for  the  interest  as  rests  upon  her  husband's  infefW, 

it  arises ;  and  he  has  a  power  of  ment,  which  is  both  its  measure 

entering  into  possession,  or  re-  and  security.  And  it  is  that  point 

covering  the  rents.    If  he  do  alone  which  is  to  be  regarded  in 

enter  into  possession,he  is  obliged  ranking  the  widow  for  her  terce. 

to  account  for  the  sums  which  Whatever  excludes  or  burdens 

he  receives ;  and  his  security  is  his  feudal  right,  lessens  the  ter^oe. 

Her 


CASES  IN  CHANCERY. 


181 


third  part  of  the  sum  secured  by  it ;  and  the  question 
was,  whether  she  could  claim  both  her  terce  and  the 
benefits  given  her  by  the  will,  or  whether  she  was 
bound  to  elect  between  them,  and,  if  she  took  under  the 
will,  to  bring  in  her  terce  to. increase  the  residue  for  the 
benefit  of  the  younger  children. 


1326. 


Mr.  Pepys  for  the  younger  children. 

The  testator  by  a  will,  giving  various  benefits  to  his 
widow  and  to  his  heir,  has  attempted  to  dispose  of  this 
heritable  bond ;  but  as  a  will  does  not  pass  a  debt  so 
secared,  the  widow  and  the  heir  take  it  by  their  re- 
spective legal  rights  of  terce  and  of  descent,  the  former 
being  entitled  to  a  life-interest  in  a  third  part  of  the  sum 
due  on  the  bond,  and  the  latter  to  the  remainder  of  the 
debt  The  heir  has  been  put  to  his  election ;  and  on  the 
teme  principle,  the  widow,  too,  must  elect ;  for  it  is  not 
the  heir  alone  who  withdraws  the  bond  from  the  oper- 
ation of  the  wifl,  but  the  heir  and  the  widow  together. 
She  cannot  enjoy  her  terce  in  this  bond  without  to  that 
atent  disappointing  the  purpose  of  the  testator,  whose 
mtention  was,  that  the  whole  of  the  sum  due  on  the 
bond  should  fall  into  the  general  residue  of  his  estate^ 
and  be  disposed  of  in  the  manner  which  he  has  pointed 

out  (a) 

Mr. 


Bcr  right  of  terce  is  declared  by 
die  verdict  of  a  jury  on  a  service. 
Where  it  is  necessary,  the  parti- 
cnbr  subjects  are  ascertained  by 
the  process  and  operation,  called 
'  keDniDg*  to  the  terce,  in  which, 
on  her  application,  the  sheriff 
itts  off  for  her  a  third  share  of 
Ike  subjects.  Should  the  wife 
luife  died  before  being  served  to 
bcr  terce,  her  right  falls,  and 


cannot  be  taken  up  by  her  re-^ 
preaentatives ;  if  she  has  been 
served,  her  claim  vests  retro- 
spectively back  to  her  husband's 
death,  so  as  to  give  her  heirs  a 
claim  to  the  arrears.  The  ser- 
vice is  the  vesting  act,  upon 
which  its  transmission  to  heirs 
depends."  Commentaries  on  the 
Law  of  Scotland,  p.  418.  sd  edi- 
tion. 


(•)  Brodiev.  Barry,  8  Vet.  ^  B.  127.  Kery.  Wauchope,  1  Bligh,  19. 

K  2 
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Mr.  Heald  and  Mr,  TennatU  for  the  widow. 

Tins  light  of  teroe  must  stand  on  the  same  footing  as 
the  right  of  dower ;  and  the  rule  is,  that,  to  put  the  wife  to 
an  dedioB  between  her  dower  and  benefits  bequeathed 
to  her  bjr  her  husband's  will,  he  must  have  manifested  a 
dear  intention,  express  or  implied,  to  exclude  her  from 
that  which  the  law  gives  her.    Birmingham  v.  Kirtoan  (a), 
Miall  y.  Brain  (6),  Butcher  v.  Kemp,  {e)    Now,  suppose  it 
to  be  adtaiitted  that  the  testator,  by  including  this  bond  in 
the  general  mass  of  his  property,  and  giving  her  four 
sevenths  of  the  income  of  the  whole  fund,  has  mani- 
fested all  intention  that  she  should  not  take  both  four 
sevenths  and  also  one  third  of  the  interest  of  tbci 
26,0002. ;  the  only  principle,  on  which,  even  upon  that 
MpfMsition,  a  case  of  election  can  be  raised  against  thi^ 
widow,  is,  that  he  could  not  have  meant  her  to  take  one 
third  pf  a  part  of  that  fund  of  the  whole  of  which  he  ex? 
pressly  gives  her  four  sevenths.    But,  unfortunately,  the 
gift  of  four  sevenths  of  the  whcde  fiuls  as  to  that  parnf 
ticular  part,  to  one  third  of  which  she  has  an  independ* 
ent  right;  how  then  can  it  be  said  that  she  is  to  be 
excluded  from  her  one  third,  because  he  intended  to  give, 
bi|t  has  not  efiectually  given,  to  her  four  sevenths  of  thq 
^me  thing.    The  purpose  of  the  testator  was,  that  his 
widow  should  have  four  sevenths  of  the  income  arising 
fnnn  the  bond,  and  also  four  sevenths  of  the  interest 
arising  from  the  rest  of  his  fortune:  the  election  of  the 
heir  has  deprived  her  of  the  four  sevenths  of  the  interest 
arising  from  the  bond:  she  happens  to  have  an  independ-. 
ent  right  by  ^hich  she  can  claim,  even  as  against  the  heiri 
one  third  of  that  interest;  why  is  she  not  to  make  that 
right  available  for  her  own  benefit,  in  order  to  indem-^ 
nify  herself  in  some  degree  against  the  loss  which  the 
eleiction  of  the  heir  has  thrown  upon  her  ? 

(■)  t  M.  ^  £^.  45S.  (&)  4  ilf«f.  It5.  (c)  5  MUL  S5. 

It 


CASES  IN  CHANCERY.  W8 

It  would  have  been  reasonable  enough  to  hare  put       tti6. 
her  to  elect  between  her  legal  rights  and  all  the  benefits 
intended  for  her  by  the  testator ;  but  the  election^  which 
she  is  now  called  upon  to  make,  is  between  her  l^;fll 
ri^t^  and  only  one  half  of  the  benefits  which  the  will 
purports  to  bestow  on  her.    The  younger  children  say, 
in  effect,  ^*  You,  the  widow,  could  not  bate  claimed 
both  your  terce  out  of  the  bond  and  four  sevenths  of  the 
income  of  a  fund  of  which  the  bcmd  was  a  part:  thebeif 
bas  withdrawn  the  bond  from  the  fund;  your  income^ 
is  thus  diminished  nearly  one  half,  and  you  no  longer 
take  under  the  will  any  interest  in  that  bond :  nevertbe* 
less  yon  shall  be  put  to  elect  between  your  terce  ia  t&e 
bond  and  the  four  sevenths  of  the  income  arisoig  front 
i  fimd  of  which  the  bond  makes  no  part,  -—precisely  as 
you  would  have  been^  if  the  bond  still  formed  part  of 
the  fiind  of  which  the  four  sevenths  are  bequeathed  to 
you,  and  if  you  had  still  been  in  a  situation  to  enjoy  all 
fliat  your  deceased  husband  meant  to  give  to  you.'' 

T%e  Master  of  the  Rolls. 

To  exclude  the  widow  from  her  legal  right,  either 
Acre  must  be  an  express  declaration  to  that  effisct, 
or  it  must  appear  clearly  from  the  whole  firame  of  the 
win,  that  it  was  the  testator's  intention  to  give  her  some 
interest  wholly  inconsistent  with  her  enjoyment  of  that 
Itpl  right.  Here  the  testator  has  given  her  the  in* 
terest  of  four  sevenths  of  the  produce  of  his  whole 
property,  meaning  to  include  in  his  bequest  the  interest 
cf  fimr  sevenths  of  this  26,000/.  He  could  not  intend 
^  give  her  both  four  sevenths  and  one  third  of  the 
Jttriy  interest  of  the  bond ;  his  purpose  must  have  been 
to  exdttde  her  legal  right  The  widow,  therefore^ 
hmst  be  put  to  her  election ;  and  if  she  elects  to  take 
binder  die  will,  the  amount  of  her  terce  must  be  applied 
to  the  benefit  of  the  younger  children. 

K  s  »  fill 
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1 826.  <<  His  Lordship  dodi  declare,  that  the  Defendant,  Mary 

JleynoIdSf  the  widow  of  the  said  testator,  is  bound  to 
elect  between  her  terce  in  the  28,856/.  11 5.  Sd.  Bank 
S  per  cent  annuities,  standing  in  the  name  of  the  Ac- 
countant-general of  this  court,  in  trust  in  this  ca\iae^ 
^^  the  heritable  bond  account,"  purchased  with  the 
26,000/.  in  the  pleadings  mentioned,  and  the  benefits 
given  to  her  by  the  said  will  of  the  said  Charles  Reynolds  $ 
and  the  said  Defendant,  by  her  counsel,  then  electing  to 
take  under  the  said  will  in  lieu  of  her  terce.  His 
Lordship  doth  order,  that  it  be  referred  to  the 
Master,  &c.  to  inquire  and  state  to  the  Court  what 
is  the  value  of  such  terce,  and  how  much  of  the 
29,912/.  175.  \\d.  Bank  S  per  cent  annuities,  standing 
in  the  name  of  the  Accountant-general  of  this  court,  in 
.  trust  in  this  cause  <<  the  heritable  bond  account,"  will, 
on  the  day  of  the  date  of  his  report,  to  be  made  in  pur- 
suance of  this  order,  according  to  the  medium  price  of 
such  Bank  annuities,  be  of  the  value  of  such  terce 
of  the  said  28,886/.  Il5.  Sd.i  and  it  is  ordered,  that 
the  Master  do  divide  the  said  Bank  annuities,  which  he 
shall  find  to  be  of  the  value  of  such  terce,  into  two 
parts  or  shares,  the  one  to  consist  of  four  seventh  parts 
thereof,  and  the  other  to  consist  of  the  remaining  three 
seventh  parts  thereof:  and  it  is  ordered,  that  so  much 
tof  the  29,912/.  175.  lid.  Bank  5  per  cent  annuities, 
standing  in  the  name  of  the  Accountant-general  of  this 
court,  in  trust  in  this  cause,  ^^  the  heritable  bond  ac- 
icount,'^  as  the  said  Master  shall  certify  to  be  the  amount 
of  four  seventh  parts  of  the  said  terce,  be  carried  over 
"by  the  said  Accountant-general  in  trust,  in  this  cause,  to 
the  ^^  four  sevenths  of  residue  account;"  and  the  said 
Accountant-general  is  to  declare  the  trust  thereof  accord- 
ingly, subject  to  the  further  .order  of  tl:li  Court:  and 
it  is  ordered,  that  so  much  of  the  said  29,912/.  1 75.  11^, 
Bank  3  per  cent  annuities,  as  the  said  Master  shall  cer- 

■■-''■  tify 
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tify  to  be  the  amount  of  the  remaining  three  seventh 
parts  of  the  said  terce,  be  carried  over  by  the  said 
Accoantantpgeneral,  in  trust  in  this  cause,  to  the 
**  three  sevenths  of  residue  and  accumulation  account  ;'* 
and  the  said  Accountant-general  is  to  declare  the  trust 
thereof  accordingly,  subject  to  the  further  order  of  this 
Court:  and  it  is  ordered,  that  the  said  Master  do  take 
an  account  of  what  has  arisen  since  the  death  of  the 
said  testator,  in  respect  of  the  said  terce ;  and  he  is  also 
to  take  an  account  of  what  has  accrued  and  been  received 
in  respect  of  the  interest  or  dividends  thereon,  or  upon 
the  funds  in  which  the  same  has  been  invested,"  &c. 
The  decree  then  goes  on  to  direct  a  similar  apportion- 
ment of  the  arrears  of  the  terce  and  the  interest  thereon, 
between  the  ^^  four  sevenths  of  residue  account"  and  the 
^  three  sevenths  of  residue  and  accumulation  account" 


1826. 


Reynolds 

V. 

Toaiy. 


COLLINS  V.  DOYLE. 


Rotu. 
Feb.  15.  90. 


James  BRYAN^  by  his  will,  after  devising  his  lands 
in  Ireland  to  trustees,  to  the  use  of  his  nephew  George 
Bryan  for  life,  with  remainders  over,  bequeathed  to  hb 
brother  Ayimer  Bryan  the  sum  of  1000/.;  and  by  a 
codicil  he  directed  that  his  legacies  should  be  charged 
on  his  real  estates,  and  paid  out  of  the  rents  and  profits 
thereof  and  not  out  of  his  personal  estate.  He  died 
m  1604.  George  Bryan,  who  was  also  the  executor, 
and  one  of  the  residuary  legatees  under  his  will,  entered 
into  possession  of  the  devised  estates ;  and  it  was  ad- 
mitted at  the  bar,  that  tlie  rents  and  profits  which  he  had 
rec^ved  were  more  than  sufficient  to  pay  the  legacies 
given  by  his  uncle's  will.     In  1806,  Ayimer  Bryan,  who 

wA  DM  paif  her  beneficial  interest  in  a  lum  of  money  which  was 
G.  J9.  to  the  estate  of  the  intestate. 


A  testatrix, 
who  was  en- 
titled to  a 
dirtribudve 
share  of  the 
assets  of  an 
intestate,  to 
whom,  at  her 
death,  no  ad- 
ministration 
had  been 
taken  out^ 
beoueaths 
^  all  such 
sums  of  mon^ 
as  should  be 
owing  to  her 
at  the  time  of 
her  decease 
from  Q.B..^ 
these  words 
then  due  from 
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IB5tf.  had  never  received  any  part  of 'the  legacy  of  1000^,  or 
any  interest  upon  it,  died  intestate,  and  without  issue ; 
when,  under  the  statute  of  distributions,  his  only  sur- 
viving brother  Pierce  Bryan  became  entitled  to  a  moiety 
of  his  personal  estate,  and  his  nephew  George  Bryan^ 
and  his  niece  Jane  Clementina  Bryony  to  the  other  mote^ 
hi  equal  shares.  Pierce  Bryan  died  in  1810,  having 
bequeathed  to  Jane  Clementina  Bryan  all  fais  estate  and 
efiects,  and  appointed  her  his  executrix.  She  thus 
became  entided  to  three  fourths  of  the  residuary  estate 
oiAylmer  Bryan^  including  what  was  ditefor  the  legacy 
of  1000/. ;  —  to  one  fourth,  in  her  own  right,  -^  and  td 
two  fourth^,  under  the  will  oS  Pierce  Bryan. 

Jane  Clementina  Bryan^  by  her  will  dated  the  10th 
oi  August  1819,  bequeathed  ^  all  such  sums  of  money 
«s  should  be  owing  to  her  at  the  time  of  her  decease 
irom  her  brother  George  Bryarif*  to  John  Collins^  Af^ 
^toMf  Blake,  and  George  Tennant,  upon  certain  trusts 
for  the  benefit  of  some  of  her  reladons.  She  died  in 
the  following  September* 

Pierce  Bryan  had,  at  the  time  of  his  death,  lai^ 
demands  against  George  Bryan  on  account  of  an  annuity 
given  him  by  the  will  of  James  Bryan  /  and,  Jane  Cle*' 
mentina  Bryan  having  become  entitled  under  Pierce 
Bryants  will  to  these  arrears,  George  Bryan  executed  to 
her  a  bond  to  secure  the  payment  of  4900/.,  which  'was 
due  in  respect  of  them*  Upon  this  bond  there  remained 
due  to  her  at  her  death  upwards  of  lOOO/.^  with  a  small 
arrear  of  interest. 

There  was  no  personal  representative  of  Aylmet 
Bryan  till  May  1825,  when  John  Collins^  the  executor 
of  Jane  Cletnentina  Bryan,  and  one  of  the  trustees 
named  in  her  will,  took  out  administration  to  him. 

On 


CASES  IN  CHANCEAY.  lit 


On  ft  reference  to  the  Master  to  inquire  what  snnis  1626^ 
were  owing  from  Oeorge  Bryan  to  Jane  Clementina 
8^  at  her  decease,  th^  Master  found,  among  other 
fliings,  that  the  l^acy  of  1000^  to  Ayliner  Bryan  was 
Mill  altpaid,  and  that  Jane  Clementina  Bryan  was  at  the 
Cune  of  her  decease  entitled,  in  her  own  right,  and  in 
right  df  Pierce  Bryan,  to  three  fourths  of  that  legacy, 
or  to  so  much  of  it  as  might  remain  after  the  payment 
of  AyUxr  Bryants  debts,  and  fimeral  eXpedces.  He 
added,  '<  I  am  of  opinion  that  the  said  lq;acy  of  lOOO/« 
tamtttvlad  part  of  the  assets  of  Aybner  Bryan,  and  was 
KriAe  lo  the  payment  of  his  debts  and  funeral  expences; 
and,  inasmuch  as  it  appears  to  me  that  the  said  Jant 
Oemeniina  Bryan  did  not  take  out  letters  of  adminis^ 
tnition  of  the  personal  estate  and  efiects  of  the  said 
)tflmer  Bryanj  I  do  not  find  that  any  sum  of  monisy  was 
due  to  her,  at  the  time  of  her  decease^  from  the  said 
Chofge  Bryan,  on  account  of  the  said  legacy  of  l(K)0/« 

• 

llie.  trustees  insisted,  by  an  exception  to  the  report, 
(hat  the  sum  of  750/.,  being  three  fourths  of  the  legacy 
tf  laOOL,  and  the  sum  of  6981.  12s.  Sd.,  bdng  three 
fimrths  of  the  arreari  of  interest  due  upon  it,  ought  to 
be  considered  as  sums  owing  from  George  Bryan  to  the 
testatrix  at  her  death,  and,  as  such,  passed  by  the  be- 
quest 

.  Mr.  Home  and  Mr.  TennarU,  for  the  exception* 

This  legBtcj  was  a  debt  due  from  QeorgeBryan  to  the 
estate  of  Aylmer  Bryan  :  and,  three  fourths  of  the  estate 
rf  Aybner  Bryan  belonged  in  equity  to  Jane  Clementina 
Bryan.  This,  therefore,  was  a  debt  due  firom  Oeorge 
Bryony  of  which  three  fourths  belonged  to  our  testatrix. 
Hid  <iame  literally  within  the  words  of  bequest,  which 
die  has  used ;  for  it  is  impossible  to  contend,  that  thoae 

^orda  are  to  be  confined  to  strictly  legal  debts/   I^  as 

she 


<  •. « 
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1M6«  ^  might  have  done,  she  had  taken  out  administration 
to  jfylmer  Bryony  she  would  have  t>een  at  law  the  cre- 
ditor x>f  George  Bryan  for  the  whole  amount  of  the 
legaqr;  yet,  in  that  case,  the  clause  in  question  would 
have  passed,  not  the  whole  of  the  legacy,  but  only  the 
three  fourths  of  it  to  which  she  was  entitled  beneficially. 
As  the  circumstance  of  being  clothed  with  the  legal  cha- 
racter of  personal  rqpresentative  would  not  have  made 
the  bequest  co-eactensive  with  her  legal  demand,  so  neither 
can  the  absence  of  that  legal  character  abridge  its  oper- 
ation ;  the  only  thing  to  be  looked  at  is,  the  equitable 
interest  in  the  sum  which  is  admitted  to  have  been 
owing  by  George  Bryan.  As  to  the  liabili^  of  the 
lq;acy  to  the  debts  and  funeral  expeoces  oiAylmer  Bryony 
will  the  Court  presume  that  the  debts  and  fnneral  ex- 
pences  of  a  man,  who  died  in  1806,  are  still  unsatisfied? 
Even  if  there  are  any  demands  against  the  assets  of  the 
intestate,  they  can  at  the  utmost  afiect  only  the  quantum 
of  the  debt  due  to  the  testatrix,  and  they  cannot  cause 
her  distributiye  share  of  that  surplus  of  the  legacy,  which 
may  remain  after  these  demands  are  satisfied,  to  cease 
to  be  a  sum  of  money  owing  by  George  Bryan^  and  in 
equity  belonging  to  her. 

Mr.  Lorraine^  corUrcU 

Wb.  so.  The  Master  of  the  Rolls. 

It  is  contended,  in  this  case,  that,  inasmuch  as  George 
Bryan  received  rents  and  profits  of  the  lands,  chai)|;ed 
with  the  legacies  of  James  Bryan^  more  than  sufficient 
for  the  payment  of  those  charges,  he  thereby  became 
indebted  to  Ayhner  Bryan  in  the  amount  of  the. legacy 
of  1000/.  with  interest;  that  Jane  Clementina  Bryan^  as 
one  of  the  nieces  ofAylmer  Bryan^  was  entitled  under 
the  statute  to  one  fourth  of  his  personal  estate,  indudii^ 
the  \&g9xy\  that,  under  the  will  o(  Pierce  Bryan^  she 

was 
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was  entitled  to  other  two  fourth  parts  of  it;  that  she,  IB26. 
therefore,  ought  to  be  considered  as  a  creditor  of  George 
Bryan  to  the  amount  of  three  fourths  of  the  sum  due 
firom  him  in  respect  of  the  legacy  and  interest  upon  it; 
and,  consequently,  that  that  proportion  of  the  legacy 
and  interest  passed  by  the  bequest  in  her  will,  "  of  all 
such  sums  as  should  be  owing  to  her  at  the  time  of  her 
decease  from  her  brother  George  Bryan"  The  Master 
is  of  opinion  that  this  legacy  constituted  part  of  the 
assets  of  Jj/bner  Bryan^  and  was  liable  to  the  payment 
of  hb  debts  and  funeral  expeooes ;  and,  inasmuch  as 
Jane  Clemeniina  Bryan  did  not  take  out  letters  of  admi- 
nistration to  Aylmer  Bryan^  he  does  not  find  that  any 
sum  of  money  was,  at  the  time  of  her  decease,  doe  to 
her  from  George  Bryan  on  account  of  the  l^;acy*  The 
fiu:t8  are  not  controverted,  and  the  only  question  is,'  as 
.to  the  conclusion  of  law  to  be  derived  from  them.  It 
appears  to  me,  that  the  Master  has  drawn  the  right  in- 
ference. 

This ,  was  a  debt,  if  debt  it  was,  which  constituted 
part  of  the  assets  of  Aylmer  Bryan ;  and  if,  when  the 
assets  are  administered,  there  is  a  surplus  after  the  pay- 
ment of  his  debts  and  legacies,  Jane  Clementina  Bryants 
estate  will  be  entitled  to  her  distributive  share  of  that 
surplus :  but  neither  at  law  nor  in  equity  could  she,  in 
respect  of  this  legacy,  have  enforced  any  demand  against 
George  Bryan ;  not  at  law,  for,  as  she  was  not  the  personal 
representative  of  Aylmer  Bryan^  his  rights  were  never 
legally  vested  in  her;  not  in  equity,  because  she  could 
Dot  there  have  recovered  any  part  of  the  assets  of 
Aylmer  Bryan^  except  through  the  medium  of  a  per- 
sonal representative.  Suppose  that  this  had  been  a 
bequest  of  all  the  debts  which  were  due  and  owing 
to  the  testatrix  at  the  time  of  her  decease,  it  must  have 
been  contended,  if  the  principle  on  which  this  exception 

^proceeds 
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tSiSm  proceeds  be  right,,  that  eveiy  debt  doe  to  any  persoOf 
to  a  distributive  share  of  whose  estate  she  was  entitled, 
was  to  be  considered  as  a  debt  doe  to  her,  and  passed 
lijr  this  clause  in  her  wiD.  Such  a  propositioa  it  would 
be  impossible  to  support.  Tlie  legacy  was^  at  tibut 
utmost,  only  a  debt  due  from  Gean^e  Bryan  to  the  per- 
tx>nal  representative  of  .A/bner  Bryan.  When  the  in- 
tMnlbi^  eflects  weie  administered,  she  would  have  a 
right  to  come  in,  through  the  medium  of  that  personal 
representative,  for  her  distributive*  diare  of  tile  resi- 
Aiary  assets;  but  no  part  of  tiiose  Miets,  though  oon- 
idsting  of  debt!  due  to  the  inteitat^  could  be  regained 
as  a  debt  due  to  her. 


;•'  ■• 


Another  drctmistattoe  in  this  tase  is,  tiiat  there  wiis  a 
debt  due  to  the  testatrix  from  George  Bryan^  to  answer 
die  wotds  of  bequest  which  she  has  used;  for  Qeorjp 
Bryan  had  given  her  a  bond  to  secure  a  bdiance,  in 
which  he  was  indebted  to  her  on  another  account;  and't 
on  that  bond,  a  considerable  sum  was  owing  to  her  at* 
her  death. 

Exception  overruled 
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1888. 


HOCKLEY  0.  BANTOCK.  »««. 

F€i.  17. 

JJUGH  BANTOCK  bequeathed  a  share  of  his  ra*  Tmttea  and 

sidoaiy  estate  to  Mrs.  Hockletf  daring  her  life,  with  ^Q^jer  the  wiD 

renuuoder  to  her  children;  and  he  directed  the  exe*  ^k*  if?'^'' 

CQtoiB  and  trustees  of  his  will  either  to  invest  this  share  rectad  them 

in  the  pab^c  funds,  or  to  lay  it  out  on  mortgage  at  *kiir^®?i|L 

5  per  cent,  interest.     He  died  in  1812.  resichiai^ 

estate  either 
in  the  public 
The  bill  was  filed  by  Mr.  and.  Mrs^fibdir/^,  and  fundi  or  on 

their  infimt  children,  against  the  executors  and  the  other  ^TpS^^^A.^ 

readuary  legatees.    It  made  a  special  case  of  breach  of  ^^^^'^  ^nit^ 

trust  against  the  executors ;  charging  them  with  having  viiwer  that 

ntrfned  balances  which  ought  to  have  been  applied  in  ^^^^^^^"^ 

istisfiiction  of  the  bequest  to  Mrs.  Hockley^  and  with  balances  in 

having  omitted  either  to  invest  those  balances  in  the  g^jt'^^ 

Kinds  or  to  lay  them  out  on  mortgage.  proved  that, 

many  years 
afterthedeadi 

The  executors  insisted,  that  Mrs.  HocUeu  had  received  «f  ^«  *«^. 

.  <•  tor,  th^  bad 

more  than  the  amount  of  the  yearly  interest  of  her  pro-  not  inyested 

portion  of  the  residue ;  but  they  admitted,  that  they  had  SSiJ^thc 
from  time  to  time  kept  balances  in  their  hands ;  and  it  funds  or  on 
was  proved,  that,  so  late  as  1822,  they  had  not  made  ||J^^^4iIl 
any  investment  on  account  of  that  lady  and  her  children,  be  directed  at 
thoi^  they  had,  in  1814,  laid  out  400A  in  the  purchase  hcarii^gc^ 
of  stock  for  another  residuary  legatee,  whose  share  was  ^""^  ^® 
e^ial  only  to  one-half  of  that  which  the  Plaintiffii  were  tained  by 

entitled  to  receive.  ^f°*»  ^  ^^ 

cuuuvM  w  M^sK^^s:.  ^^^^  of  5  per 

cent,  stock 
at  the  several  times  when  loch  balances  were  in  their  hands. 
Execntors,  who  are  also  trustees,  agree  to  give  one  of  the  residuaiy  legatees,  as  a 
lecaiity  for  hit  share,  a  1^^  mortgage  of  raid  estata  part  of  the  testator's  assets, 
•ad,  for  the  purpose  of  having  the  mortgage  prepared,  thejr  deliver  the  title  deeds 
tans  slants 2  tms  gives  him  an  equiutue  lien  on  the  property,  as  itgainst  At 
«fC9tQr%  dioogb  not  as  igainst  the  other  rosiduary  legatees. 

Under 


iUtt 
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Under  these  circumstances, 

«  The  Master  of  the  Rolls  was  of  opinion,  that  the 
Plaintiffi  had  a  right,  not  merely  to  the  common  decree 
for  an  account,  but  also  to  an  inquiry  what  balances  had 
been  from  time  to  time  in  the  hands  of  the  executors. 


The  Plainti£&  insisted  further,  that  an  inquiry  ought 
to  be  directed  as  to  what  were  the  prices  of  S  per  cent 
stock  at  the  respective  times  when  any  balances  should 
be  found  to  have  been  in  the  hands  of  those  Defendants* 


Mr.  Heald  and  Mr.  BandaUf  ht  die  executors. 

The  sole  ol3Je€t  of  such  an  inquiry  would  be,  to  charge 
the  executors  in  respect  of  the  difference  which  may 
have  taken  place  in  the  price  of  the  3  per  cents.  The 
Court,  however,  has  no  authority  so  to  charge  them; 
for  they  were  not  bound  to  invest  any  portion  of  the 
residue  in  the  public  funds,  and  they  cannot  be  held 
answerable  in  a  court  of  equi(y  for  not  doing  that  which 
it  was  lawful  for  them  to  omit  The  will  of  the  testator 
left  it  expressly  to  their  discretion  to  lay  out  the  money 
either  in  the  purchase  of  stock  or  on  mortgage  at  5  per 
cent.  How,  then,  can  the  cestuis  que  trust,  or  the  Court 
on  their  behalf^  say,  *^  "We  shall  bold  you  answerable 
'for  not  investing  in  the  3  per  cents,  the  balances,  which 
it  was  competent  for  you  to  have  lent  out  aa  real 
security  ?*  Therefore,  the  inquiry  which  is^  prayed 
ought  not  to  be  directed  in  this  stage  of  the  cause.  *      . 

Mr.  Pemberton  and  Mr.  Patteson,  for  the  Plainti£Gs. 

Though  the  executors  had  an  option  to  invest  the 
money  either  in  the  funds,  or  on  mortgage,  yet,  as  they 
did  neither  of  the  two  things,  either  of  which  they' might* 

with 
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with  proprie^  have  done,  and  one  or  other  of  which  it       1826. 
was  their  duty  to  do,  the  cestuis  que  trust  have  now  a 
right  to  say,  *<  You  have  committed  a  breach  of  trust; 
and  for  that  breach  of  trust  you  shall  be  answerable^ 
not  in  the  way  which  may  be  most  convenient  for  you, 
bot  upon  the  principle  which  shall  be  most  benefidal 
to  us.'*     Such  is  the  universal  rule  applicable  to  every 
case  of  breach  of  trust,   'Where  a  trustee  employs  the 
trust  monies  in  business,  he  may  be  made  to  account,  not 
merely  for  interest  at  5  per  cent,  but  for  the  profits  of 
die  trade,  though  it  could  in  no  case  have  been  his 
duty  to  invest  the  fund  so  as  to  produce  more  than  legal 
interest    Not  having  lent  out  the  money  on  mortgi^e^ 
these  Defendants  had  no  other  alternative  except  that  of 
purchasing  stock.     Stock,  however,  has  not  been  pur- 
diased ;  and  the  Plaintifis  will  hereaiier  have  a  righti  if 
they  think  proper,  to  call  upon  the  Court  to  compel 
die  eacecolors  to  place  them  in  the  same  situation  as  if 
itock  had  been  bought     Upon  that  claim,  when  ad* 
nao&Sif  the  Court  will  decide :  but,  in  the  mean  time,  the 
eestuis  que  trust  have  a  right  to  this  inquiry,  for  the 
jmrpose  of  ascertaining  and  placing  on  the  record  those 
drcamstances  by  which  they  must  be  guided  in  de- 
termining on  which  of  two  principles  they  shall  en- 
deavour to  bring  those  de&ulting  trustees  to  an  aocounl. 

The  Master  of  the  Rolls 

At  first  expressed  a  doubt,  whether  he  ought  to  direct 
in  inquiry  concerning  the  prices  of  stock,  where  the 
executors,  who  had  retained  the  balances  in  their  hands, 
had  the  alternative  expressly  given  them  by  the  will,  of 
iinresting  the  assets  either  on  government  securities  or 
on  mortgage*  Finally,  however,  he  decided,  that  the 
Plimtiffi  were  entitled  to  the  inquiry. 


The 


\^ 
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The  executors  had  taken  a  conveyance  of  a  freehold 
bouse  in  part  discharge  of  a  debt  due  to  the  testator; 
and,  upon  being  urged  to  invest  the  Plaintiffi'  share^ 
they  bad  proposed  to  give  a  securi^  for  it»  to  the 
extent  of  800/.,  by  a  mortgage  of  those  premised.  This 
proposal  was  accepted;  and  the  title-deeds  of  the  bouse 
were  delivered  to  Mrs.  Hockla^u  agents,  in  order  that  a; 
mortgage<^eed  might  be  prepared.  The  executors^; 
however,  subsequently  receded  from  their  agreement 
on  the  ground  that  they  had  no  right  to  mortgage  a. 
part  of  their  testator's  assets;  and  the  intended  mortgage 
had  never  been  executed.  The  Plaintifi  now  innsted, 
thatt  AS  between  them  and  the  executors,  they  had  an 
equitable  lien  on  the  house  for  their  share  of  the  residue, . 
CO  the  extent  of  800/, 


Mr.  Pemberton  in  support  of  the  lien. 

The  agreement  to  execute  a  legal  mortgage,  with  the 
subsequent  delivery  of  the  title-deeds,  creates  an  equit« 
able  lien  on  the  house.  It  is  true,  that  Sir  William 
OratUf  in  Norris  v.  Wilkinson  (a),  held,  that  an  agree- 
ment to  execute  a  legal  mortgage,  and  the  delivery  of  the 
tide-deeds,  as  a  step  towards  its  preparation,  were  not 
sufficient  to  constitute  an  equitable  mortgage,  and  that 
the  delivery  of  the  tide-deeds  gave  no  lien  in  equity, 
unless  there  was  an  intention  to  put  them  into  pledge  as 
an  equitable  security.  But  the  case  of  Edge  v.  Worthing^ 
ton  {Jb\  (which  was  not  in  print  when  Norris  v.  Wilkin^ 
son  was  decided),,  is  an  authority  to  the  contrary ;  and 
in  Ea  parte  Bruce  (c).  Lord  JEldon  decided,  that  the 
delivery  of  deeds,  not  as  a  security,  but  in  order  that  a 
legal  mortgage  might  be  prepared,  did  constitute  an 
equitable  mortgage. 


(a)  19  Fm.  19S.  (b)  1  Cox,  SI  1. 


(c)  1  Roie,  974. 

Mr. 
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Mr.  Heald  insisted,  that,  inasmuch  as  the  house  was 
part  of  the  testator's  assets,  tlie  executors  could  not 
give  a  mortgage  upon  it  either  in  law  or  in  equity. 

The  Master  of  the  Rolls. 

• 

It  is  proved  that -.the  executors  agreed  to  give  the 
Plaintiffs  a  legal  mortgage  on  the  house  for  the  sum  of  *  - 
800/.,  and. that  the  title  deeds  have  been  delivered,  to 
the  Plainti£&  or  their  agents  for  the  purpose  of  having  ' 
that  agreement  carried  into  effect     The  agreement  and 
the..deU.very   of  the  deeds  constitute  a  mortgage  in 
equity  as  against  the  executors,  though  not  so  as  to 
bind  the  interests  of  the  other  residuary  l^atees:  and 
the  Plaintiffs   are   entitled  to  a  declaration, .  that,   as    ' 
against  the  executors,  they  have  an  equitable,  lien  on' 
this  house  for  the  sum  which  shall  be  found  due  to 
to  them,  to  the  extent  of  800/. 


1826. 


Bamtock. 
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f^JQU4,  StTTON  V.  SHARP. 

JM.  1«.  17. 

A  teitator,      HTIHE  will  of  John  Avery^  dated  the  Sd  of  Nat 

$J^^Sr    -■•    1779,  began  with  the»e  wrd»  :•*  As  toMbiiif 

don  to  dispose  worldly  estate  ^rfierawidi  it  haa  pk»ed  God  to  Vk 
of  his  whole     .     , .  \,^    ^    .         ,     .  _    ,,  ^    . 

estate,  and      m  this  life,  I  gtre,  derise,  and  dispose  of  the  aai 

Sloo/.T^"  the  ibllowii^  manner  and  form.**  The  teStJitDC 
each  of  five  bequeathed  to  JUn  Avery  lOCtf^  to  Herm/  Featkan 
S^dl'hiT  to  C»arks  Sutton  1002^  to  John  SMoM'  lOtf^  a 
goods  and  William  Turner  lOOk  After  these  faeqoiaata  ean 
effects  to  be  following  daose:  ^<  Also  I  desire  all  mj  goodsia 
l^bct^eS"*^"  my  moveable  effects  to  be  equally  divided  to  A 
them,  and  persona  as  above."  He  oonduded  by  giving  Alii 
JSthf^o^to^W*  *^8«7  of  £0i,  and  appointmg  him  e»ciMi 
a  person  ...•■,.'■■ 

points  execul  ^®  afterwards  made  the  following  codicil :  ••  {c 
tor;  after-  which  I  have  not  mentioned  before  is,  that  those  p 
codicil,  he       whom  I  have  willed  my  monies,  goods,  and  efiecti 

directs  the  ^g  money  to  be  paid  in  twelve  months  after  my  de 
money  to  be  -^  .,  ,  ^      •  *      a 

paid  to  those    on  all  iby  utensils  and  goods,  m  one  month  atii 

iTcp«^ns     decease-*' 

in  twelve  ****v«w^ 

months,  and 

Sd'pS  to        The  testator  died  in  AprU  1799,  leavmg  onl 

be  given  to      gonal  property.    John  Sutton^  one  of  the  five  les 
them  m  one      ,.  j  .    ,.    ,.^  ^. 
month  after     died  in  his  life-time. 

his  decease : 

Held,  that  the  words  **  goods  and  moveable  effects"  are  to  be  limited  to  uten 


arucies  efttf</«rm  generit,  and  that  the  testator  di^  intestate  with  respect 
beneficial  interest  in  the  general  residue  of  his  property. 

An  executor,  bang  a  trader,  who,  after  paying  jiecuniary  levies  in  du 
retains  for  man^  years  balances  belonging  to  the  residue,  and  mixes  them  ii 
own  monies,  will  be  charged  with  interest  at  Si.  per  cent,  though  it  could 
ascertained,  without  a  deoree  of  the  Court,  who  were  the  persons  entitled 
fund. 

(a)  The  orthography  in  both    of  an  extremely  illiterai 
the  will  and  the  codicil  was  that    son. 
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ThequeflitioD  wasy  wliatber  the  clause,  ^^  also  I  detire 
dl  ny  goods  and  all  my  moveable  e&cta  tp  be  equally 
divided  to  the  five  pcraons  as  abovet*'  c^ierated  as  a 
ganend  beqpieat  of  the  residue  of  die  testator's  estate^  or 
merely  aA  a  specific  bequest  of  utensils,  bousebold  goodlb 
and  oCber  articles  of  a  similar  kind. 


M 


J8%* 


ffir  Ojffln  WUaon  and  Mr»  Bairbent  for  tb^  ^W^ 
mho  eoDtended  that  the  testator  died  uit#stft(e  with 
TCspest  to  the  beneficial  interest  in  the  general  ;residu# 
afhit  estate. 


-  if  Aese  fi^  persons  had  been  intended  lo  be  r^ 
fiduary.  legatees,  the  preceding  pecuniajy  bequeist  of 
IQtiL  to  each  of  them  would  ba¥e  been  totally  wp^ru 
fcous:  and  the  subsequent  gift  of  fi(ML  to  thi^  executor 
if  likewise  inconsistent  with  the  notion  that  the  testator 
eooceived  himself  to  have  disposed  of  all  his  property  by 
the  preceding  clause.  Besides,  in  the  codicil,  the  tes- 
titor  directs  die  pecuniary  legacies  to  be  paid  within 
iweliFB  months,  and  the  utensils  and  goods  to  be  dis- 
tribntgri  within  one  month,  after  his  decease.  The 
Btensils  and  goods  spoken  of  in  the  codicil  are  thie  same 
with  the  goods  Imd  effects  mentioned  in  the  wiU ;  and, 
therefore,  as  it  nerer  could  be  his  meaning  that  the 
KBoeral  lesidae  of  his  estate  should  be  distributed  before 
the  pecuniary  legacies  were  paid,  the  Court  must  inter- 
pret the  words  as  referring  only  to  household  furniture^ 
irtcosilfl^  and  other  artides  efusdem  generis.  That  con- 
UrncdoQ  is  justified  by  the  limited  signification  which 
has  been  pot  upon  similar  words  in  the  cases  of  Boberts 
?•  Bijffin  («),  CridtUm  v«  Symes  {Jb\  Green  y^Si/mondsip)^ 
ViA  Moore  y*  Moore  (d) 


(s)  9Aik.l\5. 


(c)  1  Bro.  Cha.  Cat.  139.  note. 
Mr.  Belts  edition. 
(iO  lBro.CkM.Cm.irr. 

L  2  Mr. 


148  CASES  IN  CHANCERY^ 

1826.  Mr.'Shadwdl  and  Mr.  Sinionsj- for  the  parties  wha 

contended  that  the  testator  had  disposed  of  the  bene* 
jQcial  interest  in  the  whole  of  his  property,  except. only 
that  share  of  it  which  had  lapsed  by  the  death  of  J(An 
Suiton  in  his  life-time. 

« 

The  present  case  is  not  governed  by  the  authorities 
cited,  in  all  of  which  there  are  to  be  found  words  of 
direct  reference  either  to  local  situation  or  to  articles  .of 
a  particular  sort  In  Roberts  v.  Buffin^  the  tjestator 
gave  "  all  goods  and  things  of  every  kind,  which;should 
be  found  in  a  particular  closet  at  his  death."  In  Moore 
^.  Moore^  the-bequest  was  of  "  all  my  goods. and  chat- 
tels in  Suffolk  J'  In  Crichton  v.  Sj/mes,  the  testatrix,  gave 
all  her  goods,  wearing  apparel  of  what  nature,  and  kind 
soever,  except  her  gold  watch.  In  Green  v.  Symonds^ 
the  bequest  was  of  all  the  testator's  goods  and  move- 
ables whatsoever  in  his  study,  except  his  .books. and 
writings.  In  all  these  cases,  the  specification  of  articles 
of  a  particular  kind,  or  the  reference  to  local  situation, 
formed  •  a  clear  ground  for  restraining  the  general  im- 
port of  the  words.  Here,  on  the  contrary,  there  is  no 
reason  for  introducing  any  restriction.  The  testator  ex- 
presses his  intention  to  dispose  of  the  whole  of  his 
worldly  estate ;  and  the  phrase,  ^^  all  my  goods  and  all 
my  moveable  effects,"  is  ample  enough  for  that  purpose. 
The  equal  legacies  given  to  the  alleged  residuary 
legatees  do  not  raise  any  presumption  to  the  contrary ; 
for  a  gift  to  them  of  a  specific  sum  to  be  paid  at  a  pre- 
scribed time  is  not  inconsistent  with  an  intention,  that 
they  should  share  equally  in  the  ultimate  residue  of  his 
estate.  The  bequest  to  his  executor  proves  only,  that 
he  thought  fit,  after  he  had  disposed  of  every  thing,  to 
except  a  sum  of  20/.  from  the  operation  of  the  pre- 
ceding residuary  clause.  And  even  if  it  were  admitted, 
that  the  words,  ."  all  my  utensils  and  goods,"  occurring 

in 
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k&e  codicil,  are  to  be  confined   to  specific  articles,        1826. 
there  is  nothing  to  qualify  the  term  g^c/5,  which  is  to 
be  found  in  both  the  will  and  the  codicil.    -  Bennett  w, 
Batchelor  {a)y   Michell  v.  Micheli  {b\   Heame  y.JVig- 
ginknu  {c) 

■  The  Master  of  the  Rolls. 

'  In  this  case  the  testator  begins  his  will  with  words 
which  intimate  an  intention  to  dispose  of  all  his  worldly 
estate.  Then,  after  giving  equal  pecuniaiy  legacies  to 
five  persons,  he  says  ^  ^^  Also  I  desire  all  my  goods  and 
all  my  moveable  effects  to  be  equally  divided  to  the  five 
persons  as  above."  *  Had  he  stopped  here,  it  would 
have  been  difficult  to  have  resisted  the  argument,  that 
these  words,  notwithstanding  the  pecuniary  legacies 
vhich  precede  them,  are  a  complete  disposition  of  the 
residue.  They  are,  however,  followed  by  a  pecuniary 
legacy  to  his  executor ;  a  circumstance  rather  unfavour- 
able to  the  notion  that  the  testator  conceived  himself  to 
have  previously  disposed  of  the  whole  of  his  property. 
At  the  same  time,  I  admit  that  it  is  by  no  means  un- 
common for  a  testator,  after  he  has  expressly  bequeathed 
every  thing,  to  give  by  a  subsequent  clause  a  specific  or 
pecuniary  -legacy. 

But  then,  when  we  look  at  the  codicil,  it  is  clear,  that 
he  who  made  it,  conceived  at  the  time,  that  he  bad  by 
his  will  given  money  legacies  and  also  disposed  of  his 
goods  and  utensils :  and  he  proceeds  to  direct  that  the 
money  legacies  shall  be  paid  within  twelve  months  after 
his  decease,  and  the  utensils  and  goods  distributed 
within  one  month.  That  arrangement  is  wholly  incon- 
sistent with  the  supposition,  that  the  goods  pass  as  part 

(a)  I  Vet.  jun.  63.  (A)  5  Mad.  69.  (c)  6  Mad.  1 19. 

L  3  of 
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1696;  of  the  tesiAne:  and  yet  the  only  Words^  by  which  W 
goods  ore  disposed  of^  are  thdsei  i^hich,  it  i^  ccmtiindedf  ^ 
amount  to  a  bequest  ot  all  the  residue  of  the  pefsobftl- 
estate.  Upon  the  wiU  and  cbdioil^  therefore^  tafMsa' 
together,  there  is  enough  to  show,  that  the  teSUttor^  itL\ 
desiring  all  his  goods  and  moveable  effects  to  be  divided 
among  the  five  persons  whotn  he  iiames,  txleailf  utosils 
and  j;oods  epssd^m  generis.  The  consequence  is^  that 
the  general  residue  is  not  disposed  o£ 


^>kn  Whii/eOdi  the  driginal  e^tectttor,  dtedih  Jlfim:^' 
I8OO9  having  appointed  the  defendant  Sharp  his  ex^ 
cutor.  Sharp  possessed  himself  of  Averts  assets,  afid 
paid  the  lour  l^acies  of  lOOf.  each  in  June  MibiAng. 
The  residue  of  the  estate  he  had  retained  up  to  the 
present  time ;  and  he  acknowledged,  in  his  answei*,  tfmt 
he  had  paid  the  balances,  which  remained  in  his  himdi 
in  respect  of  the  assets,  into  his  banker's,  whereby  thc^"  '• 
liecame  mixed  and  blended  with  his  oWn  monies^  It 
was  admitted  at  the  bar,  though  it  did  not  appe&r  cm 
the  pleadings,  that  he  was  a  watcb-maker  by  triide. 

Under  these  circumstances,  it  was  insisted  that  Sharp 
ought  to  be  charged  with  interest  at  5  per  cent;  and  in 
support  of  this  claim^  the  cases  of  Raphael  r.  Boehnt  (<t), 
Bocie  V.  HaH  (J),  and  Tebbs  v.  Carpenter  (if),  With  the 
authorities  cited  in  them,  weife  referred  Uy. 

.  •  •  • 

Mr.  Heidd  and  Mf •  Sideboitcmj  for  Sharp. 

An  executor  is  never  charged  with  interest  at  more 
dian  ^  per  cent*,  unless  he  has  been  guilty  of  very  gross 
misconduct,  or  has  employed  the  trust  fund  in  specu- 

(«}  n  Fet.9S.  ib)  tl  Fej^58.  (c)  1  Mad.  290. 

lations 
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litioiis  tat  his  own  benefit    Now^  the  only  misoondnctf       1829. 
whicb  liiis  defendant  is  aociised  of,  is,  that  he  has  retain^ ' 
the  nsidnary  estate  in  his  own  hands.    But  what  other 
coarse  could  he  have  adopted  ?  Tlie  obscurity  and  am* 
bignity  of  the  will  put  it  out  of  his  power  to  part  with 
the  fiuds.     So  fiur  as  the  directions  of  the  testator  were 
dear^  he  fidfilled  them  promptly ;  but  till  the  decree  of 
the  Court  was  pronounced,  he  could  not  know  who  were* 
die  persons  entitled  to  receive  the  .residue.     He  has 
been  always  ready  and  willing  to  pay,  as  soon  as  it 
should  be  ascertained  who  were  the  residuary  l^atees ; 
and  there  is  no  evidence  that  he  has  derived  any  profit 
fiom  the  employment  of  the  money  in  speculations  of 
his  own. 

ft 

Tke  Master  ^ihe  Rolls. 

The  general  rule  undoubtedly  is,  that  an  executott 
shall  be  charged  with  interest  on  the  balances  in  his 
hands  at  the  rate  of  only  4  per  cent ;  but  it  is  equally 
dear,  that,  if  he  applies  them  for  his  own  benefit,  he 
must  pay  5  per  cent  **  If  a  trader,**  says  Sir  William 
Grani  in  Bocke  v.  Hart  {a\  **  lodges  money  at  hia 
bankei^s,  he  has,  in  effect,  a  benefit  from  that.  As  he' 
must  generally  keep  a  balance  at  his  banker's,  it  answers 
the  purpose  of  his  credit,  as  if  it  was  his  own  money, 
and  I  should  bold  that  to  be  employment  in  his  trade. 
Tlie  moment'  that  is  established,  it  is  taken  for  granted 
that  the  trade  produces  5  per  cent  at  the  least  i  and  it 
is  for  him  to  shew  he^made  less.** 

I  consider  it,  therefore^  as  established  doctrine,  thai  A 
party,  who,  being  a  trader,  and  having,  ol  course,  an 
account  with  a  .banker,  places   trust .  mcmies  at  bis 

(a)  11  Vei.eu 

L  4  banker's 


152: 
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banker's  in  his  own  name,  by  that  means  increasing  the 
balances  in  his  favour,  acquiring. additional  credit,. and 
enjoying  in  his  business  the  advantages  naturally,  arising 
from  that  circumstance,  must  be  considered  as  having 
employed  the  money  for  his  own  benefit  This  executor 
is  admitted  at  thebartohavebeen  a  trader;  he.acknow- 
ledges,  that  he  mixed  the  trust  monies  with  his  own :  it 
necessarily  follows  that  he  must  be  charged: with  in* 
terest  at  5  per  cent 


Lincoln's 
Inn  Hall. 

Feb,  18. 

A  Plaintifi^ 
after  allowing 
more  than 
three  terms  to 
elapse  without 
taking  any 
pcoceediogSy 
amended  his 
bill  under  an 
order  for'that 
purpose,  and 
amended  also 
the  Defend- 
ant's office 
copy:  an 
order,  dismiss- 
ing the  bill  for 
want  of  prose- 
cution, ob- 
tained as  of 
course  on  the 
usual  certifi- 
cate within 
six  or  seven 
days  from  the 
amendment  of 
the  record, 
was  discharg- 
ed as  irregu- 
lar. 


KENDALL  v.  BECKETT. 

TN  this  cause  the  answers  of  four  of  the  Defendants 
were  iGled  on  or  before  the  17th  of  Augusl  1824>. 
The  Plaintiff,  on  the  15th  of  May  1825,  obtained  an 
order  that  he  might  be  at  liberty  to  amend  his  bill,  upon 
the  terms  of  amending  the  office  copies  of  the  Defend- 
ants, and  of  requiring  no  further  answers  from  the  De- 
fendants who  had  already  answered.  On  the  21st  of  itfoy, 
that  order  was  served  on  the  agents  of  the  clerks  in 
court  of  the  Defendants.  On  the  1st  of  October  or 
the  1st  o(  Nc/oembery  the  Plaintiff  amended  his  bill ;  and, 
his  clerk  in  court  having  called  for  the  office  copies  o£ 
the  Defendants,  the  solicitor  of  the  four,  who  had  an- 
swered on  or  before  the  17th  of  August  1824,  delivered 
his  office  copy  for  the  purpose  of  being  amended.  It 
was  accordingly  amended  on  the  3d  of  November^  and 
was  delivered  back. 

On  the  7th  of  November^  those  four  Defendants,  upon 
a  certificate  from  the  clerk  in  court,  that  it  appeared  by 
his  book  that  no  proceedings  had  been  taken  in  the 

cause 
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ouiise  since  the  17th  of  Augtist  (a)  1824,  obtained,  before 
the  Vice-Chancellor,  the  usual  order  of  course,  dis- 
missing the  bill  against  them  for  want  of  prosecution. 

' '  Mr.  Jgar  now  moved  to  discharge  that  order  for  irre- 
gularity. 

'  Mr.  SkitraWf  contra. 


1826. 


ICemball 
Beckett. 


The  Lord  Chancellor. 

The  order  to  amend  having  been  served,  the  Defend- 
ants could  not  dismiss  the  bill  for  want  of  prosecution, 
without  first  moving  that  the  amendments  should  be 
made  within  a  limited  time,  or  the  order  be  dis- 
charged, {b)  In  this  case  the  Plaintiff  had  amended; 
and  it  appears  that  he  had  obtained  possession  of  the 
Defendant's  office  copy  of  the  bill  for  the  purpose  of 
amending  it  Now,  the  Defendants,  by  delivering  to 
him  their  office  copy,  must  be  considered  as  having 
waived  any  right  which  they  might  otherwise  have  had 
to  dismiss  the  bill. 

'  The  order  of  dismissal  was  discharged  with  costs,  (c) 


(tt)  Adanuon  v.  Blackstock^ 
.1  Sim,  j>  Stu,  118.  An  amended 
uQ  is  not  to  be  considered  as  on 
"e  file  for  the  purpose  of  issuing 
^  sttachment,  before  an  entry 
I*  made  of  the  amendments  in 
^e  MX  clerks'  book. 

%  Mr.  Hinde  says,  ^  When 

^^tiffhath  obtuned  an  order 

to  amend  after  answer,  and  neg« 

'ects  so  to  do,  Defendant  may, 

*^  three  terms,  move  to  dis- 

^**wge  the  order,  and,  at  the 

■Retime,  move  to  dismiss  the 

°iU  in  the  usual  manner."  Hinde y 
p.  23. 


(c)  In  Cooke  v.  Davies  (not 
yet  reported),  no  proceedings 
having  been  taken  since  the  4th 
of  February  1822,  save  only  that 
the  Plaintiff  had,  on  the  2l8t 
of  June,  obtained  an  order  to 
amend,  the  Defendant,  on  the 
lOth  of  April  1825,  moved  to 
discharge  that  order,  and  to  dis- 
miss the  bill  for  want  of  prose* 
cution;  but  the  Plaintiff  met  the 
motion  by  undertaking  to  amend 
within  ten  days.  Accordingly, 
he  amended  his  bill  within  the 
limited  time,  and  also  the  Defend- 
ant's office  copy ;  but  he  neither 

seared 
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•enMandipcRwnoisfilads  re* 
pliottion  to  the  former  answer. 
On  the  13th  of  «/tiii«,  wben  much 
more  than  tk^  dajs  hadebpsed 
from  the  time  when  the  aroend- 
mefitp  were  iiiada(l),  tha  De- 
fendant, by  an  ofder  of  course, 
dismissed  the  bill  for  want  of 
prosecution.  On  the  25th  of 
July  the  Plaintifi*  moved  to  dis- 
charge that  order  for  irregularity, 
on  the  ground  that  the  mere 
amending  the  bill  and  the  D^ 
fendant's  ofiGce  copy  was  such  a 
proceeding  in  the  cause  as  en- 
titled the  party  to  retain  his  bill 
lor  three  terms. 
The  point  was  aigued  at  con- 


siderable len^,  by  Mk 
for  the  Plainti£(  and  by  I 
Riduurdi  for  the  Defendaai 

The  Lord  Cbanedloi^  i 
opinion  that  the  order  was 
laT],  but  directed  t^B  rigist 
inquire  into  the  practice. 

VmK^SOCJl  In  conform 
the  rcgfiCrar^s  statement  < 
practioe^  the  Lord  Chaa 
d<Ki4ed,  that  the  amendmi 
the  bill  was  not  such  a  pre 
Ing  as  would  retain  a  ti 
coiut,  and  that  unless  a  sul 
was  issued,  or  a  replicadoi 
the  Defendant  was  entit] 
dismiss  the  bill* 


(1)  UtHfd  ▼.  LUn^  8  Cor,  451. 


Lincoln's 
Inn  Hall. 

Feb,  8S. 


The  President  and  Scholars  of  die  CoU^  of  SA 
MARY  MAGDALEN,  in  the  University  of 
FORP,  -  -  -  .Hail 


CONINGSBY  WALDO    SlBTHORPt  «4 
SANNA  SIBTHORP,  -  -  DefeiM 


Upon  the 
hearing  of  a 
petition  of 
^>peal  pre- 
sented by  the 
Defendants, 
leave  was 
BTen  to  the 
Flaintifisto 
amend  thdr 
bill  by  making 
St  either  a  biU 
and  inform- 
ation, or  an 
informatioD. 


/T^N  the  argument  of  the  appeal^  presented  b; 
Defendants  from  the  decree  made  by  the 
Chancellor  in  this  cansie  (a),  the  Lord  Chancdior  n 
opinion  that  the  Attorney-General  ought  to  have 
a  party  to  the  suit,  and  that  the  record  ought  to 
been  in  the  form  either  of  an  information,  or  of 
and  information. 

(a)  The  cause  was  heard  on  Inll  and  answer.    Sxr^ktim 

Ac 
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AcoNE^dkigly  Hi^  Lordship  intde  tb^  following  order  i :      1 S96.^ 

"  Upcto  beluriog  what  was  alleged  by  the  counsel  oa  1^     ' 

both  aides,  HisXiordship  doth  order^  that  the  said  petitidii  S4ijfT  Maat 

ofappeal  do  stand  over,  with  libera  for  the  Plaiatiffi  to  ^^q^^' 
sBKiid  their  biU^  by  making  the  same  a  bill  and  inform-*  v. 

atiodi  or  an  information  oaly^  as  they  shall  be  advised."      Suthow. 


HARMER  V.  HARRIS.  ??"• 

^PHIS  was  a  suit  for  the  administration  of  a  testator's  In  a  luit  Ibr 
I  •1*1  I*  1  ^e  fulminifv 

assets,  m  which,  according  to  the  common  course,  tradon  of  as* 

sD  the  parties  were  entitled  to  have  their  costs  out  of  •^a  ddjtor 
•  to  toe  estate^ 

tbe  fimd.    But  the  Plaindffit  were  reported  by  the  who  is  entitled 

Master  to  have  been  indebted  to  the  testator  m  a  sum  ^^^Tfr^l!?* 

costs  ot  suit 
widdi  they  had  not  yet  paid ;  and  as  they  were  not  in  out  of  the 

solvoit  circumstances,  the  question  arose  at  the  hearing  bealiowed°to 

on  forther  directions,  whether  they  should  receive  their  receive  pay- 
-^-i.  A  «  11,1  .1  ^  ment  ofthcm* 

costs  odt  of  the  estate,  or  should  only  retam  them  out  ^hile  his  debt 

rf  the  debt  which  they  owed  to  it  continiw 

''  unsatuned; 

but  the  costs 

Scmie of  thb Defendants  were  in  a  similar  ftitdation.     ^^^^^ 

pro  ianio 

Mr.  St^den  for  the  PlamtifiB.  ^"aic  from 

.The  suit  was  necessary;  for  without  it  the  fund  could  Where  the 
»ot  have  been  ascertained  and  secured.  Tbe  costs  of  "*?%*^^°^ 
u)e  nutt  therefore,  are  the  costs  of  administering  the  executor  and 
«?|eljj,  and  ought  to  be  the  fost  charge  upon  them.  f^Snts,  the 
llhesf  who  lure  interested  in  the  residue  have,  no  doubt,  ^^'l^^^?  ^ 
^  li^ht  to  insist  on  any  equities  which  they  may  have  mpect  of  the 
HNhist  odwrs  who  are  also  interested  in  it;  and  upon  ^^^\!. 

*'        costSy  onij 
with  that  pft>" 
PvtioQ  of  the  sum  due  to  the  solicitor  ffbm  his  dients,  which  the  eaecvlor,  a§ 
^^•su^hiiaself  and  the  co-defendants,  ought  to  b^u-. 

that 
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that  principle  the  Plaintiffi;  cannot  claim  to  recdive  any 
portion  of  the  residue,  till  they  have  satisfied  the  debt 
.  which  they  owe  to  the  estate.  But  the  equities  affecting 
the  residue  do  not  come  into  operation,  till  the  costs 
have,  been  paid ;  for  till  they  are  paid,  a  clear  residue 
does  not  exist :  and,  therefore,  the  right  of  the  Piaintif& 
to  receive  their  costs  in  the  first  instance,  cannot  be  a& 
fected  by  the  circumstance,  that  they  are  insolvent 
debtors  to  the  estate.  To  set  c^  the  debt  against  the 
costs  in  such  cases  would  be  a  great  hardship  upon 
solicitors,  who,  trusting  to  the  fund  for  ultimate  com- 
pensation, undertake  suits  like  this  and  conduct  them 
in  a  proper  manner. 


Mr.  fVesly  contra. 

The  observations  of  the  Lord  Chancellor  in  TloryZor 
V.  Pojpham  (a),  and  in  ex  parte  Rhodes  {b),  show,  that 
the  claim  of  these  Plainti£&  is  inconsistent  with  the 
established  doctrine  of  the  Court.  "Where,"  says 
LiOvdEldon^  "  in  a  cause  comprising  a  great  number  oi 
questions,  costs  may  ultimately  be  due  to  both  partiesy 
and  sums  to  be  paid  as  duties  to  each,  the.  demands  of 
both  shall  be  arranged  so  as  to  do  justice  between  them ; 
and  the  lien  of  the  solicitor  is  only  as  to  those  costs, 
which,  upon  the  whole,  taken  together,  one  party  can 
claim  from  the  other."  "  The  practice  of  this  *  Court 
does  not  interpose  the  lien  farther  than  upon  the  dear 
balance,  which  is  the  result  of  the  equity  between  the 
parties."  Here  the  Plaintiffs  are  entitled  to  costs  oat 
of  the  estate ;  on  the  other  hand,  they  are  indebted  to 
the  estate  in  a  sum  of  170/.  Under  these  circum- 
stances, the  clear  equity  is  —  not  that  the  estate  shall 
pay  them  their  costs,  and  yet,  by  reason  of  tb^ir  insol- 


(a)  15  Vet.  75 


(      lSVes.4Sl. 


vency, 


It  afterwards  appeared,  that  the  same  solicitor  had 
•cted  in  the  suit  for  several  Defendants,  of  whom  one  was 
^  executor,  entitled  to  be  paid  his  costs,  and  the  others 
^cre  debtors  to  the  estate :  and  a  question  arose,  whe- 
ther, under  the  description  of  "  costs  of  the  executor," 
"^e  solicitor  would  have  a  right  to  receive  out  of  the 
^d  the  whole  amount  of  charges  which  had  been  in- 
^'^ned  for  the  executor  jointly  along  with  some  of  the 

CO- 


CASES  IN  CHANCERY-  157 

yency,  lose  the  debt — ^^but  that  the  costs  due  to  them        1826. 

diall  be  set  o£P  pro  tanto  against  the  debt  due  from 

them.    Those  who  are  debtors  to  the  estate  may  retain 

their  costs  in  diminution  of  their  debt,  but  cannot  claim 

to  have  any  payment  made  to  them.    Such  is  the  equity 

between  the  parties ;  and  that  equi^  cannot  be  disturbed 

by  the  lien  of  the  solicitor. 

Mr.  Bose^  Mr.  Cooper^  and  Mr.  Moore^  for  other 
parties. 

The  Master  of  the  Rolls. 

The  Plaintiffs  are  indebted  to  this  testator's  estate  in 
upwards  of  170/.;  and  they  ask,  before  they  have  paid 
in  that  sum,  that  they  may  receive  the  costs,  to  which 
they  are  entitled,  out  of  the  fund  in  Court.  If  I  were 
to  grant  this  demand,  I  should  be  going  far  beyond 
what' any  decided  case  authorizes  me  to  do.  These 
puties  cannot  receive  their  costs,  while  they  continue 
^btors  to  the  estate.  The  lien  of  the  solicitor  does  not 
Alter  the  question.  Solicitors,  when  they  undertake  the 
prosecution  of  causes,  look,  or  ought  to  look,  for  re- 
unbursement,  to  the  personal  responsibility  of  their 
dients,  as  well  as  to  the  fund  which  is  to  be  adminis- 
tered in  the  suit. 


1«6 
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i»te. 


/ 


«0-defi»iiintS|  in  the  «tme  manner  es  if  In  '\m 
peered  for  the  ezeontor  mlone. 

Tilt  MAflnrBs  cftim  Bolls. 

HiKh  of  the  ebsfs  may  have  been  incurred  for 
DefendaatB  jcnntly ;  the  expence,  for  instance,  of  < 
copies  taken  for  their  common  use.  The  costs  o 
executor  are  only  that  proportion  of  the  costs  due  1 
solicitor,  with  which^  the  latter,  as  betv^een  thi^ 
defendants  for  whom  he  acted,  couU  have  cinig^ 
executor. 


Lincolm's 

IwirHALL. 

liarch  1. 


GAIT  V.  OSBALDESTO^^ 


1«-. 


A  Flaintiii;  rpH£  \^  filed  by  Damd  Ge^  ^^Mai^  bis 
hdr  atfaw  of .  Stated,  that  JFUliam  Hcgfe^,  being  seis^  rf.ci 
fiT  ^^hiif  ^^^^  lands,  died  in  1 745,  intestate ;  that  Mny^B 
discovery,  and  his  only  child  apd  hsiress  at  law,  who  intermarried 

for  an  injunc-  Joseph  WhUe.  since  deceased,  also  died  intestate^ 
tioii  to  re-       *  .  ,    '  _ 

«tnun  the  De-  seised  of  or  entitled  to  the  lands  in  fee  simple  j 

fendant  from    ^J5pe^po^^  jj^^  jgu^  descended  to  her  only  icluld 


lie 


«ettingup 
outttandiD, 
temiB :  a  plea 
of  a  fine 
levied  by  the 
mother  and 
ber  hutbandy 
of  a  deed  de- 
darmg  the 
met  of  the 
fine  to  the 
Iiu4)andin 
fee,  and  of  a 
conveyance 
for  vnuable 
consideration 
by  the  hus- 
band to  the 


Plaintiff  3fiziy,  who  was  the  heiress  at  law  both  of . 

White  and  of  WiUiam  Hayes  :  that  WilUam  Penney 

seised  her,  and  got  possession  of  the  title  deeds; 

that,  after  his  death,  die  Defendants  entered  into 

session  of  the  property,  iinder  an  alleged  title  dc 

from  him.    It  charged  that  Mary  White  never  dlq 

of  her  estate  and  interest  in  the  premises,  and  tha 

Defendants  threatened  to  avail  themselves  of  an 

standing  tenn»  as  a  defence  to  an  action  whid 

Plaintiffi  had  instituted*    The  prayer  was  for  a  disc 

in  aid  of  the  proceedings  at  law,  and  an  injuncti 
person  nnder 

whom  the  Detedanti  an  «iated  ia  the  bill  to  derive  dicir  alleged  ia^  iss 
defiBDoe  both  to  the  diiooveiy  and  to  the  relief 

res 
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mtrain  tbe  Defendants  from  setting  up  any  outstanding       •tftfl6. 
tenns  in  the  action.  >«**»v*fc-/ 

Gait 

A  plea(ii)  was  put  in  to  die  whole  of  dw?  discovery  0%»*ww«on. 

and  relief  prayed  by  the  bilL    Tbe  plea  stated,  in  effect, 

ilm,  in  IVin^  term  1764^  Jbgeph  WkUe  and  Mary  his 

wife  doly  levied  a  fine  of  oertBin  hereditameits,  of  which 

the  lands  m  question  were  pared ;  that  itwasdedaredby 

adesd  eoEeooted  bv  them  both,  that  the  fine  shoold  enure 

to  the  use  of  sudi  persons  and  for  such  estates  as 

Jmefk  White  should  by  deed'  or  will  appcmit,  and,  fer 

want  of  such  appointment,  to  the  use  cfjouph  White  in 

fee;  that^  in  1765,  Joseph  White  did,  for  valuable  con- 

•denfion,  appoint  and  convey  the  premises  to  William 

ftmegy  his  hdrs  and  assigns;  and  that  William  Penney 

theooeferdi,  down  to  the  dme  of  his  death,  and  the 

sevml  persons  endtled  under  Um  down  to  the  filing  of 

thebOI,  had  bAn  in  quiet  possession  of  the  lands  which 

fte  FUntiffi  claimed. 

The  Vice-Chanoellor  overruled  the  plea,  on  the 
gnxuid,  it  was  stated,  that  a  plea  of  no  l^al  title  was 
Mk  defence  to  a  bill  whicb  prayed  discovery  in  aid  of 
ah  dhged  legal  title. 

Tht  Defendants  appealed,  (b) 

Mr.  Home  and  Mr.  Sideboitomj  fer  the  appeal. 

Mr.  Mosef  confrd* 

The  LoKD  Chamceixor  allowed  the  plea. 

(«)  The  plea  had  been  amended       (fi)  S  Mad  4SS. 
^  in  order  dated  tbe  9d  jof  Aw 

fiMfissa 
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issufil.  OSBALDESTON  ».  ASKEW.(a) 

March  1.  ,        '  .^ 

Onar^erence  HHHE  persons,  who  were  Defendants  in  the  h^t-nieiif 
suit  by  aven-  tioned  cause  of  GaiC  v.  Osbaldestortj  instituted  .this 

dor  for  the  suit  against  Askem^  for  the  spedfic  performance  of  > 
fiance  of  a  contract,  by  which  he  had  agreed  to  purchase  a  cerfiua 
5b  °*'*^ch^'^  estate,  consisting  of  about  seventy-dx  acres ;  nine  acrep 
of  lands,  the     of  which  were  parcel  of  the  lands  claimed  by.  Mr.  and 

"^tte»S  Mrs.  Gffl,' in  the  other  cause.    : 

subsequently  '[ 

ispendingfin  ^he  bill  was  filed  in  1813.  In  1818  a  decree  waf 
which  part  of  pronounced,  referring  it  to  the  Master  to  inquire,  wbe^ 
claimed  ad-      ther  a  good  title  could  be  made  to  the  premises ;  an4  if 

vendir  Is  not  ^^  ^^*^^^»  "^^^^  ^^  ^^^^  appeared  that  a  good  title^oonld 
a  suffiaent       be  made.     In  November  1819,  Mr.  andi^rs.  GaU  filed 

f?^Sn?that  ^^^"^  '^^"-  '^  Naoember  1820,  the  Vice-chancellor  over- 
a  good  title  ruled  the  plea  ^  and,  in  the  following  January,  the  petition 
made.  ^^  app^  against  that  decision  was  presented.  , 

By  a  report  bearing  date  on  the  29th  of  June.  1824| 
the  Master  stated,  that,  ^^  upon  perusal  of  an  abstracl 
of  title  to  the  premises,  which  had  been  laid  before  him 
on  behalf  of  the  Plaintiffi,  and  it  being  alleged  by  the 
solicitor  for  the  Defendant,  and  admitted  by  the  solicitor 
for  the  Plaintiffs,  that  a  suit  had  been  instituted  againaC 
them  by  the  heir  at  law  of  Mary  White,  late  wife  ol 
Joseph  White,  respectively  named  in  the  abstract  of  titl^ 
and  was  then  pending  in  this  court,  for  the  recovery  oi 
the  lands  purchased  of  Joseph  White,  as  in  the  abst^iBCt 
mentioned ;  and  the  same  being  part  of  the  premises  in 

(a)  2Jac.4rWM.559. 

question 
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question  in  the  cause,  —  he  was  of  opuiion  that  a  good        1826. 

title  could  not  be  mad6  to  those  premises.*'  -,         ' 

^  OSBALDESTON 


To  this  report  four  exceptions  were  taken.    The  first 

exception  insisted,  that  the  Master  ought  to  have  certified 

that  a  good  title  could  be  made ;  the  third,  that  he  ought 

to  have  certified  that  the  suit  of  Mr.  and  Mrs.  Oast  was 

coDtinued  and  prosecuted  at  the  instance  o^  and  in  col- 

hfion  with  the  Defendant  Askew  ^  and  the  second  and 

fearth)  that  he  ought  to  have  certified  that  the  suit  of 

David  Gait  and  Mary  his  wife  related  only  to  about 

nine  acres  of  land,  which  were  not  necessary  to  the  con* 

vxieni  occupation  of  the  residue  of  the  premises,  and 

tint  be  ought  to  have  taken  notice  of  an  affidavit  pro- 

iooed  before  him  to  establish  that  fact 

^  Mr.  Home  and  Mr.  Sidebottanij  for  the  exceptions. 

Mr.  Sugden  and  Mr.  BcmpeUi  contrd. 

The  Lord  Chancellor. 

What  the  Master  has  here  stated,  as  his  ground  for 
otgecdng  to  the  whole  title,  is  not  of  such  a  kind,  that 
the  Ckmrt  can  proceed  upon  it  without  further  inquiry. 
I(  in  a  suit  for  the  specific  performance  of  a  contract 
^the  purchase  of  lands,  the  mere  fiict  of  the  pendency 
of  another  suit,  instituted  during  the  progress  of  the 
orig^  suit,  and  relating  to  some  part  of  the  property 
ooQtracted  to  be  sold,  is  to  be  a  sufficient  reason  for 
itatiog  that  a  good  title  cannot  be  made,  I  know  not 
W  a  vendor  can  hope  ever  to  get  to  a  final  decree. 

In  the  present  case  the  objection  to  the  tide  is,  that  a 
^  is  pending,  in  which  a  Mr.  and  Mrs.  Gail  set  up  a 
daim  to  about  nine  acres,  part  of  the  seventy-six  acres 
^ick  are  the  subject  of  the  contract  in  question:  and 

M  Uie 


Askew. 
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1826.        the  Master;  has  said,  ^'  inasmuch  as  that  suit  is  depend' 
^       "  "^       inir,  be  it  worth  much  or  be  it  worth  little,  be  itcomptl 

OSBALDBSTON  ®  .        .  .      .  ,. 

V.  cated  or  be  it  simple,  be  the  claim  advanced  in  it  wel 

^^'^^r       founded  or  not; — I  am  authorized  in  stating,*  that  a  titl< 
to  the  premises  cannot  be  made." 

From  the  accidental  circumstance  of  my  having  hearc 
the. appeal  upon  the  validity  of  the  plea  which  was  put 
in  to  the  bill  of  Mr.  and  Mrs.  Gailj  it  happens  that  J 
am  acquainted  with  the  circumstances  and  nature- ol 
their  claim.  The  present  vendor  derives  his  title  to  the 
nine  acres,  on  which  the  difficulty  arises,  from  Joseph 
White ;  and  the  objection  made  by  the  bill  of  Mr.  and 
Mrs.  Gait  is,  that  these  nine  acres  were  the  estate^  not 
of  Joseph  WhitCy  but  of  his  wife;  that  her  right  was 
never  barred  by  fine ;  and  that  it  descended  from  her  to 
Mrs.  GaiV,  her  heir  at  law.  And,' undoubtedly,  if  th^ 
conveyance  from  Mrs.  White  were  made  merely  by  lease 
and  release,  or  by  any  other  instrument,  not  being  an 
assurance  of  record,  or  if  a  fine  were  levied,  but  the 
uses  of  it  were  not  declared  so  as  to  take  the  property 
out  of  her,  the  title  would  still  be  in  her  and  her  heirs. 
But  the  abstract  of  title,  which  has  been  carried  in  be- 
fore the  Master,  must  state  a  purchase  of  some  kind  oi 
other  by  that  Joseph  White ;  and  if  it  appears  that  thi 
purchase,  by  which  he  acquired  the  estate,  was  a  pur- 
chase made  by  a  fine  which  the  wife  levied,  and  of  whidi 
the  uses  were  properly  declared,  is  there  not  a  com* 
plete  answer  to  the  objection  ?  Now,  in  what  a  situation 
would  the  suitor  be,  if  it  were  to  turn  out  that  there  is, 
in  the  proceedings  on  the  inquiry  into  tide  in  the 
Master's  office,  a  direct  answer  (and  an  answer,  too^ 
which  cannot  be  affected  by  any  mistake)  to  the  de- 
mand set  up  in  that  suit,  the  pendency  of  which  is  sup* 
posed  by  this  report  to  be  a  decisive  objection,  render- 
ing all  further  inquiry  superfluous.     Because  a  demand 

14  is 


V. 

Askew. 
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is  made  in  one  proceeding  in  the  court,  shall  the  mere  fact        1 826. 
of  the  existence  of  such  a  demand.  thoufi:h  in  another  ^      -  ^  ^ 

OSBALDESTON 

prooeeding  of  the  same  court  there  is  or  may  be  a  satis- 
factory answer  to  it,  deprive  a  vendor  of  his  equitable 
rigt^t  to  enforce  the  performance  of  a  contract  of  sale  ? 

In  this  case,  the  Court  runs  no  risk.     The  objection 
is,  that  a  suit  is  pending,  in  which  part  of  the  property 
18  claimed  by  the  heir  at  law  of  a  married  woman,  whose 
estate  it  formerly  was :  the  answer  is,  that  the  married 
woman  conveyed,  by  fine  duly  levied,  to  the  persons 
under  whom  the  vendor  derives  his  title.     On  such  a 
point  the  Court  and  the  Master  cannot  come  to  a  dif- 
ferent conclusion. 

The  right  course  for  the  Master  to  have  pursued, 
would  have  been,  to  have  stated,  ^*  that  it  had  been 
alleged  and  admitted  before  him  that  there  was  a  suit 
depending  relative  to  part  of  the  premises,  which  pro- 
ceeded upon  this  ground,  that  the  vendors  could  not 
make  a  title  to  themselves  under  Joseph  White^  because 
the  lands  had  been  the  inheritance  of  Joseph  Whites 
wife,  whose  estate  had  never  been  taken  out  of  her  by  a 
fine  duly  levied;  that,  nevertheless,  it  appeared  before 
bim,  upon  an  accurate  examination  of  what  was  stated 
in  the  abstract  and  of  the  record  of  the  fine  mentioned 
^  it,  that  there  was;  by  the  duly  levying  of  that  fine,  a 
complete  answer  to  the  demand  raised  in  the  pending 
^it;  but  that  he  submitted  the  matters  to  the  Court." 


With  respect  to  the  first  exception,  the  Master  must 
'cview  his  report 

The  othier  exceptions  must  be  overruled;  for  they 
i^te  to  matters,  of  which  the  decree  did  not  authorize 
^  Master  to  take  cognizance.     It  was  not  referred  to 

the 
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1826.       the  Master  to  oertifyy  whether  the  nine  acres  were 

terial  to  the  oonrenient  oocapatkxi  of  the  rest  of  dbr 
estate;  nether  had  he  any  joriidiction  to  consider, 
eqoitiesy  indqpendantly  of  the  question  of  titk^ 
arise  oat  of  the  ooodoct  of  the  parties.  Suppose  it 
dear  that  Askew  had  procured  Mn  and  Mis.  Goafir  id 
piosecote  their  suit,  for  the  purpose  of  baffling  the 
dors  who  were  seeking  to  enforce  against  him  his 
tract  of  purchase,  what  could  the  Master,  on  a 
dtle^  have  to  do  widi  such  a  drcumstance? 
was  to  consider,  whether  the  objections  to  the  title 
good — not,  at  whose  instance^  or  from  irfiat  motiv3S»  diqf 
were  set  up.  What  qpinion  the  Court  might  entertain, 
or  what  course  it  might  adopt,  if  it  saw  that  die  suit, 
which  created  the  difficult,  was  in  fact  prosecuted  by 
the  party  who  was  resisting  the  Adfihnent  of  hb  agree- 
ment, is  quite  another  question. 


END   OT   THE   FIRST   PART. 


REPORTS 


OF 

CASES 

1826. 
ARGUED  &  DETERMINED 

IN  THE 

HIGH  COURT  OF  CHANCERY. 


Rolls. 

MONTAGU  V,  NUCELLA.  j^%, 

Aug,  9, 

£DWARD  VANHARTHALS,  by  his  last  wiU,  dated  A  testator  be- 
in  August^  1814,  after  naming  Edward  Proudfoot  of  stock  to 

MontagUj  son  of  his  deceased  half-brother  Gerard  Monn  ^^\  ^^  fi^®, 
« ,  .  ,  nephews  and 

iagiiy  one  of  his  executors,  made,  among  other  bequests,  nieces,  or  to 

thefoUowing:  ^^V^  ,.,. 

o  spective  child 

or  children ; 

"My  said    nephew,   Edward  Proudfoot    Montagu^  **^T^^^Tli 

hiving  behaved  well  in  his  profession  in  the  navy,  and  such  share  to 

lumnir  been  harshly  treated  (if  not  even  un&irly),  I  leave  ^^^p^^  ^  J^® 
^  •'  ^  -^ ''  residuary  le- 

aod  bequeath  tohim,  for  future  comfort,  the  sum  of  1 5,000/.  gatee :—  each 
o^ital  in  the  consolidated  3  per  cent  annuities,  over  ^^  nieces^^* 
ud  above  any  other  advantage  he  may  derive  under  who  survive 

dds  wilL     I  leave  and  bequeath  10,000/.  capital  in  the  takes  his  o/ 

her  legacy  of 
stock  absolutely. 
The  tame  testator  apppints  as  hb  residuary  legatee  E.  P.  M.,  his  child  or  child- 
i;  in  case  of  his  death  without  any  such,  the  residuary  interest  to  vest  in  the 
'  ^e  nqphews  and  nieces  then  alive,  share  and  share  alike,  and,  as  before,  to 
of  their  respective  child  and  children ;  and  in  case  of  either  of  their  deaths 
mtaoy  fuch  issue,  then  his  or  her  share  to  be  divided  amongst  the  survivors :— • 
JB.P.  !£,  hsviog  tunrived  the  testator,  takes  die  residue  absolutely. 

N  consolidated 
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consolidated  3  per  cent  annuities  to  each  of  my  nephews 
and  nieces,  sons  and  daughters  of  my  half-brother  here- 
before  mentioned,  or  to  their  respective  child  or  children^ ^ 
viz.  George  Montagu,  Edgar  Montagu,  Magdalena  Mon- 
tagu, Louisa  Montagu,  and  Mary  Anne  Montagu:  and^ 
if  at  my  death  there  shall  not  be  a  sufficient  sum  in  my 
name  for  tliese  and  tSp^  fprementioned^  15,000/.  of  same 
stock  to  my  nephew  Edward  Proudfoot  Montagu^  my 
executors  are  forthwith  to  purchase  what  wanting,  that 
these  transfers  may  be  made  as  soon  as  conveniently  can 
be  done :  should  any  die  without  child,  such  share  to 
revert  to  mv  residuary  legatee."  The  will  conduded 
with  the  following  clause.  ^^  All  my  just  debts  being 
paid,  these  bequests  and  legacies  (and  such  as  I  may 
hereafter  add  by  way  of  codicil  or  memorandum,)  being 
complied  with  and  acquitted,  I  appoint  and  nominate 
as  my  residuary  legatee  my  before-named  nephew 
Edward  Proudfoot  Montagu^  his  child  or  children  bom 
in  wedlock:  in  case  of  his  death  without  any  such, 
then  the  residuary  interest  to  vest  in  my  other  nef^ws 
and  nieces  before  described,  then  alive,  share  and  share 
alike,  and  as  before,  to  each  of  their  respective  child  or 
children,  born  in  wedlock  :  and  in  case  of  either  of  their 
deaths  without  any  such  issue,  then  his  or  her  share  to 
be  divided,  share  and  share  alike,  amongst  the  survivprs, 
or  to  vest  in  the  last  survivor,  or  his  or  their  represent- 
ative or  representatives." 

Edxmrd  Proudfoot  Montagu^  and .  the  other  flye 
nephews  and  nieces  named  in  the  will,  survived  the  tes^ 
tator.  The  bill  was  filed  by  Edward  Proudfoot  Montagu^ 
against  the  executors,  his  own  children,  the  five  other 
nephews  and  nieces  of  the  testator,  and  their  children. 

Questions  were  raised  on  three  clauses  of  tbe  will, 

•  The  words,  "  or  to  their  respective  child  or  children,**  were 
an  interlineation  in  the  will. 

First, 


{^t,,  undar  th^  bequest  of  15,000^  stock,  Edward       1826* 
PfQim^faU  Moniag^  claimed ;  that  sum  absolutely :  whila     jjontagu 
scme.Qf  the  other  parties  insisted,  that  Uie  15)000/.  stock,.  v.. 

fpoi^k  th«^ri9ode  in  which  it  was  connected,  in  the  sub8e*^  ^f^^^^^*^. 
qwnfe  clause, 4  with  the  bequest;  of  10,000/^.  stock,,  must 
ha^sixtg^  to  limitations  similar  to  those  which. attachedx 
iipaO:tbQ.lalter'legacies  ;.i^id'that»^up€m  that  construction,: 
liikmxA^oudfb(4s Montagu  would)n(«b  take  the  15,000/«. 
stQiok'  absdntely* 

SeQ(mdly»  the : five 'nephewis  and.  nieces^  claimed,  their 
respective  legacies  of  10,000/.  stock  absolutely;  sa^d 
against  this  claim  it  was  insisted,  that  they  took  only 
Uftiintwtslsy.witb  remainders,  to i their  children  respnect- 

13iil!dlj^.u«der<  the  residuary- clause  Ed'doard  Broud^ 
ftokMikUagu,  clainned  the  residue,  absolutely*  His- 
^iUmii  contended,  thai  thej^.  tooki  the  residue  either 
j«ll^'wilb;hiin^  or  iftiremaindoTi  after,  a  life  interests 
iQiJiiiarand  tbei  other  nephews, and  nieces, , and  their 
€UMRray.cUimied(  interests  in  i^.iaicase.of^  bis  death 
^iiML  child  .orrchildren. . 

Hjbr  Sifgden,  and  Mr.  S^phemarh.  for  the.  Plaintiff 
^BdtBord  Proudfoot  Montagu^  dixd  .BiUings  Vk  Sandam  (a), 
Hincklei/  v.  Simmons  (6),  King  v.  Taylor  (c),  Turner  v. 
M$n^{d%  Cambridge  \.  lUm  {e\  Webster  y.  Hale'{/\ 
Choke  vt  Jh:V^andes  {g\  .Doe  v.  Sparrow  [h)^  WrigfU  V4 
Shpk€H.'(i)9\Ckg^ony^J^otio{t).  The  pointe  for  which 
t^f /piriiKipaUy vcoptended  wasf  tbiat  the 'interest  given 


(«>  1  yBraum^.C  C  393-  (/)  8  Ves,  410. 

(A)  4  Ves,  161.  (g)  9  Ves.  197. 

(c)  5  Ves.  807.  (A)  13  East,  359. 

(d)  6  Fdv.  557.  (t)  4  Banu  and  JU.  574. 

(e)  8  rot.  IS.  {k)  5  Bam,  and  JId.  6S6. 
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to  Edward  Prou^bot  Montagu  by  the  residuary  clause 
was  absolute.  "  His  child  or  children"  were  men- 
tioned merely  by  way  of  substitution,  in  case  of  hiB 
death  in  the  life-time  of  the  testator;  and  the  direc- 
tion that,  in  case  of  his  death  without  child  or  children, 
the  residuary  interest  should  vest  in  the  other  nephews 
and  nieces,  was  a  further  substitution,  providing  for  the 
event  of  the  death  of  Edward  Proudfbot  Montagi/s 
children  in  the  testator's  life-time.  The  particle  "or** 
had  been  omitted  before  ^^  his  child  or  children ;"  and 
the  insertion  of  it  would  render  the  meaning  of  the 
clause  quite  plain. 


Mr.  ShadweU  and  Mr.  Merivale,  for  the  five  nephews 
and  nieces,  argued,  that  by  the  bequest  of  the  sum  of 
10,000/.  stock,  to  each  of  them,  or  to  their  respective 
child  or  children,  the  testator  meant  to  give  the  legacies 
to  such  of  his  nephews  and  nieces  as  survived  him,  and 
to  substitute,  for  such  of  them  as  died  in  his  life-time,  ■ 
their  child  or  children.  The  direction  to  transfer  the 
stock  as  soon  as  it  could  be  done  conveniently,  showed, 
that,  according  to  his  own  conception  of  the  effect  of  his 
will,  there  would  be  persons  entitled  to  a  transfer  im- 
mediately afler  his  death,  and  the  absolute  vesting  of 
the  legacies  in  possession  was  not  to  be  postponed  by 
the  intervention  of  life  interests. 

Mr.  Skirraw^  for  the  children  of  Edward  Proudfbot 
MontagUf  and  of  one  of  the  other  nephews,  cited 
Hughes  V.  Sctt/er  (a),  Keely  v.  Fender  (6),  Sansbury  v. 
Bead  (c),  Hughes  v.  Hughes,  {d)  If  Edward  Proud/boi 
Montagu  died  in  the  testator's  life  time,  his  children 
were  to  take   the  residue ;   but  if  Edward  Proud/boi 


(a)  1  P.  Wnu.  554. 

(b)  6  Bro.  P.  C.  509. 


(c)  12  Fes,  75. 
{d)  14  Vet.  256. 
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Montagu  outlived  the  testator,  he  was  to  enjoy  the  re- 
sidue only  during  his  life.  For  when  the  will  directs, 
^in  case  of  his  death  without  child  or  children, 
then  the  residuary  interest  to  vest  in  my  other 
nephews  and  nieces  then  alive,  and  their  child  or 
children,^  the  reference,  in  point  of  time,  cannot  be  to 
the  testator's  death,  both  because  the  expression  <^  in 
case  of  his  death,"  is  in  itself  general,  and  because, 
in  the  subsequent  part  of  the  clause,  a  provision  is  made 
for  the  death  of  any  of  those  other  nephews  and  nieces 
without  children.  The  previous  gift  had  been  only  to 
the  nephews  and  nieces  then  alive ;  and,  therefore,  when 
the  event  of  their  death  is  afterwards  anticipated,  it 
must  be  death  at  some  subseqnent  period.  The  same 
words  mark  strongly  the  intention  of  the  testator,  that 
the  five  nephews  and  nieces,  and  their  children,  should 
take  successively ;  and  if  that  construction  be  adopted 
in  one  part  of  the  residuary  bequest,  the  preceding 
^ords  ought  to  receive  a  similar  intefpretation. 
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Mr.  Pemberton  for  the  executors. 


The  Master  ^  the  Rolls. 

The  first  question  relates  to  the  bequest  to  Edward 
ff^iudjbot  Montagu ;  and  upon  it  not  much  difficulty 
*wi  be  entertained.  The  words  are,  "  I  bequeath  to  him 
l^OOOt  capital,  in  the  consol.  3  per  cent  Bank  an- 
nwties,  over  and  above  any  other  advantage  he  may 
^VB  under  this  my  will."  If  there  were  nothing  else 
^  the  will  to  affect  this  clause,  no  doubt  could  be  en- 
^®tabed,  that  the  bequest  to  Edward  Proudfbot  Mon- 
^  is  absolute.  But  it  is  supposed  that  reference  is 
^e  to  this  legacy,  both  when  the  testator,  in  the  sub- 
*^ent  bequest  of  10,000/.  stock  to  each  of  his 
**phews  and  nieces,  or  to  their  respective  child  or 
^*Wren,  du*ects,  if  "  any  die  without  child,  such  share 

N  S  to 
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.a8f  6.       to  revert  to  bis  vesridoary  legatee  ;**  dnd  «l80,  n^hA  ia 

-the  -nesiduary  clause,  lie  says,  **^  in  case  of  his  {EiJkMrd 

JPrtmi^t  Moutagiis)  deatli,  without  any  diildren  bohi 

in  lawful  wedlock,  then  die  residnaiy  intere^  to  tisAt 

in  my  other  nephews  and  nieces  before  described^  fheh 

'^ive,  share  and  share  alike,  and  as  before  to  eadk  of 

'their  child  or  ^shildren."      Looking,  however  lit  4ie 

•original  beqne^it  is  clear  that  the  testatormeant  to  give 

Edward  PfvudfootMimlagu^xe  15,000/.  stock,  absdldtely, 

widiout  reference  to  his  children ;  and  the¥e  is  fldChfalg 

in  the  obscure  language  of  the  other  paits  dS  flie  iwiH, 

diat  marks  on  intention  to  abridge  his  interest 

The  tiext  question  arises  on  this  clause^  ^I  beqoeiidi 
10,000/.  capital,  in  the  consol.  S  per  cent  atintiitiel^»  to 
each  of  my  nephews  and  nieces,  or  to  their  vespecfive 
child  or  children ;  should  any  die  withoiit  thild,  SQch 
share  to  revert  to  my  residuary  legatee.''  And  the 
doubt  is,  whether  the  testator  mentions  the  chOd  or 
children  of  his  nephews  and  nieces  as  substitutes  for 
these  nephews  and  nieces  respectively,  in  case  any  of  the 
latter  should  die  in  his  Jife-time ;  or  whether  he  did  not 
mean  to  cut  down  the  parents  to  a  life-mterest,  and  to 
give  an  interest  in  remainder  to  their  children.  Several 
cases  have  occurred,  in  which,  where  a  bequest  has  b^en 
made  to  an  individual,  or  to  his  child  or  children,  or  to 
some  other  person,  the  child,  or  that  other  persoui  has 
been  considered  as  a  substitute  who  was  to  take,  in  case 
the  original  legatee  should  die  in  the  life-time  of  the 
testator.  In  Turner  v.  Moor  (a),  the  testator  be- 
queathed <^  15,000/.  to  his  nephew,  Robert  Dalryn^UjOS 
in  case  of  his  death,  to  his  lawful  issue ;  but  if  his 
nephew  should  be  deceased  at  the  time  of  his  the  tes- 
lator's  death,  without  leaving  any  lawful  issue^  then  he 


(a)  G  Ves,  551, 
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Ijequeathed  to  John  Turner^  or  in  case  of  his  decease^  to 
His'lawfid  issue^  3,000/.  of  the  stock."  Robert  Dalrymple 
died  without  issue  in  the  testator's  life-time,  and  the 
*qdestion  arose  on  the  bequest  to  Turner.     In  distin- 
Ig^mshihg  it  from  the  case  of  Douglas  v.   Chalmer  (a), 
ilie  Master  of  the  Rolls  observes,  "  There  the  word  was 
*'andi*  which  was  relied  on  in  Billings  v.  Sandomj  as 
"sbewing,  that  both  parties  are  to  take  a   benefit,  the 
^parent  and  children.     The  words  cannot  be  fully  satis- 
fied without  giving  each  some  interest,  which  can  be 
ooly  by  giving  an  estate  for  life  to  the  parent,  and  the 
dipital  to  the  children   after  the  death  of  the  parent 
Here  the  word  is  ^  or ;'  both  are  not  to  take ;  but  either 
ifie  parent  or  the  children  in  the  alternative,  and  thougli 
m  many  cases   *or'  has   been  construed    *and,'    you 
%tist  show  an  intention  requiring  that.     The  natural 
Import  is  to  exclude  the  one  from  any  participation  of 
4at  which  is  given  to  the  other."     The  same  doctrine 
will  be  found  in  Crooke  v.  De  Fafides  (J),  and  in  other 
aitthorities. 


Here  the  bequest  is  "  to  nephews  and  nieces,  or  to 
their  respective  child  or  children ;"  and  a  direction  is 
Added,  that  the  transfer  should  be  made,  that  is,  to 
those  who  were  to  take  under  the  will,  as  soon  as  could 
conveniently  be  done.  The  true  construction  is,  to  vest 
the  legacies  absolutely  in  the  nephews  and  nieces  who 
rtirVived  the  testator,  and  that  the  child  or  children  of 
lDcf)hews  or  nieces  took  only  as  substitutes  for  their 
^rent  or  parents  dying  in  the  testator's  life-time. 

The  third  question  is  upon  the  disposition  of  the  resi- 
due. The  testator  appoints,  "  as  his  residuary  legatee, 
Edward  Proudfoot  Montagu^  his  child  or  children;"  words 


(<*)  'J  res,  r»{)\. 


(6)  9  Vet,  197. 
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which  must  be  read  ^^  or  his  child  or  children.*'  Hie 
clause,  if  it  had  stopped  there,  must  have  been  considered 
as  substituting  for  Edward  Proudfoot  Montagu^  his  child 
or  children,  to  be  residuary  legatee  or  legatees,  in  case 
Edward  Proudfoot  MofUagu  had  died  in  the  life-time  of 
the  testator.  The  will  proceeds,  ^^  in  case  of  his  death 
without  any  such,"  that  is,  in  case  of  his  death  in  the 
testator's  life-time,  without  leaving  children,  ^^the  re* 
siduary  interest  to  vest  in  my  other  nephews  and  nieces 
before  described,  then  alive,  share  and  share  alike;  and, 
as  before,  to  each  of  their  respective  child  or  chUdren ;'' 
and  in  case  of  the  death  of  any  of  them  without  issuei 
his  or  her  share  is  to  go  to  the  surviving  nephews  and 
nieces.  This  seems  to  be  a  second  substitution  of  die 
nephews  and  nieces,  and  the  children  of  such  of  them 
as  should  die  before  the  testator,  for  Edward  ProudfixA 
Montoffi^  and  his  child  or  children.  First,  Edward 
Proudfoot  Montagu  is  appointed  residuary  legatee;  in 
case  of  his  dying  in  the  testator's  life-time,  his  child  or 
children  are  to  take  the  residue ;  in  case  of  their  deatb^ 
during  the  testator's  life,  the  other  nephews  and  nieces 
become  entitled ;  and  if  any  of  them  die  in  his  life- 
time, their  child  or  children  are  to  take  the  shares  of  the 
residue  which  the  parent,  if  alive,  would  have  taken«  as 
was  before  directed  concerning  the  legacies  previous)^ 
given. 


Though  the  language  of  the  will  is  obscure,  I  do  not 
see  enough  to  authorize  me  so  to  cut  down  the  interests 
given  by  these  clauses  to  the  legatees,  as  to  reduce 
them  to  mere  interests  for  life.  Looking  at  the  whole 
of  the  will,  the  residuary  clause  must  be  construed  ai 
the  previous  clause  was;  and  as  Edward  Proudjba 
Montagu  survived  the  testator,  the  residue,  upon  that 
construction,  vests  in  him  absolutely.  If  he  had  died 
leaving  children  who  survived  the  testator,  they  would 

h»v« 
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biTe  taken  the  residue ;  had  they  died  in  the  testator's 
life-dme»  his  other  nephews  and  nieces,  and  their  chil- 
dieii)  would  have  become  entitled  in  a  similar  manner. 


ITS 


JBefore  the  cause  was  heard,  Mr.  Pemberton  objected, 
thtft  the  questions  could  not  properly  be  argued,  till  it 
was  ascertained  by  a  report  of  the  Master,  whether  all 
tke  children,  who  were  in  esse,  of  the  Plaintiff,  and  of 
the  other  nephews  and  nieces,  were  before  the  Court, 
«id  that  for  that  purpose,  an  inquiry  ought  to  be  di- 
rected, 

Mr.  Stigden  answered,  that  it  appeared.on  the  face  of 
the  record,  that  all  the  children  were  parties  to  the  suit, 
iod  that,  unless  some  ground  were  laid  for  supposing 
diat  the  statements  to  that  effect' on  the  record  were  in- 
accurate, and  that  there  were  children  in  esse,  who  were 
tt>t  before  the  Court,  a  reference  ought  not  to  be  di- 
lected. 


1826. 


Montagu 

NuCSLLA. 


7^  Master  of  the  Rolls  was  of  opinion,  that  the 
^■se  was  ripe  for  hearing,  without  any  such  reference  or 
'^port,  as  had  been  suggested  on  behalf  of  the  execu- 
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Between  JOSHUA  SMITH  SIMMONDS  SMITH, 
1825^6.  Plaintiff; 

'  AND 

Rolls.  gj^  JOHN  FREDERICK,  Bart,  ARTHUR  STAN- 
July  HOPE,    THOMAS     THISTLETHWAYTE, 

^Mss^^*  PETER    STILL    and     Dame     ELIZABETH 

Aug.  5.  MORSHEAD,  -  -        Defendants. 

18S6. 

A  testator,       QIR    THOMAS  FREDERICK,   having  only   two 
^Ihl  t^^  children,  Elizabeth  and  Seltna,  and  bemg  possessed 

ofhis  real  and  of  considerable  personal  property,  and  seised  of  real 

personal  estate  estates, 

to  trustees,  ^  ' 

upon  trust,  within  six  months  after  his  decease,  to  raise  34,000/^  and  l^viilg^  out 
of  this  sum  made  a  provision  for  the  msdntenance  of  his  two  daughters,  E.  and  S., 
during  their  mmorities,  directed,  that  a  moiety  of  the  interest  arising  frotn  it  shoiild 
be  paid  to  each  daughter,  on  her  attaining  the  [ag^  of  twenty-one  or  manyii^  f<{r 
her  separate  use,  during  a  term  of  ninety-nine  years,  if  she  so  long  lived ;  anothat 
in  case  either  of  them  ched,  leaving  no  child,  or  issue  of  a  child,  the  whole  of  tne 
interest  should  be  paid  to  the  survivor,  for  her  separate  use,  during  the  ,Tp» 
mainder  of  the  term,  if  she  so  long  lived :  and,  subject  to  these  arid  some  con- 
dngent  gifts,  which  never  took  effect^  he  bequeathed  the  34,000/.  to  his  tnistofs 
upon  trust,  after  the  decease  of  his  daughters,  for  such  person  or  nersons  as  should^ 
under  the  subsequent  limitations,  be  entitled  to  the  residue  of  nis  real  ahd  per- 
sonal estate.  In  these  subsequent  limitations  the  trustees  were  directed,  upon  each 
of  his  daughters  attaining  twenty-one  or  marrying,  to  yield  up  to  her  a  moieity  of 
the  residue  of  his  real  and  personal  estates,  to  hold  the  same  to  her  and  the  lieirs 
of  her  body,  with  remaincler  to  the  other  daughter  and  the  heirs  of  her  bpdj» 
remainder  to  his  own  right  heirs.  In  a  suit,  instituted  on  behsilf  of  the  innat 
daughters,  for  the  administration  of  the  testator's  estate,  a  decree  was  made  for 
raising  the  34,000/.;  and,  the  personal  estate  proving  insufficient,  part  of  it  was  raised 
bv  the  sale  of  portions  of  the  real  estate.  Afterwards  S.,  with  the  concurrence  of 
tne  heir  of  the  surviving  trustee,  suffered  a  recovery  of  her  moiety  of  the  lands  to 
the  use  of  herself  in  fee ;  the  tenant  to  the  praecipe  being  made,  and  the  uses  of 
the  recovery,  declared  by  a  bargain  and  sale,  in  which  both  S.  and  the  heir  of 
the  surviving  trustee  were  conveying  parties,  but  which  was  not  enrolled  within 
due  time.  At  a  subsequent  period,  E.  suffered  a  recovery  of  her  moietv  of  the  lands. 
S.  died  leaving  children,  having  received  out  of  Colirt  the  moiety  of  the  principal  of 
that  part  of  the  charge  which  liad  been  raised,  but  without  having  taken  any  steps 
to  have  the  remainder  of  it  raised. 

Semble,  tliat  E.  and  S.  did  not  take  quasi  estates  tail  in  the  sum  of  34,000/. 

Held,  that,  if  E.  and  S.  took  quasi  estates  tail  in  the  34,000/.,  so  as  to  be  entitled 
to  it  absolutely,  yet,  under  the  circumstances  of  the  case,  the  unraised  portion  of 
S.'s  moiety  of  the  charge  was  extinguished,  and  the  unsold  estates  entirely  exo- 
nerated. 

That  an  eouitable  recovery  is  valid,  though  the  tenant  to  the  precipe  is  made  by 
a  bargain  and  sale  not  enrolled  within  due  time. 

Effect,  as  to  the  extinguishment  of  a  charge,  of  the  conduct  of  parties  who  are  in* 
terested  both  in  the  money  and  in  the  lands  out  of  which  the  money  is  to  be  raised. 


^tietiKkitk. 


CASES  IN  CHANCERY.  175 

tates,  in  the  city  of  London^  and  in  the  'conntSes  of       ¥82^. 
M^iddlese^r  and  Surrey^  made  his  last  will,   dated  the     ^^T^ 
^tt^- April  1770,  and  duly  executed  and  attested.     By     _     v. 
%»  after  giving  various  legacies,   he  devised  and  be- 
-vqneatlied  all  the  residue  of  his  estates,  as  well  real  as 
^personal,    unto    Charles    Garth,    Thomas    Wood    and 
MHatgaret  Batkurst,  and  the  survivors  of  them,  -and  the 
ken  of  such  survivor^  upon  trust,  within  six  months 
«fier  his  decease,  by  sale,  mortgage,  transfer,  or  other- 
wise}  of  bU  or  any  part  of  his  estates  real  or  personal, 
'tb  iHise  the  sum  of  34«,000/.,  and,  from  time  to  time,  to 
tphoe  out  the  same  at  interest  on  securities,  either  in 
Ittid,  or  in  the  funds,  to  be  taken  in  the  names  of  the 
^hntees,  or  the  survivor  of  them,  and  the  heirs  of  such 
flinttvor,  and  to  receive  the  interest,  dividends  or  other 
{ilocboe  thereof,  as  the  same  should  become  due.     The 
tatirtar  then  declared  the  trusts  on  which  he  g^vie  this 
Urn  of  34^,000/.  to  his  trustees.     These  were,  —  in  the 
#tBt  place,  to  pay  the  interest,  not  exceeding  1,000/.  to 
'Uatgaret  Bathurstj  until  his  two  daughters,  Elizabeth 
mi.  Selina,  should  attain  their  respective  ages  of  twenty- 
^Me  yeans,  or  days  of  marriage,  which  should  first  happieti, 
^oivards  an  allowance  of  1,000/.  per  anfium,  which  he, 
fa  a  subsequent  part  of  his  will,  gave  to  Margaret  Ba- 
ibarst  for   his  daughters'  maintenance  and  education ; 
after  his  daughters  should  have  attained  respectively 
ttenty^ne  years  of  t^,  or  their  days  of  marriage,  to 
yUy  unto  each  of  his  datightcfrs  for  their  own  use  and 
tNttefit,  for  the  term  of  ninety-nine  years,  if  they  should 
10  long  live,  the  interest  to  arise  from  the  principal  sum 
of  84^000/.  share  and  share  alike,  and  to  be,  in  ca^e 
nf  the  marriage  of  both  or  either  of  his  daughters,  ds 
-ad  for  a  separate  and  distinct  provision  for  them  and 
mA  of  them,  and  as  such,  to  be  paid  to  them,  and  not 
to  their   respective   husbands;    in    case  either  of  his 
daa^ters  should  happen  to  die,  leaving  no  child  or 

children, 
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1826.  children^  or  lawful  issue  of  such  child  or  children,  Uf 
pay  to  the  survivor  of  his  daughters,  the  interest  to 
arise  upon  the  principal  sum,  for  the  remainder  of  the 
term  of  uinety-nine  years  then  unexpired,  if  she  should 
so  long  live ;  if  both  his  daughters  should  die,  leaving 
no  lawful  issue,  then,  within  six  months  after  the  decease 
of  both  his  daughters,  to  pay  unto  Margaret  Batkurstf 
if  she  should  survive  his  daughters  dying  without  issue, 
as  aforesaid,  the  further  sum  of  10,000/.,  part  of  the 
principal  sum  of  34,000/.,  and  also  the  interest  to  grow 
due  upon  the  residue  thereof  for  the  remainder  of  the 
term  of  ninety-nine  years  then  unexpired,  if  she  should 
so  long  live.  Subject  to  the  payment  of  the  several  gifhs 
charges,  incumbrances,  and  contingencies  by  him  thereby 
charged  and  limited  in  the  34,000/.,  he  devised  the 
same,  or  what  should  remain  of  the  same,  and,  as  the 
same  should  become  clear  and  free  of  all  or  any  part  of 
the  charges  and  incumbrances,  unto  Charles  Gofiif 
Thomas  Wood  and  Margaret  Bathurstj  in  trust,  to  pay 
the  same,  afler  the  decease  of  his  two  daughters  respec- 
tively, in  moieties  or  in  whole,  as  the  case  should  be^ 
unto  such  person  or  persons  as  should  be  entitled  under 
the  uses  and  limitations  therein  mentioned,  to  the  resi- 
due and  remainder  of  his  estate  real  and  personal,  and 
upon  the  like  uses  and  limitations. 

As  to  the  residue  and  remainder  of  his  estates  real 
and  personal,  the  testator  devised  and  bequeathed  the 
same  unto  Charles  Garth^  Thomas  Wood  and  Margaret 
JBathurst,  and  the  survivor  and  the  heirs  of  such  survi- 
vor, upon  trust,  that  they  or  the  survivor,  or  the  heirs 
of  such  survivors,  should  receive  the  rents,  issues,  divi- 
dends or  other  produce,  for  the  use  of  his  two  dau^ 
ters,  until  they  should  severally  attain  the  age  of  twenty- 
one,  or  day  of  marriage,  which  should  first  happen,  and 
then  to  pay  to  his  daughter,  Elizabeth,  one  moiety  of  all 
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such  rents,  issues,  interests,  dividends,  and  produce  1826. 
thereof  as  should  have  been  received  by  the  trustees,  g  "  '~ 
or    ^ther  of   them,   except    such    proportionate  part  v. 

theircof  as  should  have  been  expended  in  the  due  exe- 
cution of  his  will ;  and  from  and  after  his  daughter  Eliza^ 
betfk's  attaining  the  age  of  twenty-one,  or  her  day  of 
manriage,  then  to  yield  up  to  her  a  moiety  of  all  his 
leal  And  personal  estate,  not  otherwise  devised,  to  hold 
to  tier  and  the  heirs  of  her  body  lawfully  begotten ; 
and  Ibr  want  of  such  issue,  he  devised  the  same  unto 
his  daughter  Selina^  and  the  heirs  of  her  body  lawfully 
begotten ;  and  for  want  of  such  issue,  to  his  the  testa- 
tor's o?m  right  heirs  for  ever.     The  testator  next  di- 
rected his  trustees  to  pay  to  his  daughter  Seltna,  the 
other  moiety  of  the  rents,  interest,  dividends  and  pro- 
duce of  the  residue  of  his  real  and  personal  estate  (subject 
to  the  same  exception  as  the  first  moiety),  on  her  attain- 
^  twenty-one,  or  her  day  of  marriage  as  aforesaid ;  and 
^wi  to  yield  up  to  her  the  other  moiety  of  all  his  real 
^od  personal  estates  as  aforesaid,  to  hold  to  her,  and  the 
irirs  of  her  body  lawfully  begotten ;  and  for  want  of 
snch  issue,  he  devised  the  same  to  his  daughter,  Eliza^ 
^^^^  and  the  heirs  of  her  body  lawfully  begotten ;  and 
tor  ^ant  of  such  issue  to  his  the  testator's  own  right 
"W»  for  ever. 

^^crks  Garthy  Thomas  Wood  and  Margaret  Bathurst 
^ere  appointed  trustees  and  executors  and  executrix  of 

^i^  Thomas  Frederick  died  on  the  16th  of  December 
^''^O  ;  and  on  the  4th  of  April  1771,  a  bill  was  filed  on 
p**^lf  of  his  two  in&nt  daughters,  who  were  his  only 
^"•^^  and  his  co-heiresses,  for  the  administration  of  his 
••***^  and  the  execution  of  the  trusts  of  his  will.  By 
^^^oree  pronounced  in  that  suit,  on  the  16th  of  July 
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17719  the  Court  declared,  that  the  will  was.  well  proved ;. 
that  tl^e  trusts  of  it  ought  to  be  carr^e^.into  eXiec^tiol;|L■;f 
v..  apd.that  the  Plaintiffs  were  entitled  tq  have;  a  siyn  <^ 

*?PW9^  money,  whjqh  they  claiqie4  qpder  their  fatherfs  Inl^^|:i^kgeL 
settlement,  r^sed  for  their,  ben^t.  Then^,  after,  dlr^^ 
ing  a. reference  to  th^  Master,  to  take  the  usual  accqm^^l^ 
of  the  test^tqr's  personal  estate,  it  was  order^,  thal^,  qui; 
of  tl^  clear  surplus  of  th^  personal  estate, ,  if,  ^9j«  tb^ 
suinqt*.  34,0002,  provide  fpr  tl\e  Plai^tifi^  by,  th^  .wiljip. 
should  t|€;  raised;, that,  in^case  the, p^if^nal  q^tfit^  4lpl(|4: 
nqt,  be  su£Bicient  for  that,  purpose^  a  sum  (^^  IfS^^^f^ 
bank  stock,  then  standing, in  the  name  of  the;  Accoiyit^jjfe 
general,  to  the  account  of  the  real  esta^je  of  Sirt  2[!k!iMM 
l^rederlck,  in .  tri^t  i^  the  (;auset.  or  so  A^uch  t^eroqif)  a^ 
wou^n^ke  good  the  d^ficiency^  should  be^5(i;M»  ttjijifa 
in  case  the  mqney  pro^u^edby,  the;  sajl^  0|f<  tbe^:  bfi))j^ 
stock,  should)  likewise  prove  deficient, ^t)ie.  deficL^f^cy^ 
should  be  raided  by  sale  of  a  su^cient  part.ofttl^-t^lf^ 
tator's  real  estate;;  that  t^e;  sum  of  34,0004,,  wb^ 
raided,  sh9uld  be;  placed  out  at  ipterestji  upon .  gQvef!^ 
ment  securities,  with  the  approbatfiqn  of  the  Ma^te^jf.^ 
the  n^mes. of  CAar^  Garthy  Therna^  Wo(^  Biid^  Jifg,^^ 
ret  Batiur^f[upoja,the  trpsts  declared  iijii  the  wiJJl,.cp|^ 
Cfsm^gthe  same;  that,  out.of  the. interest;, an4^i<}<$n^ 
to  arise  on  the  securities,  in  which  the  34,QiQ.O/^,  sjipp]^ 
be  placed,  the  sum  of  1,000/.  a-year  should  be  paid  to 
Margaret  Batkursty  for  the  maintenance,  and  edu^ajt^on 
of  Selina  Frederick  and  Elizabeth  Frederick;  ,\}mX^J3Ie^ 
overplus  of  such  interest  should  be  laid  out  by  X}^,J^^ 
countant-general,  in  Bank  3  per  cent  annuities,  in  trust 
in  that  caujse^the  trustees  account;'  and  t^t^  ugtil 
the  34,000/..  was  raised,,- the  dividends  to  apprueopotlfQ 
sum  of  16,495/.  Bank  stock  should  be  paid  tp  Margta^e^ 
Batkursty  ii>  part  discharge  of  the  allowance  of,  laOQOJh 
a-year, 

After 
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After  tl^e  decree,  but.  before    any  report  had.  been  1826. 

made^  ^UzabetA  Fredrick  iparried.  Sir  John  Morshead;  ^■TS^'Tsi 

a)fd  S^na  Frederick  married  Robert  Thistlethwayte.    I^  v. 

coqfeqiiepce  of.  th^e .  events,  a  bill  of  re|vivor  and  a  \»^^^erick. 
siqpiplfinental.  bill  were  filed.     In  the  mean  time  Mrs* 
Bifihurst  died* 

In  1779,  the  Master  reported,  that  the  personal  estate 
o(  ^x  JJiomas  Frederick  was  insufficient,  by  the  sum  of 
3f702i  lis.  6d^  fpr  the  payment  of  his  debts, and  lega- 
cjusj  and,  in  the  same  year^  at  the  hearing  on  further 
dii^ons,  it  was  ordered,  that  so  luuqh  of  the  1 6,49 5/. 
Bf^  49€l^  as  would  be  sufficient  to  raise  the  sum  of 
^$101%  lis.  6d.y  with  subsequent  interest  and  costs, 
shimild.be  sold,  and  the  proceeds  paid  to  the  several 
puties ei^tjtled.  This  was  done;  and  the  16,495i[.  Bank 
itc^  was  thereby  reduced  to  11,885/.  14^.  2d. 

Apother  order^  made  in  the  cause,  on  the  26th  of 
I^fn^qry^  1783,  directed,  that  a  moiety  of  that  sum  of 
Ufi^SL  lU.  2d.  Bank  stock  should  be  sold ;  that  the 
produce  thereof  should  be  laid  out,  under  the  direction  of 
uiC:  Court,  on  a  mortgage  of  a  part  of  Selina  ThisUe- 
^himftis  estates  in  the  county  oi Middlesex  and  Surras 
^  that  the  interest  should  be  paid,  according  to  the  direc- 
^'Wis  of  Sir  ThomcLS  Fredericks  will.  Ip  pursuance  of  this 
^'^)  the  sum  of  5,942/.  17s.  \d.  Bank  stock  was  sold; 
^.6,627/.  \2s.  5d.f  being  the  sum  raised  by  the  sale, 
^  laid  out  on  a  mortgage  of  Mrs.  T/iistletlfwat/te's 
"^ty  of  some  of  her  father's  lands. 

Previous  to  Selina's  marriage,  Mr.  Thistlethwayte^ 
lUfder  the  sanction  of  the  Court,  executed  a  settlement, 
^.  which  he  entered  into  certain  covenants  concerning 
"*  intended  wife's  real  and  personal  property.     These 
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1826.       covenants  were  afterwards  released;   and,  under  Am 
g  '  direction  of  the  Court,  a  new  settlement  was  madc^  by 

«.  deeds  of  lease  and  release,  bearing  date  respectively  on 

the  3d  and  4th  of  March  1788.     By  the  release, — wliidi 
was  made  between  Mr.  and  Mrs.  Thistlethocytej  dl  the 
first  part;   C/iarles   Garth  and   Thomas  Woody  cX  iSbm 
second  part ;  and  Thomas  Cocks  and  Alexander  Thistle* 
thvaaytey  of  the  third  part ;  and  which  recited  the  will  of 
Sir  Thomas  Frederick^  the  proceedings  in  the  cause^  the 
alleged  rights  of  Mrs.  Thistlethwayte  under  her  father^a 
will,  and  the  proposal  for  a  new  settlement, — it  was  wit* 
nessed,  that,  in  pursuance  of  that  proposal,  and  for  the 
considerations  therein  mentioned,  it  was  agreed  between 
Robert  Thistlethwcnfte  and  Selina  his  wife,  with  dieip* 
probation  of  Charles  Garth  and  Thomas  Woody  tha^  if 
the  84,000/.  should  at  any  time  during  the  joint  lives  of 
Robert  Thistlethwayte  and  Selina  his  wife,  be  nused^ 
pursuant  to  the  directions  of  the  will  of  Sir  TTumai 
Frederick^  and  the  decree  of  the  1 6th  oijviy  1771,  then 
one  moiety  of  the  interest  of  the -84,000/.  should  firom 
thenceforth,  during  such  joint  lives,  be  paid  to  Selina 
Thistleth*majfte  for  her  separate  use ;  and,  that  until  die 
84,000/.  should  be  so  raised,  a  moiety  of  the  rents  and 
profits  of  the  manor  of  Dankurst  and  Hascomby  and  of 
all  the  messuages,  cottages,  lands  and  hereditaments  in 
Hascombj  Tuesley  ^imdi  Godalmitigy  and  also  a  moiety  of 
the  interest  and  dividends  of  the  11,885/.  145.  2d.  Bonk 
stock,  should,  during  the  joint  lives  of  Robert  TTiisde^ 
th'mayte  and  Selina  his  wife,  be  paid  to  Selina  ThisUe^ 
thiDaytCy  for  her  separate  use ;  and  likewise  that  the  estate 
tail,  which  she  would  be  entitled  to,  of  and  in  one  moiety 
of  the  same  manors,  and  of  other  hereditaments  in  die 
county  of  &irr^,  or  such  of  them  as  should  remain  after 
raising  the  84,000/.,  should  not,  at  any  time  during  tiie 
joint  lives  of  Robert  Thistlethwayte  and  Selina  his  wife^  be 
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barred  or  destroyed,  without  the  consent  of  Charles 

Garth  and  Thomas  fVoodj  or  the  survivor  of  them,  or       ^'^  ^^ 

iiis  h&rSf  testified  as  there  mentioned.  v* 

.After  the  execution  of  these  settlements,  various  sales 
took  place  of  portions  of  the  London  property ;  and  the 
ptuncfaase-monies,  beiug  paid  into  Court  to  the  credit  of 
tiid  cause,  were  invested  in  18,491/.  6s»  Id.  9  per  cent, 
ftodc,  the  dividends  of  which  were,  from  time  to  time, 
paid  to  Lady  Morshead  and  Mrs.  Thistlethvoayte^  in 
equcii  moieties. 


October  1 802,  Mr.  Thistlethwayte  died,  leaving  se- 

children.     After  his  death,  Mts.  TJiistlethwayte  re- 

lolv^ed  to  destroy  her  equitable  estates  tail  in  the  moiety  of 

the  hereditaments  devised  to  her  by  her  father.     For  that 

purpose,  by  an  indenture  of  bargain  and  sale,  bearing 

date  the  7th  day  of  February  1803,  and  made  between 

l^omas  JVoodj  the  heir  of  the  surviving  trustee,  of  the 

fint  part;  Selina   Thistlethxvai/te,  of  the  second  part; 

Peter  Stilly  of  the  third  part ;  and  Robert  Strongs  of  the 

fcarth  part;    Thomas  Wood  bargained  and  sold,  and 

&Iffia  Thistlethwayte  granted,   bargained  and  sold   to 

P^ter  Still  and  his  heirs,  aU  her  undivided  moiety  of  the 

derised  premises,  and  all  the  estate  and  interest,  legal 

vA  equitable,  of  him  and  her  therein,  to  hold  the  same 

to  Peter  Still  and  his  heirs ;  to  make  him  tenant  of  the 

whold,  in  order  that  common  recoveries  of  the  pre^ 

^'^^  might  be  suffered,   which  should  enure  to  the 

'tt*  of  Selina  Thistlethwayte^  in  fee.     Recoveries  were 

accordingly  suffered ;  but  the  bargain  and  sale  was  not 

*>»olled  till  the  10th  of  August  1803,  when  more  than 

"^  lunar  months,  from  the  day  on  which  it  bore  date, 

fc^  elapsed. 
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At  the  time  of  the  execution  of  the  bargain  and  sal^ 
some  wood  lands  were  in  hand ;  all  the  rest  of  the  estate, 
except  an  advowson,  was  in  the  occupation  of  tenants. 

In  1804,  Thomas  Wood,  the  heir  of  the  suryiring 
trustee,  conveyed,  under  the  direction  of  the  Court,  the 
hereditaments,  late  the  estate  of  Sir  Thomas  Frederick^ 
to  new  trustees,  to  hold  the  same  to  and  to  the  use  of 
them  and  their  heirs,  upon  the  trusts  and  subject  to  the 
powers  expressed  in  the  testator's  will,  so  far  as  the 
same  were  undetermined. 

In  1813,  Sir  John  Motshead  died;  and,  shortly  after- 
wards, his  widow  suffered  a  recovery  of  her  moiety  of  her 
father's  real  estate. 


A  marriage  having  been  agreed  upon  between  Selina 
Thistlethwayte  and  the  Plaintiff,  Joshua  Smith  Simmonds 
Smithy  deeds  of  lease  and  release,  dated  on  the  19th. 
and  20th  oijune  1812,  were  executed  for  the  purpose 
of  settling  her  fortune  to  her  separate  use.  The  release, 
in  enumerating  the  various  descriptions  of  property  of 
which  the  lady's  fortune  consisted,  recited,  among  other 
things,  that  she  ^^  was  seised  of  or  entitled  to  the  rents  and 
profits,  during  her  life,  of  an  undivided  moiety  of  certain 
hereditaments  in  the  parishes  of  Hascomb  and  Hampton^ 
and  other  places  in  the  several  counties  of  Sun-ey  and 
Middlesex,  late  the  estate  of  her  father  and  grandfather, 
or  one  of  them  ;  that  she  was  also  entitled,  during  her 
life,  to  the  dividends  of  the  several  sums  of  4<,325/.  155.  9d, 
and  10,638/.  6s.  Id.  3  per  cent,  consolidated  annuities, 
standing  in  the  name  of  the  Accountant-general,  under 
or  by  virtue  of  the  last  will  and  testament  of  Sir  Thomas 
Frederick,  and  to  the  dividends  or  annual  produce  of 
certain  other  trust-funds,  consisting  of  96/.  lOd.  stock  of 

the 
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tbe   .Bank  of  England^  standing  in  the  name  of  the 
AccaiJ&ntant-general."     It  then  conveyed  to  trustees  all 
her  r^al  estate;  all  the  dividends,  during  her  life,   of 
the  stocks,  funds,  and  securities  thereinbefore  mentioned, 
and  of  all  other  trust-funds,  stocks  or  securities,  to  which 
she  was  entitled  for  life ;  and  all  other  the  personal  estate 
ax\d  effects  (with  some  particular  exceptions),  in  which 
she  had  any  interest,  upon  certain  trusts  for  her  separate 
use.  Under  these  trusts,  the  property,  to  which  she  was 
entitled  otherwise  than  for  her  life  only,  was  made  subject 
to  her  appointment  by  deed  or  will,  fuid,  in  de&ult  of 
appointment,  was  to  go  to  the  heirs,  executors,  admini- 
strators and  assigns  of  her,  Selina  ThistletkmaytCj  as  if  she 
were  a  feme  sole.   In  no  part  of  this  settlement  was  any 
©ention  made  of  the  34«,000/. 


1826. 


Smith 

V, 

Faeoerick. 


The  marriage  was  shortly  afterwards  solemnized; 
snd  Mi's.  Smithy  in  the  following  year,  made  a  will, 
executed  with  the  forms  requisite  to  the  due  exercise  of 
the  power  reserved  to  her ;  by  which,  after  bequeathing 
sn  annuity  of  100  guineas,  she  gave  and  bequeathed  to 
her  husband  all  the  residue  of  the  money  and  personal 
property  over  which  she  had  a  disposing  power,  whe- 
toer  consisting  of  money  in  the  funds,  or  on  mortgage, 
w  otherwise  charged  on  any  estate,  or  of  whatever 
"Ascription  the  same  might  be. 

In  July  1815,  Mrs.  Smith  presented  a  petition, 
which, — after  setting  forth  her  father's  will,  the  pro- 
ceedings in  the  suit,  and  her  right  to  the  6627/.  1 25.  5d. 
Wd  out  on  mortgage,  (being  the  produce  of  a  moiety  of 
"^  Bank  stock  which  stood  to  the  account  of  Sir  Thomas 
^^derici^s  real  estate,  and  had  been  treatetl  as  part  of 
*€  34,000/.),  and  to  a  moiety  of  the  sum  of  18,491/.  6s. 
14i — stated,  "  that  she  was  advised,  that,  under,  the 

O  2  limitations 
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1896.  limitatioiis  m  the  will  of  Sir  Thomas  Fredtridk,  dhe  i* 
entitled  abcolntely  to  one  moiety  of  the  snm  of  S4^IM 
whea  the  whole  thereof  should  have  been  raised,  or 
so  mnch  thereof  as  had  been  raised,  and  that  Ae 
rdease  her  moie^  of  the  real  estate  of  Sir 
Fredarick  remaining  unsold,  from  the  raising  or  bci 
liaMe  to  contribute  towards  the  raising  erf*  any  tmA 
part  of  snch  som."  It  then  recited,  that  upon  her  ■■ 
riage  with  Mr.  Smithy  no  setdement,  or  agreement  fia 
settlement,  had  been  made,  which  coold  tSocX  het  i 
terest  in  the  fimds  that  were  in  question  in  the 
and  it  prayed,  that  she  might  be  declared  to  be 
absolutely  to  the  6627/1  12s.  5^  and  that  the 
die  stock  m^t  be  transferred  to  her  for  her 
use.  On  the  28th  of  July,  the  Court,  with  the 
of  the  other  parties,  made  an  order  to  the  efifect  pngfn 

In  June  preceding^  Lady  Morshcad  had  presented 
petition,  containing  similar  recitals,  and  praying  anoi 
directions  and  declarations  with  respect  to  the  etl 
moiety  of  those  funds;  and  on  the  15th  of  that  monl 
an  order  was  made  according  to  her  prayer. 

In  1817,  Mrs.  Smith  died.  Her  husband  toA.  c 
letter^  of  administration  to  her,  with  her  will  annexe 
and  her  real  estates  descended  to  her  eldest  son  by  li 
former  marriage,  either  as  her  heir-at-law  or  as  t 
heir  of  her  body.  In  1823,  Mr.  Smith  filed  his  bi 
insisting,  that,  either  as  her  appointee,  or  as  her  adii 
nistrator,  he  was  entided  to  so  much  of  the  mcMdj 
the  34,000/.  as  had  not  been  raised  during  the  life  of  I 
deceased  wife.  The  prayer  was,  that  what  remain 
due  for  principal  and  interest,  in  respect  of  the  duur 
of  34,000/.,  might  be  raised  by  the  sale  or  mortga 
of  a  competent  part  of  Sir  Thomas  Fredericks  n 
estate,  and    that    the    sum   due   to  the   Plaintifl^ 

appoint 
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ifpdniee  or  administrator  of  his  deceased  wife,  in  re-        1826* 
spoct  of  her  moiety  of  the  34,000/.,  might  be  paid  to     ^"^XT^ 
him.*  t;. 

F]l£S£AICK. 

i 

^ZTiistlethwai/tej    the    principal    Defendant,    by    his 
iPQS^^er  submitted,  ^^that,  according  to  the  true  con- 
stnmction  of  Sir  Thomas  Frederick's  will,  the  disposition, 
itDmediately  preceding  the  limitation  to  the   testator's 
owQ  right  heirs  of  one  moiety  of  the  sum  of  34,000/., 
did  not  vest  an  absolute  interest  therein  in  Seltna  Smith  / 
bat  that,  owing  to  the   prior  limitations  thereof   the 
same  continued  so  far  in  suspense  or  expectancy  during 
lier  life,  as  to  vest  on  her  death  in  him  Thistlethwayte 
18  her  heir  in  tail."     He  also  insisted,  that,  even  if 
Sdina  took  an  absolute  interest  in  her  moiety  of  the 
MiDOO/.,  yet,  by  reason  of  the  nature  and  extent  of  her 
mterest  in  the  lands  charged  with  that  suqi,  and  of  the  in- 
denture of  the  7th  of  February  1803,  and  the  recoveries 
n^ed  in  pursuance  of  it,  and  of  her  acts  and  conduct, 
so  much  of  her  moiety  of  the  34,000/.  as  was  not  raised 
in  ker  life-time,  was  intended  by  her  to  sink,  and  did 
sink  into  the  moiety  of  the  lands  charged  with  it,  and 
therefore  ought  not  to  be  now  raised. 

Mr.  Haruj  Mr.  Stigden,  and  Mr.  Garratt^  for  the 
PlaimiiF. 

£ach  daughter  took  a  quasi  estate  tail,  and  conse-^ 
V^ently  an  absolute  interest  in  a  moiety  of  this  charge 
^84,000/.  Words  which  are  sufficient  to  create  an 
^stale  tail  in  lands  of  inheritance,  will  give  the  absolute 
PWperty  of  a  chattel,  Austin  v.  Taylor  (a);  even 
^'^^h  it  should  have  been  clearly  the  intention  of  the 

^*s^torto  confer  only  a  life  interest,Sr(wim:A:^v.  Bagot{b)\ 

I 

(a)  Ambler^Sie.  1  Eden,  361.  (b)  1  Met.  271. 

OS  and 


186  CASES  IN  CHANCERY. 

* 

1826.        and  the  same   rules    apply,    when  the  chattel  ii 
^  ^  ^^^       posed  of,  not  by  du-ect  and  substantive  limitations 
.    V.  by  words  of  reference  to  clauses,  by  which  the  rei 

FiBBEEicK.  devised.  Brittony.  Twining,  {a)  Here  Sir  Thomas 
erick  gives  to  each  daughter,  upon  her  attaining  Xm 
one  or  marrying,  a  moiety  of  the  interest  of  the  34 
for  ninety-nine  years,  if  she  so  long  lives ;  and 
having  made  some  other  partial  dispositions  of  it, 
event  of  either  or  both  of  his  daughters  dyiQ{ 
leaving  no  issue,  he  directs,  that,  after  their  de 
the  34,000/.  shall  be  paid,  in  moieties,  or  the  who 
the  case  may  be,  to  such  persons  or  person,  as,  und 
subsequent  uses  and  limitations,  should  be  entit 
the  residue  of  his  real  and  personal  estate.  Now, 
we  look  to  those  subsequent  uses  and  limitations,  wi 
that  each  daughter,  upon  attaining  twenty-one,  or  n 
ing,  took  an  equitable  estate  tail  in  a  moiety  < 
lands,  with  remainder  to  her  sister  in  tail,  remaini 
the  right  heirs  of  the  testator.  These  same  limit 
must  attach  upon  the  34,000/.,  subject  to  the  part 
terests  which  are  created  by  the  prior  words  of  e 
gift ;  and,  therefore,  &//na,  upon  attaining  twenty- 
marrying,  not  only  was  entided  to  receive  a  moi 
the  interest  during  her  life,  but,  subject  to  the  ; 
interests  which  were  to  arise  if  either  or  both 
daughters  died  without  issue,  she  became  tenant  i 
and  consequently  absolute  owner,  of  a  moiety 
fund* 

It  is  impossible  to   construe'  the  limitation  < 
residue  of  the  estate  as  being,  in  respect  to  this  i 
34,000/.,  merely  a  designation  of  the  persons,  whc 
the  death  of  the  ladies,  were  to  enjoy  the  fund, 
effect  of  this  limitation  had  been  to  give  to  the  dau 

{a)  5  Mev,  176. 
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an  estate  for  their  respective  lives,  to  their  separate  use,        1826. 
remainder,  after  the  decease  of  each  of  them,  to  the     *--  t  ■ 

Smith 

beirs  of  their  respective  bodies,  there  might  have  been  i,. 

some  ground  to  contend  for  such  a  construction.  But  Fi^kdebick. 
here,  the  gift  of  the  residue  of  the  real  and  personal 
estate,  which  is  applied  by  words  of  reference  to  the 
charge  of  S4«,000/.,  is  "to  the  testator's  daughters, 
to  hold  to  them  and  the  heirs  of  their  respective  bodies 
lawfully  begotten."  These  words  must  vest  an  estate 
tail  in  the  daughters  themselves. 

In  truth,  this  question  has  been  already  decided.  Part 
of  the  sum  was  raised  by  the  Court  in  the  suit  for  the 
Administration  of  Sir  Thomas  Frederick's  estate ;  and,  by 
^  orders  oi  June  and  July  1815,  that  portion  of  it  has 
Ijoen  declared  to  belong  to  the  daughters  absolutely. 
Their  rights,  in  so  much  of  the  charge  as  has  not  yet 
l^een  raised,  must  be  the  same. 

Though  the   whole   of  the   34,000/.  has  not   been 
•ctually  severed  from  the  inheritance,  it  must  be  con- 
•*dered  as  having  been  all  along  a  fund  existing  in  equity; 
Ae  direction  to  raise  it,  contained  in  the  will,  is  impe- 
•^tive;  the  decree  of  1771,  orders  it  to  be  raised ;  a  con- 
siderable part   of  it  was    duly  appropriated;    and,    to 
Accomplish  that  purpose,  some  parcels  of  the  real  estates 
^ct^  sold.     The  settlement  made  on  SelincCs  first  mar- 
*^^ge  treated  the. charges  as  subsisting,  and  so  did  all  the 
••^bsequent  proceedings  in  the  suit;  Selina^  therefore, 
^^  the  time  of  her  marriage  with  Mr.  Smithy  was  entitled 
•l^solutely  to    a  moiety   of  the    34,000/.,    which    was 
^*^rged  upon  the  entirety  of  her  father's  real  estates ; 
**^d.  Mr.  Smith,  either  as  her  appointee  or  as  her  per- 
A^nal  representative,  is  entided  to  have  so  much  of  her 
Moiety  of  the  sum,  as  was  not  satisfied  in  her  life-time, 
■^ised  out  of  the  entirety  of  the  lands.     Nor  will  any 

^    O  4  injustice 
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Smith 

F&ESEBtCK. 


injustice  be  thereby  done  to  Lftdy  Morskead :  for,  though 
a  charge  is  thus  thrown  upon  her  moiety  of  the  estate^ 
she  can  indemnify  herself  by  calling  in  like  manner  upon 
the  entirety  of  the  lands,  to  make  good  to  her  the  whole 
of  her  moiety  of  the  84,000/.,  so  as,  in  effect,  to  shifl  owtsf 
upon  Selind!s  portion  of  the  inheritance  the  whole  wrigfat 
o(Selina*6  portion  of  the  charge* 


Thus  stands  the  right  of  the  Plaintiff;-— a  riglll 
which  cannot  be  resisted,  except  by  shewing,  that  Mm* 
Smtthj  while  sui  jurist  did  some  act  which  extingubhed 
the  charge ;  and  an  act,  to  have  that  effect,  must  mani* 
fest  a  clear  intention  that  the  charge  should  cea^.  The 
only  act  done  by  her,  to  which  such  an  operation  can  bt 
ascribed,  is  the  recovery  suffered  in  1808.  Beings  befori 
that  recovery,  equitable  tenant  in  tail  of  a  moiety  of  ^ 
feal  estate,  it  was  very  natural  that  she  should  wish  to 
convert  her  estate  tail  into  a  fee,  and  to  clothe  haf 
equitable  with  the  legal  interest.  But  what  is  there  in 
such  a  purpose,  that  manifests  an  intention  to  extinguish 
a  portion  of  an  entire  charge,  which  it  was  not  possitda 
for  her  to  extinguish  in  toto,  and  of  which,  indeed,  k 
was  not  possible  for  her  to  extinguish  even  tfie  minutetl 
portion  absolutely,  since  there  were  contingencies^  mi 
which  the  whole  of  it  would,  for  a  time,  vest  in  diber 
persons?  If  it  had  been  her  purpose  that  the  cbai|{e 
should  cease,  nothing  would  have  been  easier  than  to 
have  introduced  a  declaration  to  that  efiect  in  the  deed 
leading  the  uses  of  the  recovery  :  but  when  we  look  at 
the  bargain  and  sale,  we  find  not  a  single  recital  or 
dause  pointing  at  such  an  object.  In  suffering  the 
recovery,  she  had  no  intention  beyond  the  acquisition  of 
the  fee.  The  acquisition  of  the  fee  would  not  in  itself 
merge  such  an  interest  as  she  had  in  this  sum  of  moneys 
and  there  is  not  the  slightest  indication  of  a  purpose,  thit 
it  b-faonld  produce  such  an  effect. 

It 
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It  would  be  contrary  to  every  rule  of  fair  constmction, 
lo  consider  a  dealing  with  an  independent  moiety  of  the 
estate  as  destructive  of  a  charge  which  affected  the 
entire^.  In  fact,  the  recovery,  even  if  it  had  vested 
in  her  the  legal  and  equitable  fee  of  her  moiety  of  the 
lands,  could  not  have  produced  any  merger  or  extin* 
guishment  of  the  charge;  and  that  for  two  reasons* 
First,  no  act  of  Selina^s  could  have  affected  more  than 
her  own  interest  in  a  moiety  of  the  84,000/.  Now,  that 
HKxiety  was  a  charge  upon  the  entirety  of  the  estate; 
tiid  a  recovery,  which  comprised  only  a  moiety  of  the 
estate,  could  not  have  any  operation  on  that  moiety  of 
the  charge,  except  so  far  as  that  moiety  of  the  charge 
was  raisable  out  of  that  moiety  of  the  estate  to  which  the 
raoQvery  extended ;  consequently,  as  the  moiety  of  the 
nixi  issued  out  of  the  entirety  of  the  estate,  only  a 
iDoiety  of  the  moiety  of  the  chaise  could  be  affected  by 
the  recovery.  Secondly,  during  the  whole  of  Selina^a 
iife)  her  death  without  leaving  issue  was  a  possible  event i 
And,  in  that  case.  Lady  Morshead  would  have  become 
^titled  for  her  life  to  the  interest  of  that  17,000/.,  the 
■Dcome  of  which  bad  been  enjoyed  by  Selincu  The  ex- 
^^uishment  of  Selina*s  moiety  of  the  charge  would  have 
destroyed  the  contingent  interest  of  Lady  Morshead s  for 
^  tiie  thing  were  annihilated,  no  partial  interest  in  it 
^uld  have  continued  available;  and  it  clearly  could  not 
^  cxNDpetent  to  Selina  to  destroy,  by  any  act  of  her's» 
*  ^'^t  which  belonged  to  another  person  under  a  titla 
^^^  which  she  had  no  controul. 


18S6. 


Xt  is  in  vain  to  say,  that  the  moiety  of  the  charge  was 
^  V>€  extinguished,  so  far  as  Selina  had  an  interest  in  it, 
^d  no  farther ;  that  it  was  to  cease  in  toto,  if  she  died 
l^^ving  issue,  and  was  to  revive  if  she  died  leaving  no 
^*^^e.  There  is  no  declaration  of  any  such  complicated 
uitention ;  nor  need  we  inquire  what  would  have  bees 

the 
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1826*  ^  the  consequences,  even  if  she  had  declared  such  a  p 
pose.  It  is  enough  that  no  such  purpose  has  b 
declared,  and  that,  without  most  express  dedaratieiii 
intention,  it  is  impossible  to  make  a  charge,  whid 
once  distinctly  and  imperatively  fixed  upon  lands  by 
will  of  a  testator  and  the  decree  of  this  court,  ceam 
one  time  to  exist  and  revive  at  another. 

It  was  impossible  for  either  of  the  two  daughter! 
Sir  Thomas  Frederick^  by  any  act  of  her  own,  to  b 
extinguished  any  portion  of  this  charge  of  34,000^;  ] 
there  is  no  act  in  which  they  both  concuiTed.  1^ 
Smith  suffered  a  recovery  of  one  moiety  of  the  lai 
which  could  not  affect  the  charge,  so  far  as  Lady  JM 
head  had  any  interest  in  it  Lady  Morshead  afterwa 
suffered  a  recovery  of  the  other  moiety  of  the  lai 
which  could  not  affect  the  charge,  so  far  as  Mrs.  Sn 
had  any  interest  in  it.  Not  only,  therefore,  is  there 
clear  manifestation  of  intention  that  the  charge  sbo 
be  extinguished,  but  no  act  has  been  done,  which,  on  i 
legal  or  equitable  construction,  could  have  been  a 
petent  to  produce  such  an  effect 

Indeed  there  was  no  motive  of  convenience  or  inter 
to  induce  either  of  the  ladies  to  desire  an  extinguishmd 
Each  had  a  contingent  interest  in  the  other's  moiety 
the  charge,  so  as  to  render  it  advantageous  to  each 
keep  that  moiety  at  least  alive :  and  the  limitation 
the  term  of  ninety- nine  years,  subject  to  which  they  1 
the  absolute  property  of  the  34,000/.,  securing  the  mo: 
to  their  separate  use  during  coverture,  the  mergei 
the  charge  would  have  been  the  destruction  of  a  sepai 
and  independent  provision  which  had   been  made 
them  respectively.     A  purpose  so  contrary  to  their 
terests  must  not  be  imputed  to  them,  except  upon 
clearest  evidence. 

] 
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But  whatever  might  have  been  the  effect  of  the  recovery,        i  826. 
if  it  had  been  virell  suffered,  so  as  to  vest,  as  it  was  meant        g  ^ 
to  do,  the  legal  and  equitable  fee  in  Mrs.  Smithy  we  have     ^^     v, 
i^ot  to  deal  with  any  such  question  here ;  for  there  is  a 
fotal  objection  to  the  recovery  itself.     The  bargain  and 
sfile^  not  being  enrolled  within  six  lunar  months  from  the 
day  of  its  date,  did  not  pass  the  freehold  to  the  tenant  to 
the  praecipe.   The  legal  fee,  therefore,  was  never  conveyed 
U>  Mrs.  Smith  :  it  remained  in  the  trustee,  whose  imper- 
ative duty  it  was  to  raise  the  charge,  and  who  could  not 
be   exempted  from  •  that  duty,  except  by  the  concurrent 
act  of  all  the  parties  interested  in  the  fund. 

The  same  objection  applies  to  the  validity  of  the  re- 
covery, as  barring  the  equitable  estate  tail :  for  there  is 
no  authority  for  alleging,  that  an  equitable  recovery  is 
valid,  when  the  tenant  to  the  praecipe  is  made  by  a  bar- 
gain and  sale  not  duly  enrolled.  In  an  equitable  re- 
tovery,  the  forms  of  a  legal  recovery  must  be  pursued. 
In  truth,  therefore,  Mrs.  Smith  continued  to  be,  and  died) 
tenant  in  tail  of  her  moiety  of  the  estates ;  and,  conse- 
quently, there  is  no  ground  for  alleging  that  the  charge 
^'ink  into  the  inheritance,  and  that  her  absolute  interest 
^  the  money  became  identified  with  her  partial  interest 
'^  the  lands. 

The  conduct  of  the  parties,  subsequendy  to  the^uf* 
'^'^g  of  the  recovery,  far  from  affording  any  presumption 
™^t  Mrs.  Smith  supposed  that  she  had  extinguished  her 
J'^terest  in  the  34,000/.,  leads  rather  to  a  contrary 
^*^tference.  The  indenture  executed  on  her  marriage 
^*th  Mr.  Smith,  though  full  of  blundets,  and  though 
altogether  in  mistake  as  to  the  sums  which  it  represents 
"^ir  as  taking  under  her  father's  will,  makes  nb  mention 
^  the  extinguishment  of  any  of  her  rights,  but  shows  a 
P^^pose  to  subject  all  that  she  took  under  the  will  to  the 

uses 
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1826.  uses  and  powers  of  that  settlement.  There  is  not  in  it 
any  allusion  to  the  recovery,  and  it  supposes  her  to  be 
only  tenant  for  life  of  the  real  estates :  so  that,  v^i/en 
that  settlement  was  executed,  no  idea  could  have  been 
entertained  that  the  charge  was  sunk  into  the  laoiU. 

At  a  still  later  period,  the  orders  of  %kme  and  cAigf 
1815,  shew  that  the  34,000/.  was  even  then  regard^  as 
a  ^subsisting  charge.  These  orders  recite,  that  Mrs. 
Smitk  and  Lady  Morshead  were  advised  ^'  that  they 
might  release  their  moieties  of  the  estate  from  beii^ 
liable  to  contribute  any  further  sum«"  At  that  tim^ 
therefore,  the  charge  was  considered,  not  as  extinguished, 
but  as  subsisting,  though  capable  of  being  extinguished: 
and  no  act  was  done  subsequently,  by  whidi  it  could  but 
affected. 

Mr.  Shadwell,  Mr.  Preston^  and  Mr.  Tinnetfi  for  the 
principal  Defendants. 

I.  The  daughters  did  not  take  a  quasi  estate  tail  in  the 
34,000/.  The  language  of  the  will  is  such,  that  we  may 
connect  the  words,  by  which  reference  is  made  to  the 
limitations  of  the  real  estate,  with  the  contingency  spoken 
t>f  in  the  preceding  clause;  viz.  the  death  of  both  dau(B^- 
ters  not  leaving  issue :  and  then,  as  that  contingency  did 
not  happen,  these  limitations  would  never  take  eflfect. 

If  that  construction  be  rejected,  still  the  words  of 
reference,  and  the  limitations,  to  which  the  reference  is 
made,  give  an  interest  in  the  fund  by  way  of  remainder, 
expectant  on  the  death  of  the  daughters  respectivdyi 
which  would  vest,  not  in  them,  but  in  the  heirs  of  thcdr 
bodies  as  purchasers.  The  testator  first  bequeath^ 
the  interest  of  the  34,000/.  to  his  daughters  in  equal 
shares,  for  ninety-nine  years,  if  they  so  long  live  $  fuid 

he 
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Im  then  directS)  that,   after  their  decease,  the  whole^        1826. 

the  moiety  of  the  fiind,  as  the  case  may  be,  shaU  go 

the  same  person  or  persons  as  should  be  entitled, 

SEiider  his  subsequent  disposition,  to  the  residue  of  his 

x'cal  estate.     The  persons,  who   would  be  so  entitled 

isnder  this  dispositi<Hi,  are  the  heirs  of  the  bodies  of  the 

^Ssngfaters.     The  true  effect  of  the  bequest  therefore  Wy 

tto  give  Sdina  the  moiety  of  the  interest  of  the  S4,000/» 

fer  ninety-nine  years,  if  she  so  long  lives :  and,  after 

ber  decease,  the  moiety  of  the  ftmd  is  to  go  to  the 

heirs  of  her  body.     Such  limitations  would  not  create 

an  estate  tail  in  lands,  and  will  not  confer  the  absolute 

prqierty  of  the  money.     It  is  incorrect  to  say,  that  the 

limitations  of  the  real  estates  are  here  extended  bywords 

of  reference  to  the  34,000/. ;  for  the  true  eflFect  of  the 

words  of  reference  is,  to  direct,  that,  after  the  death  of 

the  daughters,  the  money  shall  belong  to  the  persons 

designated  in  that  part  of  the  will  to  which  the  reference 

is  made.     The  limitations  of  the  real  estates  are  ex:- 

ecated ;  the  limitations  of  the  money  are  executory. 

If  leaseholds  are  limited  to  a  woman  for  life,  to  her 
separate  use,  and,  after  her  decease,  to  the  heirs  of  her 
body :  or,  if,  in  a  will,  they  are  given  to  ber  for  life,  to 
her  separate  use,  and  after  her  decease,  to  her  issue; 
abe  does  not  take  a  quasi  estate  tail  in  the  chattel. 
Guanfion  v.  Pickax  (a).  Sands  v.  DirmeU  (J),  Price  v. 
Price,  {c)     The  present  case  is  still  less  &voarable  than 

these 

(a)  1  Atk,  472.  cease,  to  the  use  of  the  heirs  of 

.  (I)  Cited  8  Ve$,  sen,  652.  her  body  by  the  husband  to  be 

(c)  Cited  2  Ves,  sen,  234.    In  begotten ;  and  for  want  of  such 

Price  y.  Price,  the  husband,  on  issue,  to  the  use  of  the  husband 

Ins  marriage,  conveyed  a  leasehold  and  his  heirs.    The  wife  died, 

to  trustees  to  the  sq>arate  use  of  leaving  an  only  son.    Sir  Joseph 

bit  intaaded  wifa;  aifter  her  de*  Jekyl  held,  that  the  term  vested 

in 
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these,  to  the  claim  of  an  absolute  interest  in  the  person 
in  whose  favour  the  first  limitation  is  made ;  for  here^ 
V.  the  first  limitation  is  only  for  a  term  of  years,  and  not 

Feeohbick.    f^^  jy.^     j^  jg  ^j^^^^  ^jj^^  ^^  testator's  object,  in  setting 

apart  this  fund,  was  to  secure  to  his  daughters  a  pro- 
vision, which  should  be  out  of  the  controul  of  their  hus* 
bands ;  and  to  put  such  a  construction  on  the  bequest 
as  would  give  them  the  absolute  property  of  the  moneyy 
upon  attaining  twenty-one  or  marrying,  would  be  to 
destroy  his  avowed  purpose. 

Selinc^s  interest  in  the  charge  terminated,  therefore^ 
with  her  life ;  and  the  Plaintiff,  claiming  only  through 
her,  has  no  title  to  have  any  further  part  of  it  raised. 

On  this  point,  the  proceedings  in  the  former  suit  can 
have  no  influence.  No  question  as  to  the  extent  of  the 
interest  which  Mrs.  Smith  and  Lady  Morshead  took  in 
the  84,000/.,  was  raised  in  that  suit;  nor  was  there  any 
determination  upon  it  Indeed,  the  children  of  the  two 
ladies,  who  were  the  parties  with  whom  that  questicm, 
if  raised  at  all,  must  have  been  discussed,  were  never 
brought  before  the  Court;  though  in  the  course  of  the 
cause,  several  supplemental  bills  became  necessary.  The 
very  frame  of  the  present  record  admits,  that  the  ques- 
tion has  not  been  decided;  for  the  Plaintiff  has  filed, 
not  a  supplemental  bill  seeking  the  benefit  of  any  former 
order  or  decree,  but  an  original  bill,  which  places  his 
alleged  right  on  the  foundation  of  the  will. 

II.  Even 


in  the  heirs  of  the  body  of  the  in  which  there  could  be  no  doubly 

wife,  as  purchasers.    But  Lord  if  it  had  been  freehold  estates, 

Hardmck,  in  his  judgment   in  but  the  Court  would   construe 

T%eebridge  v,  KUburn,  (2  Fes.  sen,  heirs  of  the  body  to  be  Jirst  and 

257.)    remarks  on  this  case  —  every  other  son** 
"  Price  V,  Price  was  on  marriage, 
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11.  Even  \SSeUna  took  a  moiety  of  the  34,000/.  ab-        1^26. 
solutely,  she  has  done  acts  which  will  merge  her  por-        Smith 

tion   of  the   charge   in   the   estate.      Her  purpose  in  ^' 

^   •        .  .      .      ,  111/.    Fredkeick. 

siiffermg  the  recoveries  m   1803,  was  to  make  herseli 

absolute  owner  of  her  moiety  of  the  lands ;  an  object 
which  would  not  have  been  accomplished,  if  they  were 
to  continue  liable  to  the  charge.     These  recoveries,  and 
the  deed  expressing  the  uses  to  which  they  were   to 
enufe,  gave  her  the  absolute  beneficial  ownership  of  the 
moiety  of  the  lands ;  she  had  also  the  absolute  owner- 
ship of  a  moiety  of  the  charge ;  and  the  consequence 
would  be,  that,  in  a  Court  of  Equity,  {a)  her  moiety  of 
the  money  would  sink  into  her  moiety  of  the  estate. 
Dukeof  Chandosy.  Talbot,  (b) 

Thomas  Wood,  the  heir  of  tlie  surviving  trustee, 
jobs  at  her  request,  in  the  recoveries,  and  parts  with 
the  k^al  estate,  through  which  alone  the  money  could 
be  raised.  If  Mrs.  Smith  had  wished  merely  to  acquire 
the  equitable  fee,  she  needed  not  to  have  called  the 
trustee  into  action.  But  she  asks  him  to  deprive  himself  of 
the  power  to  raise  any  further  sum  out  of  her  moiety  of 
the  lands ;  he  complies  with  her  request,  and  thus  they 

(«)  "  Where  a  person  is  abso-  (b)  In  the  Duke  of  Chandos  v. 

lutely  eDtitled  to  a  sum  of  money  Talbot,  Lewis  Doleman,  who  was 

™U]S^  upon  an  estate,  and  af-  entitled   to    a    sum    of  money 

terwards  becomes  entitled  to  the  charged  on  lands,  became  also 

fifiimple  of  the  estate,  the  Court  tenant  in   tail   of  the  lands  so 

^'^ Chancery  in  most  cases   con-  charged.    It  was  contended,  that 

•^dates  the    rights  by    extin-  the  charge  merged.    Lord  Chan- 

S^ing  the  equitable  lien.    The  cellor  King  decided,  that  ther» 

^e,however,has/aroejrcrp/io7M;  was  no  merger;  but  said,  **  In- 

t°^  first   in    favour    of   credi-  deed,  had   there  been  a  mere 

^>  and  the  second  in  favour  equitable  charge  upon  the  landi, 

,of  in&ncy,  where  the  person,  be-  and  a  fee  simple,  not  an  estato 

'^^ing  entitled   to   the   charge  tail  only,  had  come  to  Louit  DoU^ 

^  the  estate,  dies  during  his  mmty  it  might  then  have  been  a 

°^rity,  having  by  will  disposed  merger."     2  P.  Wmi.  604. 
^  the  charge."    Sanders  on  Uses 
^  Trusts,  vol.  i.  p.  505. 

extinguish 
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extingoish  the  means  by  which  alone  any  furtber  am 
could  have  been  raised.  What  stronger  indicatk 
could  there  be  of  her  intention  to  merge  the  dbarga 
How  can  her  appointee  or  administrator  claim  any  pa 
of  this  charge  against  her  voluntary  deliberate  act^  d 
stroying  the  only  means  by  which  the  charge  could  I 
made  effectual. 


It  is  said,  that  the  recoveries  are  not  valid, 
the  bargain  and  sale  was  not  enrolled  within  due  time  {41 
But  all  the  estate,  except  a  small  portion  of  wood-laad 
was  in  the  occupation  of  tenants ;  so  that  the  baiga 
and  sale,  though  not  enrolled,  would  operate  as  a  gmi 
of  the  reversion  (b) ;  and,  attornment  being  no  loqg 
necessary,  would  convey  a  legal  freehold  to  the  tena: 
to  the  praecipe  Thus,  the  validity  of  the  recover! 
b  unquestionable,  except  as  to  the  woodlands,  wbii 
were  not  in  lease ;  and  the  legal  fee  of  the  moiety 
the  estate,  with  the  exception  of  these  wood  lands,  b 
came  vested  in  Mrs.  Smith.     The  utmost  effect  of  li 


(a)  By  the  Statute  of  Enroll- 
ments, 27  Hen.  VIII.  c.  16.  it  is 
enacted,  ''That  no  manors, lands, 
tenements,  or  other  heredita- 
ments shall  pass,  alter,  or  change 
from  one  to  another,  whereby 
any  estate  of  freehold  or  inherit- 
ance shall  be  made  or  take  effect 
in  any  person  or  persons,  or  any 
uses  thereof  to  be  made  by  reason 
only  of  any  bargain  and  sale 
thereof,  except  the  said  bargain 
and  sale  be  made  by  writing  in- 
dented, sealed  and  enrolled  in 
one  of  the  King's  Courts  of  Re- 
cord at  Westminslerf  &c.;  and 
the  same  enrollment  to  be  had 
and  made  within  six  months  next 
after  the  date  of  the  said  writ- 
ing! indented,"  &c. 


By  the  4th  Atm.  c  16*  $  9. 
is  enacted,  '*  That  all  grants  m 
conveyances  hereafter  to  j 
made,  by  fine  or  otherwifc^ 
any  manors  or  rents,  or  of  i 
reversion  or  remainder  of  ai 
messuages  or  lands,  shall 
good  and  effectual,  without  ai 
attornment  of  the  tenants,  A 
as  if  their  attornment  had  be 
had  and  made."  See  on  ti 
construction  of  these  statutes, 
to  the  operation  of  a  bargain  ai 
sale,  not  enrolled,  in  passing 
reversion,  Sanders  on  Uses  ai 
Trusts,  vol.  ii.  p.  39.  CfUU 
on  Uses  and  Trusts,  note,  p.  9S 
Mr.  Sugden*s  edition.  Fearm 
Posthumous  Works,  24 — 31. 

(6)  Coke  Litt.  309.  a. 

olgection 


CASES  IN  CHANCERY. 


197 


jtyectioUf  therefore,  would  be  merely  this,  —  that  tKfere 
Plight  to  be  an  apportionment  of  the  charge,  and  that  so 
iEiich  of  the  unraised  part  of  Mrs.  Smithes  share  of  it 
bould  be  raised,  as  will  bear  to  the  whole  of  the  un- 
>^ftised  part  the  same  proportion  which  the  woodlands 
to  the  whole  of  the  estate.* 

Besides, 


1826. 


Smith 

V. 
.FbSD£VCK. 


**  In  Sei/s  V.    PricCy  and 
V.  Sei/s  (1.),  Elizabeth 
Seys  was  entitled  to  a  bond 
debt  of  100/.  absolutely,  and 
to  a  legacy  of  3000/.,  both 
^yable  when  she  attained 
twenty-one,     charged   upon 
taidi  of  which  Richard  Sei/s 
was  tenant  in  tail   under  a 
detite.   Richard  Seys  suffer- 
ed a  recovery  ;  but,  by  a  mis- 
tike  in  the  description  of  the 
premises,  lands  of  the  vaiue 
ef  1(M.  ayear  (about  a  tenth 
part  of  the  whole  estate,) 
were  not  included  in  it.     Af- 
terwards Richard  and  Eliza- 
krt  intermarried,  during  the 
■ifiuicy  of  the  latter ;  and,  by 
ertides  of  agreement  made 
previous  to  the  marriage,  he, 
&  consideration  of  the  mar- 
r^  and    of  her  portion, 
eoQiisting  of  the  two  sums 
tf  SOOOt.  and  100/.,   cove- 
I'ttted  to  settle  a  jointure  on 
^  of  one-third  part  of  the 
ettate.    Afterwards  Richard 
iied,   having    devised    the 
*Me  of  the  estate  to  his 
wib  for  life,  and  appointed 
1^  his  executrix.    She  then 


claimed  to  be  entitled,  either 
in  her  own  right ,  or  as  exe- 
cutrix of  her  husband,  to 
have  the  sum  of  3000/.  and 
100/.  raised  out  of  his  real 
estates. 

Lord  Hardwiclce  decided, 
that  she  was  not  entitled  to 
have  the  charges  raised  in 
her  own  right ;  and  with  re- 
spect to  her  claim  as  execu- 
trix of  him  who  was  both 
owner  of  the  estate  and  pur- 
chaser by  the  marriage-arti- 
cles of  the  charges,  he  said, 
''  I  do  not  know  any  case, 
where,  a  person  being  of  full 
age  and  absolute  owner  of  an 
estate  in  fee,  and  also  of  a 
charge  upon  that  estate,  the 
charge  has  been  kept  in  him 
distinct  from  the  estate,  and, 
after  his  death,  raised  out  of  it 
for  an  executor  to  the  preju- 
dice of  an  heir.  For,  in  the 
case  of  an  heresjactusy  and 
an  executor,  which  often 
happens,  the  general  rule  it 
in  favour  of  the  heir,  for 
the  benefit  of  the  real  estate, 
to  prevent  charges  being 
brought  upon  it.  This  money 


(1)  Barnard,  If^.    9  Mod,  217. 


could 
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Besides,  the  estate  tail  to  be  barred  was  an  ei 
estate  tail;  and  there  is  no  authority  for  the  p 
that,  where  a  tenant  to  the  praecipe  for  sufife] 
equitable  recovery  is  made  by  bargain  and  sale,  t 
gain  and  sale  must  be  enrolled.  In  a  l^al  re 
the  instrument  must  be  enrolled,  because  othei 
does  not  pass  the  legal  freehold ;  but  the  same  fc 
is  not  requisite,  in  order  to  enable  it  to  pass  an  e< 
freehold*  Feofiment,  lease  and  release,  bargain  ai 
are  forms  of  conveyance  which  do  not,  in  stri 
priety,  apply  to  equitable  estates;  and  insti 
purporting  to  be  in  such  forms,  affect  or  conve; 
able  interests,  not  by  virtue  of  these  forms,  nor  1 
logy  to  the  mode  of  their  legal  operation,  but  a 
claration  of  the  intention  of  the  parties.  "! 
transfer  of  equitable  rights,  it  is  usual  in  prac 
adopt  the  species  of  conveyance  applicable  to  the 
ance  df  the  legal  estate ;  as  if  a  person  be  seised 

ec 


could  not  be  raised  in 
Rickard^s  lifetime,  for  he  was 
owner  both  of  the  estate  and 
of  the  charge  on  it." 

**  As  to  the  100/.  per  an- 
num fee  tail  lands,  of  which 
no  recovery  was  suffered  by 
Richardf  a  proportionable 
share  of  the  3000/.  and  100/. 
must  be  raised  out  of  them 
in  the  hands  of  the  remainder- 
man, for  the  benefit  of 
Richard*s  executors  :  fo^  it 
cannot  be  presumed  that 
Richard  intended  it  to  sink 
for  the  remainder-man,  who 
is  a  stranger,  and  claims  not 
under  Richardf  but  per  Jbr^ 
mam  doni" 


Tlie  decree  wai 
Richard  was,  by  vii 
the  marriage-articles, 
chaser  of  the  lega 
bond  debt ;  and  that, 
suffered  a  recovery 
his  marriage  of  the  g 
part  of  the  devised 
no  more  of  the  lega 
bond-debt  should  be 
than  was  proportion 
the  value  of  that  pari 
estate  to  which  the  ri 
did  not  extend.  —  FVi 
Notes  in  tlie  possessii 
merly  of  Lord  Colchesi 
now  of  Mr.  Abbott. 


FksoEAicr. 
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equitable  interest  in  fee-simple,  he  usually  conveys  it  by        1826. 
lease  and  release,  or  bargain  and  sale  cttroUed.     But        g  ^ 
tUs  is  never  absolutely  necessary."  {a)  — "  An  equitable     ^    «. 
estate  is,  by  its  nature,  incapable  of  livery  of  seisin, 
abd  of  every  form  of  conveyance  which  operates  by  the 
statute  of  uses.     In  the  transfer,  therefore,  of  equitable 
estites,  these  forms  of  conveyance  have  been  dispensed 
with,  and  a  mere  declaration  of  trust  in  favour  of  an- 
oAer  has  been  held  sufficient  to  transfer  to  him  the 
equitable  fee."  (ft)     In  spite,  therefore,  of  the  non-enrol- 
ment of  the  bargain  and  sale,  the  recoveries  were  valid, 
is  equitable  recoveries. 

In  truth,  however,  the  question  is  not,  —  Has  Mrs. 

Smith  suffered  a  valid  recovery?  —  but — Has  she  mani- 

ftst^d  an  intention,  that  her  portion  of  the  charge  should 

te  extinguished  ?     Where  a  party  entitled  to  a  charge 

acquires  the  fee  of  the  lands,  the  charge  is  merged  even 

without  a  declaration  of  intention,  unless  he  does  some 

act  indicating  a  contrary  purpose,  or  there  exists  some 

special  reason  for  the  continuance  of  the  incumbrance. 

.But  even  where  a  party  entitled  to  a  charge  is  only 

teDant  in  tail  of  the  lands,  a  very  slight  manifestation  of 

in  intention  that  it  shall  cease  suffices  to  extinguish  it, 

Kkikam  v.  Smith  (^r),  Amesbtay  v.  Brawn  {d\  Jones  v. 

Morgan,  (e)     Here  the  acts  done  towards  suffering  a 

recovery,  even  if  from  any  accident  they  have  failed  to 

produce  their  full  technical  effect,  show  plainly  Mrs. 

Smiilfs  purpose,  that  no  further  part  of  her  share  of  the 

S4^000{.  should  be  raised. 

It  has  been  said,  that,  Mrs.  SmitVs  moiety  of  the 
money  being  a  charge  upon  the  entirety  of  the  estate,  a 

(fl)    Sdndcn   on    Uses    and  (c)  1  Vet,  ten,  258. 

TnisU,  p.  342.  (rf)  Ibid.  41 7. 

(6)  Cok.  LUt,  290  b.  Sutlef^s  (e)  1  Bro.  C.  C.  206. 
note. 
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recovery  suffered  of  her  own  moiety  of  the  estate  ooi 
at  the  utmost,  affect  only  that  moiety  of  her  moiet 
the  charge  which  was  raisable  out  of  her  moiety  of 
lands.  The  principle  of  the  decision  in  Church  ▼• . 
'wards  (a)  supplies  an  answer  to  this  objection.  Wl 
two  persons  are  entitled  to  moieties  of  a  charge^  i 
have  equal  interest  in  the  lands  on  which  it  is  an  ina 
brance,  either  may  say  that  he  does  not  choose  to  h 
his  share  of  the  money,  but  prefers  to  hav^  his  inte 
in  the  land  unburdened,  and  that  the  othery  if 
wishes  to  raise  his  half  of  the  money,  must  take  it 
of  his  own  half  of  the  land.  Their  respective  mok 
of  the  money  become  identified  with  their  respec 
moieties  of  the  estate ;  and  the  sum,  to  which  ead 
entitled,  is  regarded  as  a  charge  only  on  his  own 
terest  in  the  lands.  He  who  desires  to  have  half  of 
money  cannot  insist  against  the  other,  who  wishes 
for  any  part  of  it,  that  the  sum  which  he  himself  k 
receive  shall  be  raised  partly  out  of  his  own  moieQ 
the  lands,  and  partly  out  of  the  other's  moiety.  (4) 

Anoti 


(a)  2  Bro,  C.  C,  180.  In 
Church  v.  Edwards  an  estate 
tail  descended  to  two  daughters, 
as  the  heirs  of  the  body  of  their 
mother,  and  the  reversion  in  fee 
also  descended  to  them  as  the 
heirs  of  her  brother.  One  of  the 
daughters  levied  a  fine;  and  it 
was  held,  that,  by  the  fine  and 
the  deeds  leading  the  uses  of  it, 
she  acquired  a  fee  dmplc  in  a 
moiety  of  the  firemises,  and  not 
merely  in  a  moiety  of  that  moiety 
in  which  she  had  the  estate  tail. 

Mr.  Preston  remarks,  that,  in 
Churchs, Edwards^  the  daughters 
being  coparceners,  had  only  one 
estate  tail  and  one  reversion  in 


fee;  and  he  seems  to  think 
decision  turned  upon  that  {N 
liarity.  PrestoiCs  Treatbe 
Conveyancing,  vol.  iiL  p.  9& 
{b)  In  Stephens  V.  ^otei 
(1  Bro,  C.  C.  22.)  the  revenio 
fee  of  certain  lands  descende 
Mrs.  Stephens  and  'Mn.HmJb 
expectant  on  the  life-eitati 
their  mother ;  and  they  went 
entitled  to  a  sum  of  18/M 
raisable  out  of  the  same  li 
afler  their  mother's  death, 
secured  by  a  term  of  yean.  1 
Stephens  levied  a  fine,  and  leC 
her  moiety  of  the  lands; 
the  ultimate  limitation  of 
fee  was  afterwards  varied  t 
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.Another  objection  Ls,  that  Mrs.  Smith  could  not  ex-  18fi6. 
in^uish  her  moiety  of  the  charge,  because,  m  the  event  -  ^ 
»f*  Iicr  dying,  and  leaving  no  issue,  Lady  Mof^shead  ^  v. 
yrotild  have  been  entitled  to  the  interest  of  that  moiety 
lux"ing  her  life;  and  that  it  was  not  for  Mrs.  Smithes 
lenefit  that  the  whole  charge  should  be  extinguished,  be- 
•Aixse  she  had  a  similar  contingent  interest  in  Lady  Mors- 
fc^£X£f  s  moiety.  As  to  the  question  of  benefit,  the  con- 
axi^ent  interests  of  these  sisters  balanced  each  other;  and 
ift  'VFas  for  the  convenience  of  both,  that  their  rspecetive 
shares  of  the  real  estates  should  be  freed  from  their 
mutual  and  equal  claims,  or  possibilities  of  claim. 
X^adj  Morshead  is  the  only  person  who  could  have 
quarrelled  with  Mrs.  Smith's  extinguishment  of  her 
moiety  of  the  charge ;  but  she  never  quarrelled  with  it : 
she  acquiesced  m  it,  and  on  this  record,  she  expresses 

her 


weed,  in  which   Mrs.   Hanbury  daughters,  upon  whom  the  fee 

concurred.     Lord  Thuriow  was  simple  of  the  lands  descended, 

of  opinion,  that  Mrs.  Stephens  and  of  whom  one  married  under 

^uld  not  call  upon  the  trustees  twenty-one,  and  the  other,  after 

of  the  term  to  raise  her  6000/. :  attaining  that  age.    There  Mr. 

*  Kther   considering  this   as   a  Feame  was  of  opinion,  ''  that, 

■^eiger,*'  said  his  Lordship, ''  or  after  the  descent,  each  daughter 

^thoQt  taking  the  doctrine  of  might  be  considered  as  entitled  to 

'^'ciiger  into  consideration,  it  ap-  one  moiety  of  the  lands,  and  to 

pears  to  me  that  it  is  impossible  a  charge  of  one  moiety  of  her 

^  let  up  a  term  against  such  a  portion  out  of  the  other  moiety 

OQQTeyance.    This  money  would  of  the  lands;  and,  although  as 

^t  have  gone  to  executors  or  such  charges  were  equal  and  re- 

f^^ininistrators,  which  shows  that  dprocal,  they  may  be  said  to  havo 

^  sobitantially  unites  with  the  countervailed     and    dischai^ed 

'•ndt."    2  Bro.  C,  C  20.  each  other,  yet,  considering  that 

Mr.  Sanders  (Essay  on  Uses  such  a  conclusion  would  be  in 

•"^^  Trusts,  4th  edit.  p.  309.)  prejudice  to  the  rights  of  third 

''^^ntions  a  case,  in  which  a  sum  persons,  viz.  their  husbands,  who 

^  money,  raisable    under  the  would  have  been  entitled  to  such 

^'^■its  of  a  term  of  years,  was  to  portions,  it  was  not  to  be  relied 

"•come  vested,  at    the  age  of  on." 

*^*nty-one  or  marriage,  in  two 
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1926.  her  assent  to  iu     As  both  ladies  had  is^ue,  they  pi^id 

^*'  ^".^  no  regard  to  a  possible  interest  depending  on  a  QODJtiiH 

V.  giency,  which  was  not  likely  tq  happen^  and  iyM<^  ^ 

EEjjDWJcif.  fact,  did  not  happen. 


Aug.  5, 


Even  if  the  concurrence  of  both  ladies  were  necda? 
sary  to  the  extinguishment  of  each  moiety  of  the  cbaig%, 
it  is  not  requisite  that  their  concurrence  should  be  ^r^ 
pressed  by  one  and  the  same  act,  or  by  acts  done  at;  one 
and  the  same  time ;  and  Lady  Moisheadj  though  she  i|^ 
not  a  party  to  the  recoveries  suffered  in  180S|  has  doh 
clared,  by  the  recoveries  which  she  afterwards  su£ferejd» 
as  well  as  by  the  rest  of  her  conduct,  and  she  now  det 
dares,  in  her  answer,  and  by  her  cpun^  that  it  WM 
her  intention  and  wish,  that  the  charge  should  qiefge^ 

The  acts  of  Mrs.  Smith,  subsequently  to  the  suffering 
of  the  recoveries,  show,  that  she  no  longer  considered 
the  charge  as  subsisting.  The  settlement  made  on  her 
first  marriage  contained  provisions  respecting  her  share 
of  the  34,000/. ;  but  not  the  least  mention  of  it  occors 
in  the  settlement  made  on  her  marriage  with  Mr.  Smith ; 
and  however  incorrect  that  instrument  may  be,  in  some 
of  its  recitak,  it  can  scarcely  be  supposed,  that  a  charge 
so  considerable  in  its  amount,  as  this  S4*,000Z.,  and  to 
which  the  attention  of  the  parties  had  been  so  ireqoCTtlj. 
drawn,  could  have  been  overlooked,  if  it  had  been  re* 
garded  as  still  in  existence.  When  comparatively 
small  sums  were  enumerated,  was  it  likely  that  this 
charge  should  have  passed  unnoticed  ?  The  deed,  to(v 
though  it  deals  with  the  rents  of  Mrs.  SmitWs  moiety  of 
the  lands,  makes  no  allusion  to  any  charge  as  subsisting 
upon  them. 

It  has  been  contended,  that  the  charge  was  virtually 
severed  from  the  inheritance  by  the  decree  in  177 If 

frOQl 
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from   which  tiine  it  was  to  be  considered  as  raised  in        1826. 
equity.     That  decree  was  of  course.     But  when  such  a     ^^^""'^"^ 
decree  is  made  in  an  in&nt's  suit,  and  the  infant  after-  «;, 

waxds  comes  of  age,  it  is  far  from  being  necessary,  that     PaEDEBicK. 
the  charge,  to  which  he  is  entitled,  shall  be  raised  out  of 
his  own  estate.     On  the  contrary,  the  slightest  expres- 
sion of  intention  on  his  part  will  prevent  it  from  being 


TTie  Master  of  the  Rolls.  AuruU  ^ 

At  the  hearing  of  this  cause  two  questions  were  dis- 
cussed ;  first,  what  interest  did  Mrs.  Smith  take  under 
ber  fiither's  will,  in  the  moiety  of  the  d4,000/.  which  he 
&ected  to  be  raised  ?     Secondly,  if  she  took  a  quasi 
ertate  tail,  in  the  moiety  of  that  sum,  and  acquired  by 
consequence  an  absolute  interest  in  it,  what  has  been 
tiie  effect  of  her  acts?    Has  she  not  dealt  with  the 
money,  and  with  the  estate,  upon  which  it  was  charged, 
in  such  a  way,  as  to  prevent  any  furtlier  sum  from  be- 
ing raised  after  her  death. 

The  former  question  has  not  been  concluded  by  any 
dung  which  took  place  in  the  suit  instituted  in  1771. 
Whatever  be  the  rights  of  the  parties  under  the  will 
cf  the  testator,  the  decree  of  the  16th  Juh/j  1771,  was 
k  only  one,  which,  in  the  then  state  of  circumstances, 
could  have  been  pronounced.  As  the  will  had  directed 
M,0(H)/.  to  be  raised,  first  out  of  the  personal  estate, 
ttd  if  the  personalty  was  insufficient,  then  out  of  the 
'ttl  estate,  with  a  view  to  provide  maintenance  for 
^dina  Frederick  and  Elizabeth  Frederick,  during  their 
Bniorities,  and  an  independent  annual  income  for  them 
Airing  their  coverture,  the  Court  ordered  the  money  to 
Jjc  raised,  but  made  no  declaration  with  respect  to  the 
'^ts  of  either  of  the  ladies  in  the  fund. 

P  4  f  I 
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^  ^^^^*  ^         It  is  true,  that,  in  1815  and  1817,  orders  were  made 
Smith        ^  ^^  Cause,  which  proceeded  on  the  supposition  that 
^'  Lady  Marshead  and  Mrs.  Smtih  had  an  absolute  interest 

in  the  fund  which  had  been  raised.    The  first  of  these 
orders  was  made  on  the  petition  of  Lady  Morsheadj  and 
bears  date  on  the  15th  of  Jimej  1815.     After  stating, 
from  the  petition,  the  will  of  Sir  Thomas  Fredericky  the 
marriages  of  the  daughters,  the  proceedings  in  the  suit, 
the  amount  of  the  funds  which  were  applicable  towards 
the  raising  of  the  34,000/.,  and  the  deaths  of  various 
parties,  and  particularly  of  her  husband,  it  recited,  that 
she  had  suffered  a  recovery  of  her  moiety  of  Sir  Tho^ 
mas  Frederici^s  real  estates  remaining  unsold,  and  that 
she  was  advised  that  she  was,  under  the  limitations  in 
her  father's  will,  entitled  absolutely  to  a  moiety  of  the 
34,000/.,  or  of  so  much  of  it  as  had  been  raised,  and 
that  she  might  release  her  moieiy  of  the  real  estate  re- 
maining unsold  from  being  liable  to  contribute  to  the 
raising  of  any  further  part  of  such   sum.      It  then 
directed,  counsel  appearing  for  the  other  partiesr  and 
consenting,  that  a  moiety  of  18,491/.  6s.  IcL  Bank  3  per 
cent  annuities,  standing  to  the  account  of  the  real  estates 
of  Sir  Thomas  Frederick^  with  any  interest  which  in  the 
mean  time  should  arise  thereon,  should  be  transferred 
to  Lady  Morshcad ;  and  the  Court  further  declared,  that 
she  was  entitled  absolutely  to  the  sum  of  7998/.  IBs.  5</. 
which  had  been  produced  by  the  sale  of  a  moiety  of  the 
11,885/.  145.  2d.  Bank  stock.     Tliis  was  followed,  ia 
Jidt/i  1815,  by  a  petition  of  Mrs.  Smith,  in  which  she 
stated,  in  the  same  manner,  tlie  recovery  suffered  by  her, 
and  her  rights  in  the  real  estates  and  in  the  other  funds 
which  have  been  mentioned ;  and  upon  that  petition  a 
similar  order  was  made,  directing  the  remaining  moiety 
of  the  18,491/.  6s.  Id.  S  per  cent  stock  to  be  trans- 
ferrcd  to  her,  and  declaring  that  she  was  entitled  ab- 
solutely to  the  sum  invested  in  a  mortgage  of  her  estate^ 

which 
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%hich  had  been  produced  by  the  other  half  of  the  Bank  1826. 
Itock.  Mrs.  Smith's  petition,  I  should  notice,  stated,  g  ^  ' 
duty  on  her  marriage  with  Mr.  Smithy  no  settlement  or  ^  v. 
agreement  for  a  settlement  was  made,  by  which  her 
lig^t  or  mterest  in  the  funds  in  question,  in  this  cause, 
eoold  be  in  any  manner  affected.  This  recital  was  not 
itricdy  and  literally  correct ;  for  her  marriage-setdement 
fODtained  an  inaccurate  reference  to  the  sums  to  which 
the  petition  related;  yet  it  was  correct  in  substance, 
iboe  die  setdement  preserved  to  Mrs.  Smith  her  rights 
Ofer  the  funds,  and  excluded  Mr.  Smith  from  any  interest 
ntfaem. 

Now,  though  these  orders  unquestionably  proceeded 
CB  the  notion  that  Lady  Morshead  and  Mrs.  Smith  had 
an  absolute  interest  in  the  S4,000/.,  yet  it  must  be  re- 
iKmbered  that  they  passed  by  consent,  and  do  not  ap-* 
pear  to  have  undergone  any  discussion.  Even  if  there 
bad  been  discussion,  it  would  not  have  bound  these 
Defendants;  for  the  issue  of  the  two  ladies,  who  were 
die  persons  interested  in  the  question,  were  not  before 
the  Court  Moreover,  the  present  bill  is  not,  in  its  form, 
t  record  framed  for  the  purpose  of  carrying  into  effect 
die  decree  of  1771,  and  the  other  proceedings  in  that 
fiiit  It  is  an  original  bill,  which  states  the  former  pro- 
ceedings only  as  circumstances  in  the  Plaintifi^s  title. 

For  these  reasons  I  am  of  opinion,  that  the  question 
as  to  the  rights  of  Lady  Morshead  and  Mrs.  Smith  in 
the  34,000/.  has  not  been  concluded  by  the  orders  made 
ki  the  former  suit,  nor  by  any  thing  which  passed  in  it ; 
and  it  therefore  becomes  important  to  look  accurately  at 
the  frame  of  Sir  Thomas  Frederick's  will,  in  order  to  de- 
tennine  whether  the  ladies  acquired  an  absolute  interest 
in  that  sum ;  that  is,  whether,  under  the  limitations  in  their 
firther^s  will,  they  took  a  quasi  estate-tail  in  the  84,000/., 
as  they  took  an  absolute  estate-tail  in  the  real  estate. 

The 
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The  [Principal  object  of  the  testator,  in  the  diqpoUfiti 
which  he  has  made,  with  respect  to  the  34,000/.,  v« 
to  secure  to  his  daughters  throughout  their  lives  a  pn 
vision  exempt  from  the  oontroul  of  any  husbanda  wjl 
whom  they  might  happen  to  intermarry.  The  trustee 
who  are  to  receive  the  34,000/.,  are  directed  to  pc 
1000/»  a-year  to  Mrs.  Bathurst  for  the  maintenance  of  ti 
daughters  during  their  minority.  Upcm  each  dau^btei 
attaining  twenty-<me^  or  marrying,  they  are  to  pay  her 
moiety  of  the  interest  for  ninet^nine  years,  if  she  fit>te 
lives,  to  be  paid,  in  the  event  of  her  marriage,  to  hm-x 
a  separate  and  distinct  provision,  and  not  to  ber  ho 
band.  In  case  either  of  the  daughters  die,  leaving  i 
child,  or  issue  of  a  child^  the  whole  of  the  interest  k  1 
be  paid  to  the  survivor  foj^  ninety-nine  years,  if  she  shi 
so  long  live.  If  both  daughters  die,  leaving  no  l^mri 
issue,  there  is  a  bequest  of  part  of  the  principal,  and  < 
the  interest  of  the  residue  of  the  fund,  to  Mrs.  Batkun 
for  the  remainder  of  the  term  of  ninety-nine  yem^ 
she  shall  so  long  live :  and,  subject  to  these  giibr  a 
contingencies,  he  bequeaths  the  34,000/.,  or  what  aha 
remain  of  it,  to  his  trustees,  upon  trust,  to  pay  the  sam 
after  the  decease  of  his  two  daughters  respectivdlj,  i 
moieties,  or  in  whole,  as  the  case  might  be,  unto  sue 
person  or  persons  as  should  be  entitled,  under  the  b» 
and  limitations  thereinafter  mentioned,  to  the  rest^  n 
sidue,  and  remainder  of  his  estate,  real  and  personal,  an 
upon  the  like  uses  and  limitations.  It  cannot  be  di 
puted  that,  under  ^  the  subsequent  disposition,  tl 
daughters  take  estates-tail  in  the  residue;  and  the  m 
gument  is,  that,  under  this  limitation,  they  take  likewii 
estates-tail  in  the  34,000/. 


If  such  be  the  eflfect  of  the  will,  it  completely  destroj 
the  intention  which  the  testator  had  of  securing  to  tbes 
ladies,  during  their  lives,  the  interest  of  the  34,000/.,  t 
be  enjoyed  separate  and  apart    from  their  husband 
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far  if  they  took  quasi  estates-tail  in  this  sum,  it  became        1836. 

C^l^uv  absolutely:  it  would  pass  to  any  person  whom 

diejr  might  marry,  if  no  settlement  were  made ;  and,  at 

their  cki^,  it  would  gp  to  their  personal  representatives,    "^^bwck. 

Zt  was  argued,  that,  where  there  is  a  devise  of  real 
estate  by  limitations  which  give  the  devisee  an  estate- 
tail,  and  there  is  in  the  same  will  a  bequest  of  personal 
tBfi^t^  tq  the  same  person,  with  a  direction  that  the  per- 
t(V!U|lty  shall  go  in  the  same  manner  with  the  real  estate, 
it  i^^cessarily  follows,  that  the  party  who  takes  an  estate^ 
t^U  in  the  real  property  takes  a  guasi  estate-tail,  and 
consequently  an  absolute  interest,  in  the  personalty ;  and 
the  doctrine  laid  down  in  Btitton  v.  Twining  (a\  and 
other  cases  of  that  kind,  was  relied  upon.  But  here 
Ae  limitations  of  the  S4,000/.  are  not  made  to  depend 
9t  the  limitations  of  the  real  estate^  except  after  the 
4ttth  of  Elizabeth  and  Selina  Frederick :  for  there  is  an 
ttpress  disposition  of  the  money  to  them  during  ninety- 
sine  years,  if  they  so  long  live  (and  the  circumstance 
Aiat  the  previous  gift  is  for  a  term  of  years,  might  have 
9  important  effect  in  considering  the  operation  of  the 
nbaequent  reference  to  the  devise  of  the  residue) ;  and 
k  is  not  till  after  the  death  o(  Elizabeth  and  Selina^  that 
he  directs  the  money  to  go  to  such  person  or  persons,  as, 
^u>der  the  after-mentioned  uses  and  limitations,  should  be 
*<>titled  to  the  residue  of  his  real  and  personal  estates. 
IWrefore,  to  make  the  words  of  reference  to  the  limit- 
^^1  of  the  real  estate  operate  so  as  to  give  the  daughters 
^Vum  estate-tail  in  the  34,0002.  would  completely  destroy 
^  previous  bequests  of  the  will,  framed  with  so  much 
^^^e  and  caution  to  secure  to  them  the  annual  income 
^that  ftmd  during  their  lives. 

(a)  3  Mer.  176. 

Then, 
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1826.  Then,  if  the  true  construction  be,  that  these  ladie8^ 

^  g  ^^'  ^  took,  in  the  34,000/.,  an  interest,  limited  by  the  duration' 

V.  of  their  own  lives,  and  that  the  words  of  reference  to  the 


Feedkbick* 


limitations  of  the  real  estate  are  a  contingent  bequest,  itf 
will  be  impossible  for  Mr.  Smith  to  sustain  his  claim ; 
and  it  may  even  become  matter  of  doubt,  whether  all  that 
was  done  in  the  former  suit  was  done  correctly.  ■ 

But  though  the  strong  inclination  of  my  opuiion  b^ 
that  these  ladies  took  only  a  life-interest  in  the  fond,  I  da 
not  think  it  necessary  to  decide  the  cause  on  that 
ground ;  for,  on  the  other  parts  of  the  case,  it  appears  to 
me,  that  the  demand  of  this  Plaintiff  cannot  be  sco-' 
tained. 

Assuming,  then,  for  the  present  purpose,  that  JEUs»* 
beth  and  Selina  took  absolute  interests  in  the  S^OQOL^ 
we  are  next  to  consider  the  effect  of  the  acts  done  by 
Mrs.  Smithy  when  sui  juris^  in  putting  an  end  to  the 
charge  on  the  real  estate,  as  to  her  moiety.  In  180S 
the  personal  estate  of  Sir  Thomas  Frederick  had  he&i 
exhausted,  so  that  at  that  time  the  charge  was  dearlj 
a  charge  only  on  the  I'eal  estate ;  and  Mrs.  Smith  i% 
therefore,  to  be  considered  as  having  then  been  tenant 
in  tail  of  a  moiety  of  the  devised  lands  and  hereditaments^ 
with  a  subsisting  charge  on  them  in  her  own  iavour^ 
subject  only  to  the  contingency  of  her  dying,  leaving  no 
issue.  When  a  tenant  in  tail  pays  off  an  existing 
charge,  he  is  not  considered  a  creditor  on  the  estate ; 
because  he  may  at  any  time  make  himself  the  absolute 
owner  of  the  inheritance :  he  may  keep  the  charge  alive^ 
but  he  must  do  some  act  denoting  such  to  be  his  in-y 
tention.  As  Mrs.  Smith  was  absolutely  the  owner  of  the 
money  to  be  raised,  subject  to  one  contingency,  and  at 
the  same  time  tenant  in  tail  of  the  estate  on  which  it  was 
charged,  she  might  elect,  whether  the  charge  should 

continue. 
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oontinue,  or  not,   for  her  own  benefit;   and  any  act        1826. 
jsbowing  her  intention  that  the  charge  should  not  so 
ooKitinuey  would  be  sufficient  for  that  purpose. 

l^owy  what  is  the  act  which  she  executes  in  1803  ?  In 
term  in  that  year  she  sufiers  recoveries  of  her 

>iety  of  the  devised  estate ;  and,  in  order  to  make  a 

tenant  to  the  prsscipe,  and  declare  the  uses  of  these 

necx>veries,  she  and  Thomas  Woodj  the  heir  of  the  sur- 

^ving  trustee,  execute  a  deed  of  bargain  and  sale, 

elated  the  7th  of  February^  1803,  by  which,  after  reciting 

ber  Cither's  will,  and  the  decree  of  1771,  it  is  witnessed, 

thfU;,  for  barring  all  estates-tail,  and  all  remainders  and 

r^eversions  thereupon  depending,  of  and  in  the  moiety  of 

the  hereditaments  thereinafter  mentioned,  and  for  vesting 

tbe  inheritance  in  fee  simple  thereof  in  the  said  Selina 

2  '^isUeihwayte^  she  and  Wood  convey  her  moiety  of  the 

estates  to  Peter  Still  and  his  heirs,  to  make  him  tenant 

of  the  freehold,  to  the  intent  that  recoveries  may  be 

^^ufiisred,  which  are  to  enure  to  the  use  of  Selina  Thistle^ 

'^toofte  in  fee.      Now,  the  object  of  this  transaction 

bctng  to  make  herself  absolute  owner  of  the  estate, 

^i^d  there  being  no   clause  in  the  deed  keeping  the 

^Iiaige  alive  for  her  benefit,  I  apprehend,  that,  if  there 

no  specialties  in  the  case,  and  if  the  recovery  had 

well  suffered,  the  effect  would  be,  to  extinguish  her 


£ut,  first,  it  is  said,  that  the  deed  of  1803  was  not 
^^tx)lled  within  six  lunar  months  from  the  date,  and 
^^eiefore  was  not  effectual  to  vest  the  fireehold  in  the 
^^Aant  to  the  prsscipe.     Even  with  respect  to  the  legal 
^ttate,  the  omission  to  enrol  the  deed  within  due  time 
"Would  a£fect  only  the  woodlands  which  were  in  hand, 
^^&d  not  the  lands  which  were  on  lease ;  for,  with  respect 
^  the  latter,  it  would  operate  as  a  grant  of  the  rever- 
sion. 
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IS26.       sion,  and,  attornment  not  being  necessary^  would  p6sk 
Smith        ^®  reversion  of  them  to  the  tenant  to  the  prcecipe. 


Besides,  Mrs.  Thistl€tkix>ayte  herself  joins  as  a  con- 
veying party  in  this  deed,  and  she  grants  *'all  her 
estate,  right,  title,  and  interest,  legal  and  equitaUe.*^ 
Such  an  instnmient,  executed  by  a  person  having  an 
equitable  interest  in  lands,  would  pass  that  eqiiitabie  ih^ 
terest  to  the  grantee ;  and  it  is  an  ancient  and  well  knoiMi 
rule  of  law,  that  deeds  made  for  one  purpoi^e,  though 
inef!ectual  for  that  purpose,  may  operate  in  anodier  way, 
ut  res  magis  valeat.  {a)  '<  A  deed  that  is  intended  mid 
made  to  one  purpose  may  enure  to  another ;  fot  if  It 
will  not  take  effect  the  way  it  is  mtended,  it  mdy  taka 
effect  another  way ;  and,  therefore,  a  deed  mad^  and 
intended  for  a  release  may  amount  to  a  grant  of*  a 
reversion,  an  attornment,  or  a  surrender,  or  /  eonversd.*^ 
—  "  If  a  man,**  says  Lord  Coke  (i),  **  be  seised  of  t#o 
acres  in  fee,  and  letteth  one  of  them  for  years,  and,  in^ 
tending  to  pass  both  by  feoffment,  maketh  a  charter  of 
feofiment,  and  maketh  livery  on  the  acre  in  possession,  iU 
name  of  both,  only  the  acre  in  possession  passeth  bf  thift 
livery ;  yet  if  the  lessee  attome,  the  reversion  df  that 
acre  shall  pass  by  the  deed  of  attomement."  It  there-^ 
fore  appears  to  me,  that  the  bargain  and  sale,  considei^ 
merely  as  a  grant  of  Mrs.  Thistlethwcyt^s  equitable  in- 
terest, would  be  effectual  for  the  purpose  of  sustaining 
the  recovery,  and  in  that  view  would  extinguish  the 
charge. 

It  was  next  argued,  that  the  recovery,  even  if  valid, 
would  be  inefiectual  to  extinguish  the  charge  of  S4,000/L 
with  respect  to  Lady  Morshead^s  moiety  of  the  pre- 
mises ;  and  that  the  utmost  operation  of  it  could  be  only 

(a)  Sheppard's  Touchstone,  79.  (6)  Co,  lAU.  49. 

to 
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io  extinguish  Mrs,  TAisileiktvcn/f^s  moiety  of  the  charge, 

so  &r  as  It  affected  Mrs.  Thistlethwayt^s  moiety  of  the 

{and*     TTiis  Court,  however,  would  never  permit  Mrs. 

nistletkwayte  to  make  good  any  part  of  the  charge 

Igainsi  Lady  Morshead^s  moiety  of  the  premises,  any 

more  than  it  would  permit  Lady  Morshead  to  raise  any 

put  of  it  out  of  her  sister's  share.  Chuixh  v.  Edwards,  {a) 

Hie  bargain   and   sale,  therefore,  and  the  recoveries, 

tte  a  clear  demonstration  of  Mrs.  Thistletkwayte's  in- 

bention  that  this  charge  should  not  be  kept  on  foot,  so 

m  as  regarded  her  moiety.    Her  purpose  was,  to  make 

kerseif  complete  owner  of  her  share  of  the  premises. 

it  .was  competent  to  her  to  relinquish  the  charge;  and 

ihe  has,  by  this  transaction,  relinquished  it  effectually. 


1626. 


Smith 

V. 

•Frederick. 


We  are  next  told  to  look  at  the  settlement  executed 
Mthis  lady's  marriage  in  1812.  We  there  find  men- 
tioii  made  of  certain  funds  in  Court,  and  of  her  sup- 
{nsed  life-interest  in  the  moiety  of  certain  estates ;  but 
there  is  no  reference  to  the  charge  of  S^jOOO/.,  nor  is  it 
|N)8sMe  to  collect  from  diat  instrument  any  intention  to 
keq)  the  charge  alive. 


Lastly,  it  is  said,  that  an  intention  to  keep  the  charge 
alive  is  shown  by  the  orders  made  in  1815.  I  confess 
that,  on  my  mind,  they  make  a  directly  opposite  impres- 
sion. It  is  certainly  true,  that,  in  the  petitions,  on  which 
the  orders  were  obtained,  Mrs.  Smith  and  her  sister  con- 
ceive themselves  to  be  entitled  absolutely  to  the  34,000/., 
when  it  should  be  raised,  and,  in  the  mean  time,  to  be 
the  absolute  owners  of  so  much  of  it  as  consisted  of  the 
fiind  in  Court,  and  of  the  money  which  had  been  laid 
out  on  mortgages.     But  they  also  set  out  the  recoveries 

(a)  2  Bro,  C.  C.  180.  A  most  will  be  found  in  Mr.  Preston* s 
elaborate  commentary  on  the  Treatise  on  Conveyancing, vol.  iii. 
principle  of  Church  v.  Edwards    p.  90. 

which 
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1826.        which  they  have  respecdvely  suffered,  in  order  to  shoW| 
*  ^  T  ■■       that  they  are  complete  owners,  each  of  her  own  moiety 
V.  of  the  real  estates ;  and  they  recite,  that  they  were  ad- 

Feedebici.  vjsed  t^^t  they  might  release  their  respective  moieties  of 
the  real  estate  of  their  father  remaining  unsold,  from 
being  liable  to  contribute  towards  the  raising  of  any 
fiirther  part  of  the  84,000/.  During  the  whole  of  tfa^ 
lives  they  take  no  steps  to  cause  the  residue  of  the 
fund  to  be  raised ;  nor  is  any  attempt  made  by  either  of 
these  ladies  to  carry  the  decree  of  1771  into  further 
effect,  by  calling  on  the  Court  to  proceed  to  fresh  sales 
of  the  lands,  in  order  that  the  whole  of  the  d4<,00(ML 
might  be  raised,  and  subjected  to  their  absolute  dispo- 
sition. 

That  Mrs.  Smith  made  herself,  in  equity  at  leas^ 
complete  owner  of  the  inheritance,  cannot  be  doubted. 
Being  complete  owner  in  fee  simple  of  the  lands,  she 
has  not  shown  any  intention  to  preserve,  distinct  fitxn 
the  inheritance,  the  charge,  in  which  it  is  assumed  that 
she  has  a  quasi  estate-taiL  Therefore,  that  charge  wag 
extinguished;  and  neither,  as  her  appointee  nor  as  her 
personal  representative,  can  Mr.  Smith  claim  to  have  ^ 
any  further  part  of  the  34,000/.  raised. 

Bill  dismissed  with  costs. 
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1826, 1826. 

Rolls. 

BULL  V.  PRITCHARD.  ^^'^''g/^^ * 

Juli/  1 1, 
1826. 

J'HOMJS  EVANSy  by  his  will,  dated  the  29th  of  A  testator  be- 

May  1 809,  devised  all  his  freehold  estates  to  John  ^^\  property 

WUsortty  Samuel  Pritchard^  and  John  Gumlrelly  and  to  ^^  ^^"^  trustees 

the  survivors  and  survivor  of  them,  and  the  heirs  and  upon  trust,  to' 

•ssigns  of  such  survivor,  upon  trust,  to  pay  the  rents  R^^  f^®  ^*^l" 

•nd  profits  to  his  daughter  Mary  Bully  during  her  life  for  daughter, 

her  separate  use ;  "  and,  from  and  after  the  decease  of  my  ufj*"^  y^^^ 

wid  daughter,  then  I  do  hereby  order,  direct,  limit,  and  parateuse, 

appoint,  that  my  said  trustees  or  the  survivor  of  them,  decease, to  pay 

or  the  heirs  or  assigns  of  such  survivor  do,  by  good  and  ^^^  principal 

nuncient  coni^eyance  and  assurance  m  the  law,  convey  every  her 

«nd  assure  my  freehold  estates  unto,  and  equally  be-  children  who 

tvten  and  among  all  and  every  the  child  and  children  attain  twenty- 

rf  my  said  daughter  Mary  Bull,  who  shall  live  to  attain  agX?e"and 

4e  age  of  twenty-three  years,  and  to  his,  her,  and  their  share  alike, 

L«^       1         •  r  ^         ^     •  J  wi^h  benefit  of 

«WB  and  assigns  lor  ever  as  tenants  in  common,  and  survivorship 

3ot  as  joint  tenants;  and  if  there  shall  be  but  one  such  '"  case  any  of 
Aild,  then  to  such  only  child,  his  or  her  heirs  or  assigns  under  that 

fcrever:  and  in  case  there  shall  be  no  such  child  or  fgc»  wuh 
,  ^  hmitations 

^dren,  or,  being  such,  all  of  them  shall  die  under  the  over,  in  case 
■wd  age  of  twenty-three  years,  without  lawful  issue,  then  no^such^child 
'Von  trust,  that  my  said  trustees  or  the  survivors  or  sur-  or  children,  or, 
^vor  of  them,  or  the  heirs  or  assigns  of  such  survivor,  do,  of  th^mshould 

'^such  like  eood  and  sufficient  conveyance  and  assurance  ^^^  under 
.  ®  .  1   r      1    1  1  twenty-three, 

^  the  law,  convey  and  assure  my  said  freehold  estates  without  lawful 

'"J^toj  and  equally  between  and  amongst  all  and  every  my  daughter  had 

"'Other  and  sisters,  namely,  John  Evans,  Mary  SpendlovCy  a  child,  who 

^i^uibethf  the  wife  of  John  William  Nevett,  and  Jlfor-  ^^  j^  jj,g 

*^  the  wife  of  the  said  John  MiUsom,  and  to  his,  her,  daughter's  life- 

time.  —  The 
and   bequests  to 
the  children, 
and  the  subsequent  limitatioiis,  were  too  remote 

Q 
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1826*  and  their  respective  heirs  and  assigns  for  ever,  as  tenants 
in  common."  Then,  after  bequeathing  a  leasehold 
specifically,  the  testator  gave  all  the  residue  of  his 
estate  and  effects  to  his  executors,  upon  trust,  to  invest 
it  in  the  public  funds,  and  pay  the  dividends  to  his 
daughter,  Mary  Bull^  during  her  life,  for  her  separate 
use,  "  and  from  and  after  the  decease  of  my  said  daugh- 
ter, upon  this  further  trust,  to  pay,  assign  or  transfer 
all  and  singular  the  rest,  residue  and  remainder  of  my 
said  estate  and  effects,  or  the  stock  or  funds  in  whidi 
the  same  shall  or  may  have  been  laid  out,  unto  and 
equally  between  and  aniongst  all  and  every  the  child  and 
children  of  my  said  daughter  lawfully  begotten,  or  to  be 
begotten,  who  shall  live  to  attain  the  age  of  twenty-three 
years,  share  and  share  alike,  with  benefit  of  survivorship, 
in  case  of  the  death  of  any  or  either  of  them  under  the 
age  of  twenty-three  years,  as  tenants  in  common,  and 
not  as  joint  tenants :  and  in  case  there  shall  be  but  one 
child,  then  upon  trust  to  pay,  assign  or  transfer  the 
same  unto  such  only  child,  his  or  her  executors  and  ad- 
ministrators ;  and  in  case  there  shall  be  no  such  child 
or  children,  or,  being  such,  all  of  them  shall  die  under 
the  age  of  twenty-three  years,  without  lawful  issue,  then 
upon  trust  to  pay,  assign,  or  transfer  the  same  unto  and 
equally  between  and  amongst  my  said  brother,  John 
Evans^  and  my  three  sisters,  Mary  Spendlovey  Elizabeth^ 
the  wife  of  John  William  Nevctt^  and  Martha^  the  wife  of 
the  said  John  Millsom,  share  and  share  alike,  as  tenants 
in  common."  The  three  trustees  were  also  appointed 
executors,  "  with  power  to  lay  out  and  apply  the  interest 
of  such  child's  respective  share,  or  so  much  thereof  as 
they  might  deem  necessary  towards  their  maintenance^ 
education,  and  bringing  up,  notwithstanding  such  child's 
share  should  not  be  then  absolutely  vested." 

The 
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llie  testator  died  in  January  1817.     Mrs.  BtiUy  who        1826. 
his  only  child,  had  at  that  time  one  daughter,  who 
then  about  fifteen  years  of  age,  and  died  in  Natoem' 
1820,  without  issue.     Mrs.  Butt  had  no  other  child- 
A  considerable  part  of  the   testator's   property 
consisted  of  leaseholds  for  years. 

Tlie  bill  was  filed  by  Mr.  and  Mrs.  BuU^  against  the 
surviving  executor,  and  the  persons  who  claimed  under 
the  ultimate  bequests  and  devises ;  praying,  that  the  limit- 
ations and  trusts,  created  and  declared  by  the  will  con- 
^^^ming  the  freeholds,  leaseholds,  and  residuary  personal 
Estate  of  the  testator,  might  be  declared  to  be  void  for 
^^moteness. 

It  was  objected,  that  the  plaintiffs,  even  if  right  in 
their  claim,  were  premature  in  calling  for  such  a  declar- 
"^tion,  while  Mrs.  B^dPs  life  estate  continued.  The 
**^swer  to  this  was,  that,  if  the  limitations  were  valid,  it 
^ould  be  the  duty  of  the  executor  to  convert  the  lease- 
*^olds  into  money,  in  order  that  tlie  tenant  for  life  and 
^ose  in  remainder  might  enjoy  the  property  according 
^  their  several  rights ;  and  that  it  was  therefore  neces- 
to  decide  the  question  now,  in  order  that  the  par- 
might  know,  in  what  manner  the  leaseholds  were  to 
*^  dealt  with  at  present. 

^r.  ShadweU  and  Mr.  Lcrvat  for  the  Plaintiffs. 

Ilie  first  bequest,  after  the  gift  of  a  life  interest  to 
^^rs.  BuU^  is,  to   all   her  children,  who   shall   attain 
^^enty-three  years  of  age.     Nothing  vests  in  them,  till 
^^y  attain  that  age ;  and,  as  that  event  might  not  hap- 
pen till  more  than  twenty-one  years  after  a  life  in  being, 
^^  gift  to  the  class  is  too  remote.     No  distinction  can 
he  made  in  favour  of  the  child  who  was  in  existence  at 

Q  2  the 
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1826.  ^  the  testators  death,  nor  of  the  children  who  may  attain 
the  age  of  twenty-three,  during  Mrs.  Buirs  life,  of 
within  twenty-one  years  afterwards.  For  the  bequest  is 
a  general  bequest  to  a  class ;  the  rule  of  law  prevents  it 
from  operating  in  favour  of  the  Whole  class ;  and  the 
Court  cannot  split  it  into  bequests  to  individuals)  or  to 
some  of  the  class.  Leake  v.  Robinson,  (a)  The  gift 
fails  in  Mo. 

The  limitation  in  &vour  of  the  testator's  brother  and 
sisters,  is  only  ^^  in  case  there  shall  be  no  such  child  or 
children,  or  being  such,  all  of  them  shall  die  undtiT 
twenty-three.*'  Such  child  or  children  cannot  meoi 
children  attaining  twenty-three:  for,  from  the  words 
immediately  following,  it  is  evident,  that  children  dying 
under  twenty-three,  are  included  under  the  descriptioOy 
*^  such  child  or  children."  That  phrase  must  denote 
*^  children  of  Mrs.  Btdlj^  absolutely ;  and  therefore,  as 
she  had  a  child,  the  first  branch  of  the  alternative  can 
never  happen^  The  other  event  is,  ^'  in  case  all  audi 
children  shall  die  without  issue,  under  twenty-three  f 
and  as  that  is  an  event  which  might  not  happily  til 
more  than  twenty>^ne  years  after  a  life  in  bein^  die 
limitations,  which  depend  upon  it,  are  too  remote.  Mn. 
Btdl^  therefore,  as  sole  next  of  kin  to  her  father,  is 
titled  to  the  absolute  interest  in,  the  leaseholds, 
ant  upon  the  life  estate  given  to  her  separate  use. 

Mr.  Sugden  and  Mr.  Koe  for  the  executor. 

The  Court  will  struggle  to  bring  this  bequest  widkin 
the  rules  of  law ;  and  there  is  nothing  in  the  language 
of  the  will,  which  forces  us  to  postpone  the  vesting  of 
the  interests  of  the  children  till  the  age  of  twenty-tbhie. 

(«)  a  Mcr.  $U. 

The 
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The  iBlierests  were  meant  to  vest  io  them  immediately,  1826. 
mbject  to  be  devested,  in  the  event  of  their  dying  under 
twenty-three.  Farmer  v.  Francis,  {a)  If  nothing  was 
to  vest  till  they  attained  twenty-three,  what  is  the  use 
of  the  words,  ^^  with  benefit  of  survivorship,  in  case  of 
^  death  of  any  or  either  of  them  under  the  said 

Even  if  the  period  of  vesting  is  postponed  till  thej 
Ittain  the  age  of  twenty-three,  the  Court,  acting  upon 
the  principle  of  Humberstone  v.  Humbersttme^  {b)  will  so 
IPMdel  the  gift,  that,  while  the  interest  of  the  child 
JviMch  was  born  at  the  time  of  the  testator's  death, 
AsU  be  fixed  by  the  words  of  the  will,  the  interests  of 
iftnp-bovn  children  shall  be  brought  within  the  rule  of 
Inr. 

The  ultimate  limitation  over  refers  to  the  period  of  the 
lamination  of  the  prior  life  estate,  that  is,  to  Mrs.  BuiFs 
dtnth ;  and  it  provides  for  two  events ;  the  first,  that  of 
dure  being  then  no  child  or  children  of  Mrs.  Buli; 
tbt  second,  that  of  there  being  children,  and  all  those 
children  dying  subsequendy  without  issue,  before  they 
Mam  twenty-three.  The  latter  would  exceed  the  limits 
lOowed  by  law ;  but  the  former  is  within  those  limits, 
lod  may  yet  happen ;  in  which  case,  the  limitation  over 
will  take  effect. 

Mr.  HomCi  Mr.  Pemberton,  and  Mr.  Hayter^  for 
•dier  parties. 

Tke  Master  of  the  Rolls.  Jui^f  ii. 

It  would  be  premature  to  decide  on  the  rights  of  the 
parties  under  thb  will  in  the  freehold  estates ;  but,  being 

(«)  9  Bing,  151.  {b)  1  P.  WiB.  553. 

Q  S  pressed 
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1826.       pressed   for   a   decision  concerning  the  leaseholds,  I 

-  '  must  determine   the  question  which  arises   upon   the 

Bull  ,  /.  ,  ir.        i  •        r 

'"'"vds,  so  far  as  they  anect  that  species  ot  property. 


wor( 


It  is  clear,  that  those  children  alone  of  the  daughter 
were  to  take,  who  attained  the  age  of  twenty-three 
years.  The  attainment  of  that  age  was  necessary  to 
vest  an  interest  in  any  of  them ;  and  all  who  attained 
that  age  were  to  takeu  Consequently,  the  vesting  of  the 
interests  might  not  take  place,  till  more  than  twenty- 
one  years  after  a  life  in  being.  The  Court  cannot  distin- 
guish between  the  children  bom  in  the  life  time  of  the 
testator,  and  those  who  were  or  might  be  bom  afiei^ 
wards;  and  therefore  the  limitations  over  are  too  re- 
mote. That  doctrine  is  established  in  Leakey.  Robinscn^ 
(a)  and  Jee  v.  Audtey.  (b) 

This  case  was,  in  the  argument,  compared  to  that  of 
Farmer  v.  Francis,  (c)  There  a  testator  devised  the  re- 
sidue of  his  estate  to  trustees  upon  trusts  for  his  wife^ 
during  her  life,  and  then  for  his  daughter,  during  her 
life;  and,  *^  after  the  decease  of  his  wife  and  daughter, 
upon  trust  for  all  and  every  the  children  of  his  daugh- 
ter, as  should  be  living  at  the  time  of  the  decease  of  th^ 
survivor  of  his  wife  and  daughter,  equally  amongst  them 
to  be  divided  share  and  share  alike,  when,  and  as  they 
should  respectively  attain  the  age  of  twenty-four  years  f 
with  a  limitation  over,  in  case  these  should  be  no  such 
issue  or  child  of  his  daughter  living  at  the  decease  of 
the  survivor  of  his  wife  and  daughter,  or,  being  such,  all 
should  die  without  lawful  issue,  under  the  age  of  twenty- 
four  years:  and  it  was  held  by  the  Common  Pleas, 
upon  the  principle  of  Boraston's  case,  (^0  and  that 

(a)  2  Mer.  363.  (c)  2  Bing.  151. 

(6)  1  Cwe,  324.  {d)  3  Rep,  19. 

class 
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class  of  authorities,  (a)  that  the  children  of  the  daugh-        1826* 

tar,  who  were  livinff  at  the  decease  of  the  survivor  of     *^  _  -   -' 

.  .  Bull 

the  daughter  and  the  widow,  took  vested  interests,  be-  v. 

finre  they  attained  twenty-four.    But  the  present  bequest    Pw^chabd. 
is  clearly  distinguishable  from  the  devise  in  Farmer  v. 
Francis :  for  here  the  attainment  of  the  age  of  twenty- 
three  years  is  made  a  condition  precedent  to  the  vest- 
ing of  any  interest  in  the  children. 

It  might  be  argued,  that  the  bequest  over  is  upon 
either  of  two  events,  one  of  which  might  be  within 
tbe  period  allowed  by  law;  that  the  words,  "in  case 
there  shall  be  no  such  child  or  children,  or  being 
80ch,  all  of  them  shall  die  under  the  age  of  twenty- 
three  years,  without  lawful  issue,"  refer  to  the  alter- 
Jiative  of  there  being  no  child  living  at  the  death  of 
the  tenant  for  life,  Mrs.  Built  or  of  all  the  children  dy- 
without  issue  before  they  attain  twenty -three;  that 
limitation  over  upon  the  former  event  is  not  too  re- 
n^ote,  and  that  that  event  may  actually  happen.  Look- 
:,  however,  at  the  language  of  the  will,  it  seems  to 
that  the  events,  upon  which  the  gift  over  was  to 
e  effect,  were  these  two ;  first,  there  being  no  child 
Mrs.  Bull  —  which  event  cannot  take  place ;  and 
ndly,  there  being  a  child,  and  that  child  dying  under 
^^'^enty-three  —which  is  too  remote. 

The  consequence  is,  that  the  limitations  over  after 
•l^e  death  of  Mrs.  Bull  are  void,  and,  subject  to  her  life 
^Oterest,  tbe  next  of  kin  are  entitled  to  the  leaseholds. 

(a)  Deim  d.  Roake  v.  Kowell,  Doe  d.  Hurst  v.  Moore,  14  East, 

^  Af.  4-   S.  327.    Doe  d.  Wee-  601.       Edwards    v.    Hammond, 

^?.  Lea,  3  T.  R,  41.    Broom-  3  Lev.  132. 
JW  V.  Croufder,  1  N,  R.  313. 


Q  ^ 
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1825, 1826. 
Rolls. 

ms?'  JONES  0.  MACKILWAIN. 

April  20, 
1826. 

A  testator  be-  J^'X^KIEL  MACKILWAIN,  by  his  will,  dated  Oa 

gueatheda  14th  oi  June  1802,  devised  and  bequeathed  uqi 

to  be  produced  William  Dysart  and    William  Roberis,  whom    he 

by  the  con-  appointed  his  executors,  and  the  survivor  of  them,  wm 

version  into  ^^^                                                ^   ^                                      \ 

money  of  the  Uie  b^irs,  executors,  and  administrator;s  of  such  sunrivov 

r^  and^per-^  ^^  ^^  ^^  ^^^  personal  estate,  upon  trust  to  sell  tM 

sonal  estate,to  sa^ve^  apd,  after  providing  for  some  charges,  to  pay 

trustees,  upon  i    i/.     /.  ,i_              .            .  .        «                i_       i     ^     i* 

trust  to  pay  halt  QT  the  monies  arising  from  such  sale  to  his 

the  interest  of  Sichari  Mackilwaitiy  his  executors  and  adminbtraUuB 

one  moiety  to  ,              .           *.    ■                   .        i                         . 

his  daughter,  Th^  pther  moiety  of  those  monies  they  were  to  mmm 

rat  *^Y^^'n  ^  ^^  purchase  of  consol.  3  per  cent.  Bank  annuiticfl 

her  life ;  the  dividends  of  which  were  to  be  paid  to  his  daughtoi 

death^,  to  pay  -^^  Johanna  De  la  Moussaye,  during  her  life,  to  hm 

100/.  a  year  to  separate  use.    The  only  disposition,  which  the  will  cam 

her  husband  T     _       .  ,       ,.   . ,       ,          ,         .    i     r  i  •          •           o  ^ 

during  his  life,  taiui^j  of  the  dividends  and  capital  ot  this  moiety  of  10 

and  to  apply  stock,  after  her  death,  was  expressed  in  the  foUowis 

theremamder  ^^                                          ,       *     . 

of  the  divi-  worjdi^  ^~  ^^  And  from  and  immediately  after  the 

ii^nance  ^^  ^^  ^^  daughter,  upon  trust,  that  they,  the 

and  education  Willfam  Zh/sart  and  William  Roberts,  or  the  surviTor  * 
her  chUdren*^  them,  his  executors  or  administrators,  shall  and  do  %tBxm 

until  they  at-  and  be  possessed   of  such  the  said  monies,  being  os 

one  respect-  moiety  of  the  produce  of  my  said  real  and  persons 
iyely, and  when  estate,  and  the  interest,  dividends,  and  produce  ariain 

they  attained  '          .                             ,                   i 

their  respec-  thereftx^n,  in  trust,  by  and  out  of  the  annual  iateres: 

tive^^es  of  dividends  and  produce  thereof,  in  the  first  place  to  pa^ 

upon  trust  to  unto  the  said  Joseph  De  la  Moussaye,  her  husband^  i. 

cipal  to  them  ^^*^^  ^®  ^^^^^  survive  her,  my  said  daughter,  an  minqit^ 
in  equal  shares;  or  clear  yearly  sum  of  100/.  for  and  during  tl^^  t^rm  C 

the  mother  ° 

survived  the  bl 
testator,  and  left  two  children,  who  died  under  twenty-one. — ^The  moiety  of  the  ri 
tidue  vested  in  these  children. 
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natural  life ;  and  as  to  the  remaining  part  of  the        19QS* 


JoNlfr 


L 


IS 


annual  interest,  dividepds  and  produce  of  the  said 
moiety  of  the  produce  of  my  said  real  and  personal        'if 
►te,  after  such  payment  so  made  as  aforesaid,  in  trust  Mackilwaik. 
to    pAy  And  apply  the  same  for  and  towards  the  maint^ 
rft.^Kiic;e,  education,  and  breeding  up  of  all  and  every  the 
cbU<i  and  children  of  my  said  daughter  Johanna^  the 
of  Joseph  De  la  Motissaycj  lawfully  begotten,  or 
begotten,  for  and  until  they  shall  severally  attain 
tbelir  several  and  respective  ages  or  age  of  twenty-one 
f  4eci.rs;  and  from  and  after  they  shall  severally  and  re- 
gp«<^vely  attain  his,  her,  and  their  ages  or  age  of  twenty- 
CMafd  jears,  as  to  all  the  said  principal  monies  or  stock  so 
ari^ix^g  from  the  sale  of  my  said  real  and  personal  estate, 
as    and  when  they  and  each  and  every  of  them  shall 
•tyaif^  hi$,  her,  and  their  respective  age  and  ages  of 
twoniy-one  years,  in  trust  to  pay  and  dispose  of  the 
Mupe  unto  and  amongst  all  and  every  such  child  and 
children,  their  executors,  administrators  and  assigns,  in 
^u#d  shares  and  proportions,  share  and  share  alike,  as 
^ox^ants  in  conunon,  and  not  as  joint-tenants ;  and  if  but 
^i^e  €^d,  then  to  such  one  child  only." 

# 

Xh^  testator  died  in  June  1803.  Ann  Johanna  De  la 
^oussaye  died  in  ISOd-,  leaving  only  two  children; — 
^^^kid  Richard  J  who  died  in  December  1810,  before  he 
*^^  completed  his  fourteenth  year;  and  Joseph  Fer^ 
^inandp  who  died  in  June  1822,  in  the  eighteenth  year 
^  hifi  age.  Joseph  De  la  Moussaye^  the  husband,  died 
^  Aiigust  1813. 

The  question  in  the  cause  was,  Did  the  moiety  of 
^^  tesidu^  vest  in  Mrs.  De  la  Moussay^s  two  sons,  so 
^  to  pass  to  their  personal  representatives,  notwith- 
standing they  both  died  under  twenty-one;  or,  was  the 

vesting 
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1826.        Testing  of  their  interests,  as  well  as  the  absolute  pos-* 
'-^      '      session,  postponed  till  that  period ? 


Mackilwain. 


Mr.  Sugden  and  Mr.  Pepys^  for  the  personal  repi 
sentative  of  one  of  the  children. 

Mr.  Roupell  and  Mr.  JVray,  for  other  parties. 

In  support  of  the  claim  of  the  personal  represeik. 
atiyes  of  the  children,  Booth  v.  Booth  {it)  was  cited; 
great  reliance  was  placed  on  the  circumstance,  that 
whole  of  the  dividends  of  the  moiety  were  given  to 
children  during  their  minorities,  and  not  merely  a  p; 
vision  made  for  their  maintenance  out  of  the  divid^i< 

On  the  other  side  it  was  argued,  that  there  was  no 
to  the  children,  except  in  the  direction  to  the  trustees 
pay  the  moiety  of  the  residue  to  them,  when  they  sho 
attain  twenty-one ;  and  it  had  been  long  settled,  th. 
under  such  a  gift,  nothing  vested,  till  the  prescribed 
arrived.    The  circumstance,  that  the  trustees  were  in 
mean  time  to  apply  the  dividends  to  the  maintenance 
the  children,  made  no  difference.  In  Batsford  v.  KebbellQ 
a  testatrix  bequeathed  to  R.  E.  the  dividends  of  5(^ 
stock  till  he  should  attain  the  age  of  thirty-two,  a: 
directed  her  executors  then  to  transfer  the  principal 
him ;  yet  it  was  held  by  Lord  Rosslyn^  that  the  1 
did  not  vest  till  he  attained  the  age  of  thirty-two. 
Leake  v.  Bobimon  (c),  a  testator  gave  various  funds, 
also  the  residue  of  his  estate,  to  trustees  upon  trust, 
pay  the  dividends  to  certain  persons  during  their  liv< 
and,  after  their  death,  to  apply  so  much  thereof  as 
trustees  should  think  fit  to  the  maintenance  of 


(a)  4  Ves.jun.  399.  (c)  2  Mer.  387. 

(b)  5  Ves^jun,  363. 
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ildren  until  they  attained  twenty-five  or  married ;  and        1826. 
T  the  children   married  or  attained  such   age,  to 
fer  to  them  the  principal:  and  there  Sir  William 
'^2tU  was  of  opinion,  that  the  interests  of  the  children  Mackilwaiit. 
not  vest  till  they  attained  twenty-five.     The  same 
uiciple  must  apply  here. 

3^  Master  of  the  Rolls.  ^pnl  ^o. 

TTie  distinction  between  the  gift  of  a  legacy  to  a 
n,  to  be  paid  to  him  at  twenty-one,  and  a  direction 
pay  or  transfer  the  legacy  to  him  at  twenty-one  is 
known.     In  the  fbnper  case,  the  legacy  is  con- 
idered  as  vesting  in  him  immediately ;  but  where  the 
is  merely  by  a  direction  to  pay  to  him  at  twenty-one, 
l^acy  does  not  vest  forthwith :  until  he  attains  the 
^^pecified  age,  he  has  no  vested  interest  in  the  bequest. 

It  was  contended,  that,  in  this  case,  there  is  no  gifi; 
the  children  of  Johanna  De  la  Moussaye^  except  in 
direction  to  pay  a  moiety  of  the  residue  to  them 
"^■^hcn  they  attain  their  several  ages  of  twenty-one  years ; 
^Hd  that,  in   the  events  which  have   happened,   that 
^Hoiety  is  undisposed  of.      The  authorities  relied  on 
'^^ere  Baisfbrd  v.  Kebbell  (a),  and  Leake  v.  Robinson  (J). 
On  the  other  hand,  it  was  argued,  that  the  bequest  here, 
l)euig  a  gift  to  trustees  and  a  disposition  of  a  residue, 
came  within  the  principle  of  Booth  v.  Booth  {c). 

In  this  case,  as  in  Booth  y.  Booths  the  bequest  is  a    - 
heqaest  of  a  residue;  and  there  has  always  been  (to  use 
die  language  of  Sir  William  Grants)  {d)  ^^  a  strong  dis- 
position in  the  Court  to  construe  a  residuary  clause  so  as 

(fl)  5  Ves.jun.  363.  (c)  4  Ves.jun.  399. 

(4)  2  Mer.  387.  (d)  2  Mer.  386. 


A^ 


n^  CASES  IN  CHANCERY. 

IMS.       to  preyent  an  intwtacy  with  reaped  te  any-  furt  ^  4m^. 

'  •■  -  ■        testator's  property."     It  is  to  be  observed  also,  t^Mit  tW 

e.  bequ^t  of  the  moiety  of  the  residue  is  to  the  trustees 

M4ciui.wAnr.  absolutely — cMie  of  the  circumstances  by  which  Locd| 

Jlvatdetf  thought  Booth  v.  Booth  distinguished  frapa 
Batsford  v.  KebbeU.  Then,  the  interest  of  tbi#  m^ie^ 
of  the  residue,  with  the  exception  of  100/.  a  year  giTex 
to  the  father  during  his  life,  is  devoted  to  the  use  of  thm 
children,  till  they  attain  twenty-one ;  so  that  the  whoH^ 
interest  in  this  moiety,  ailer  their  mother's  death,  is  gi^ 
to  them  absolutely.  The  gift  of  the  dividends  to  the 
gatees  during  their  minority  is  a  circumstance,  which 
always  been  considered  to  be  material  in  questions 
this  kind,  as  strongly  marking  the  intention  of  the 
tator,  that  the  legacy  should  vest,  though  a  distan^t  de7=^ 
fixed  for  the  absolute  enjoyment  of  it. 


Thus  the  whole  interest  and  corpus  of  a  moiety  of  i 
residue  is  given  to  the  children  of  Mrs.  De  la  Moussa^^ 
in  one  way  or  another.  The  dividends  ai*e  given  ta,  tBB 
trustees  for  the  benefit  of  the  children,  until  they  severaL— 
attain  twenty-one;  and,  at  that  period,  the  corpus 
given  to  them*  The  gift  to  the  trustees  may  be  coflfli 
sidered  as  made  only  for  the  convenience  of  the  childre^^ 


Indeed,  this  case  is  much  stronger  than  that  of 
V.  Booth :  because,  m  Booth  v.  Booth,  the  principal 
given  to  two  ladies  only,  **  from  and  after  theur  iiespectii 
marriages."  Yet  Lord  Alvanley  thought,  that,  though 
their  marriage  was  an  uncertain  event,  they  took 
mterestsi  and  that  the  share  of  one  of  them,  w^o  dii 
without  having  been  married,  passed  by  her  will;  and 
says  expressly,  that,  ^^  if  the  will  had  mentioned  a  partiE^ 
cular  age  instead  of  marriage  (a),  as  the  period  towhii 

(«)  4  Ve$.  409.  * 

th< 
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enjoyment  of  the  gift  was  to  be  postponed,  there 
Id  be  no  doubt  that  these  cases  (the  cases  previously 
by  him  in  support  of  the  claun  of  the  ladies  to 
interests,)  would  have  absolutely  governed  it." 


1826. 


JOMSS 
V. 

Mackilwain. 


This  case  is  clearly  distinguishable  from  Leake  v. 
H^Mnsorif  and  it  seems  to  me  to  be  governed  by  the 
p  vsnciple  of  the  decision  in  Booth  y.  Booth,  The  be- 
q^smcst  is  a  gift  of  residue,  and  it  is  the  only  residuary 
clcuise ;  it  is  a  gift  to  trustees  absolutely,  and  it  is  a  gift 
them  for  the  benefit  of  Mrs.  De  la  Moussaye^s  child- 
;  the  yearly  interest  is  given  to  these  children  till 
timey  attain  twenty-one,  and,  when  they  attain  that  age, 
principal  is  to  pass  into  their  possession ;  and  there 
no  gift  over,  in  the  event  of  their  death.  My  opinion, 
tlierefcMre,  is,  that  the  children,  though  they  did  not  attain 
im^enty-one,  took  vested  interests  in  this  moiety  of  the 
residue* 
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1825, 1826. 
Rolls. 

Nov.  1825.         THE  ATTORNEY-GENERAL  v.  VIVIAN. 

Aug.  9. 
1826.  _ 

Lands  are  de^   JOHN  BURTON^  by  an  instrument  tripartite,  be; 

vised  to  the  ing  date  on  the  8th  of  January  1 503,  and  purporti 

parsoa  and  .    ,  .         . 

church-  to  be  his  last  will  as  to  the  disposition  of  certain 

wardens  of  the  ^nd  tenements  in  Watling  Street,  of  which  he  was 
pansh  church    ^  ^  ' 

of  A.  and  their  in  fee,  but  towards  the  purchase  of  which  Maude^ 
thelntOTt'that  ^^ow  of  Robert  Frosdeyn^  had  contributed  20/.  out; 

the  rents,  after  her  own  goods  and  her  husband's,  devised  in  the  folio 

certain  chaises 

are  defrayed,     ^S  ^01*^$ :   ^'  I,  the  said  John  Burton^  being  so  i 

may  go  to  the  seised  in  my  demesne  as  in  fee,  as  is  aforesaid,  for 

use  of  that        ,      ,  ,      ^    i  i       r    i  -i         , 

parish  church,  health  of  the  souls  of  the  said  Robert,  and  Maude 

tion*of^the^  wife,  their  childrens'  souls,  and  my  soul,  and  all  Christ: 

parson  and  souls,  give  and  bequeath,  by  this  my  last  will  to  Mr.  Jc^ 

wu-dens,  and  Lychefelde,  Doctor  of  Law,  parson  of  the  parish  chui 

their  succes-  of  Saint  Austen,  William  Batyjbrd,  and  Nicholas  SJcyn\ 

the  'fire  of  churchwardens,  of  the  goods,  ornaments,  and  rents 

^^^^^^i}^^ .    the  same  parish  church  of  Saint   Austeti,  and  to  "i 
parish  of  A.  IS  * 

united  with       parson  and  churchwardens  of  the  said  parish  church 
ari  h  ^"^      iSa/n/  Austen  for  the  time  being,  all  the  aforesaid  lar"»- 
and  the  parish   and  tenements,  and  other  the  premises,  with  the  app^ 

becomes  the     tenances,  to  have  and  to  hold  the  said  lands  and 

parish  church 

of  the  united  .^^ 

parishes  of  A.  and  F. — ^The  parishioners  of  F.  have  no  right  to  have  any  part  of   -^*='"'* 

rents  applied  in  ease  of  that  proportion  of  the  expenses  of  maintaining  and  repair 

the  church  of  the  united  parishes,  which  it  falls  upon  them  to  defray.  ^     ^ 

Where  lands  are  given  to  the  use  of  a  parish  cnurch,  it  is  not  prima  facie  a  — ^■^'•* 
application  of  the  charity  to  mix  up  the  rents  with  the  produce  of  parochial 
so  as  to  form  a  general  fund,  out  of  which  the  repairs  of  the  church  and  other 
chial  expenses  are  defrayed. 

The  crown  is  entitled  to  any  payment  directed,  before  the  S3d  Hen.  VUI.^  to 
made  for  a  superstitious  use,  out  of  the  rents  of  lands. 

A  relator  need  not  have  any  interest  in  the  due  administration  of  a  charity. 

Where  a  record  is  both  an  information  and  a  bill,  and- the  whole  of  the 
specifically  prayed  is  in  respect  of  an  alleged  interest  of  the  relator  in  the  trust  p 
perty,  the  (Jourt,  if  it  sees  that  there  is  any  occasion  for  regulation  in  the  mana^ 
ment  of  the  charity,  will  not  dismiss  the  information,  even  though  the  claim 
interest  on  the  part  of  the  relators  is  so  groundless,  that  their  bill  is  dismissed    ' 
costs. 


i 
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tS)  with  the  appurtenances,  to  the  aforesaid  parson        1826. 

diurchwardens  of  the  aforesaid  parish  church  of    1,-  /   ■ 

TheATTOB- 

ti  Austen,  and  to  their  successors,  parson  and  church-  v^y-Gevhual 
dens  of  the  said  parish  church  for  the  time  being  for       ^  ^' 
"more,  of  the  chief  lords  of  the  fee  by  service  there* 
[ue  and  of  right  accustomed,  therewith  to  perform 
my  last  will  under  written ;  that  is  to  say :  I  will 
the  aforesaid  parson  and  churchwardens,  and  their 
iessor,  parson  and  churchwardens  of  the  said  parish 
'aini  Austen  for  the  time  being,  for  evermore,  of  the 
s,  profits,  and  revenues  coming  of  the  said  lands 
tenements,  shall  do,  find,  support,  and  maintain  for 
more,  a  taper  of  wax  of  a  pound  weight,  to  stand 
bum  before  the  image  of  our  Lady,  in  the  chancel 
he  said  parish  church  at  all   divine  service  to  be 
e  and  said  within  the  same  parish  church  in  the 
loor  of  God,  our  Lady,  and  all  saints ;  and  that  the 
te  taper  to  be  supported  and  maintained,  and  also  to 
n  at  all  divine  service  within  tlie  said  parish  church, 
ike  manner  and  form  as  the  aforesaid  Maude  FroS" 
n  hath  caused  the  same  light  there  to  be  found  since 
time  of  the  decease  of  the  said  Mobert-FroscUynj  late 
'  said  husband.     And  I  will  that  the  residue  of  the 
les,  profits,  and  revenues,  coming  of  all  the  said  lands 
(tenements,  go  to  the  supportation  and  maintaining 
the  reparations  of  the  said  lands  and  tenements,  and 
^e  use  of  the  said  parish  church,  at  the  discretion  of 
said  parson  and  churchwardens,  and  of  their  suo- 
sors,  parson  and  churchwardens  of  the  same  parish 
irch  of  Saint  Austen  for  the  time  being,  for  evermore* 
KH I  will  and  order  by  this  my  last  will,  that,  as  often 
i  when  as  the  said  parson  and  churchwardens,  and 
ir  successors,  parson  and  churchwardens  for  the  time 
^  shall  default  in  finding,  supporting,  and  main* 
lUDg  of  the  said  taper  by  the  space  of  a  month,  con- 
fy  to  the  tenure,  form,  and  effect  above  declared  and 

expressed, 
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1826.        expressed,   then    and  so  often  the  said  parson 

Y^^/  churchwardens  of  the  said  parish  church,  and  Acir 

n£t-6enxral  t^ssors,  parson  and  churchwardens  of  the  same  panah 

YtvLkv        church  for  the  time  being,  shall  content  and  pay,  or    c3o 

to  be  paid,  of  the  issues,  profits  and  revenues 

and  growing  of  the  same  lands  and  tenement^ 

the  appurtenances,   to   Mr.   Nicolas  Halswellj 

of  the   parish   church   of  Saint  John  the  Evangelm^ 

in  Watling  Street^  of  London^  and  to  —  Askew  and      tD 

Richard  Whitehed^  churchwardens,  of  the  goods, 

ments,  and  rents  of  the  said  parish  church   of 

Jb//n,  for  every  month  that  the  said  parson  and  churc?^ 

wardens  of  the  said  parish  church  of  Saint  Austenj  casMl 

their  successors,  parson  and  churchwardens  of  the  s AflMC^ 

parish  church  of  Saint  Austen  for  the  time  being,  shi^ 

default  in  finding,  supporting,  and  maintaining  of 

said  taper,  in  the  name  of  a  pain,  6s.  Sd,  sterliii 

To  enforce  the  payment   of  this  penalty,   the  pi 

and  churchwardens  of  Saint  John's  were  to  enter 

distrain  upon  the  lands. 

The  church  of  the  parish  of  Saint  Austen^  and  tJl« 
thurch  of  the  adjacent  parish  of  Saint  Faith\  w^*^ 
among  the  buildings  destroyed  or  damaged  by  the 
of  London.  Shortly  after  that  accident,  these 
parishes  were  united.  By  the  22  Car.  II.  c.  11.  s» 
it  was  enacted,  that  "  The  parishes  of  Saint  Awti^^^ 
and  Saint  Faith's  shall  be  united  into  one  parish,  ^M^^ 
the  church  heretofore  belonging  to  the  said  parisim  ^ 
Saint  Austen's  shall  be  the  parish  church  of  the 
parishes  so  united;"  and  by  the  64<th  section, 
**  The  said  respective  parishes  hereinbefore  mentio^^^^^ 
and  appointed  to  be  united  as  aforesaid,  shall  for  e^^^"^ 
hereafter  remain  and  continue  so  united  and  consolida.C^'^^^ 
and  annexed  unto  the  several  and  respective 
cbor^h^  by  diis  tet  appointed  to  be  reboikkd  as 
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and  the  respective  parishioners,  and  the  inhabit-        1826. 

>f  the  said  several  parishes  so  to  be  united  as  afore-      *    '  / 

'^  The  Attob- 

by  force  of  this  present  act,  shall  hereafter  resort  ney-Genkhai. 
e  said  churches  respectively  as  to  their  proper  VivTan 
1  church.  And  all  tithes  and  other  duties  hereto- 
ioe  and  payable  to  the  respective  incumbents  of 
jd  parish  churches  respectively,  shall  hereafter  be 
ind  payable  to  the  incumbent  of  that  church  only, 
I  by  this  act  is  appointed  to  be  rebuilded  and 
ished  for  the  parish   church  of  the  parishes  so 

le  65th  section  provided,  "  That  all  plate  and 
I  heretofore  belonging  to  any  of  the  churchwardens 
|r  of  the  parishes  of  those  parishes  burnt  down,  which 
ot  now  to  be  rebuilded,  for  the  use  of  the  said 
lies,  shall  be  enjoyed  by  the  respective  church- 
ms,  and  their  successors,  of  the  respective  parishes 
rh  churches  to  be  rebuilded  respectively,  whereunto 
lid  other  churches  burnt  down  are  united  by  this 
o  the  use  of  the  said  churches  and  parishes  re- 
ively." 

le  68th  section  declared  ^*  That  notwithstanding 
union  as  aforesaid,  each  and  every  of  the  parishes 
ited^  as  to  all  rates,  taxes,  parochial  rights,  charges 
luties,  and  all  other  privileges,  liberties  and  respects 
K)ever,  other  than  what  are  hereinbefore  mentioned 
ipecified,  shall  continue  and  remain  distinct,  and  as 
ofore  they  were,  before  the  making  of  this  present 


ortly  after  this  appropriation  of  one  church  for  the 
of  the  parishioners  of  Saint  Austin^s  and  Saint 
Vf^  an  arrangement  was  entered  into  between  the 
parishes  for  settling  the  proportion  in  which  they 

R  were 
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1826.        were  to  contribute  respectively  to   the  repairs  of 
TheATTOB-    ^*^°^™^^  church.     As  the  parish  of  Saini  FaitVs 
mby-Genebal  of  much  greater  extent  than  that  of  Saint  Atcsttn%  it 
ViTiAK.       agreed   that  two-thirds  of  those  expences  should 

borne  by  the  former,  and  one-third  by  the  latter ;  and  in 
that  way  were  the  repairs  of  the  church  provided  fi>r5 
from  the  fire  of  London^  down  to  the  filing  of  the   in- 
formation and  bill.     During  this  period,  the  share   of 
the  expences,  which  fell  upon  Saint  Austin*Sj  had  been 
defrayed  out  of  a  fund  composed  of  the  proceeds  of  ratesi 
made  by  the  vestry  for  the  relief  of  the  poor  and  for  ge- 
neral parochial  purposes,  aided  by  the  rents  and  profits  of 
the  messuages  devised  by  Burton,  and  of  other  tenements 
held  in  trust  for  the  parish.     The  pews  allotted  for  the 
accommodation  of  the  parishioners  of  Saint  Faith's  ff^oAj 
exceeded,  in  number  and  size,  the  pews  which  were  ap- 
propriated to  the  parishioners  of  Saint  Austin's. 

Under  these  circumstances,  proceedings,  in  the  sbap^ 
of  a  record,  which  was  both  an  information  at  the 
relation  of  the  churchwardens  of  Saint  Faith%  and.  a 
bill  by  the  same  churchwardens,  as  Plaintiff,  were  inst*" 
tuted  against  the  rector  of  the  united  parishes  and  tb^ 
churchwardens  of  Saint  Austin's.  The  bill  and  inforf**" 
ation  prayed  a  declaration  that  the  rents  of  the  messuage 
devised  by  Burton,  or  so  tnuch  thereof  as  should  •^ 
necessary,  might  be  applied  to  the  repairs  of  the  chttr** 
of  the  united  parishes ;  the  repayment  of  such  sum  ^ 
the  parish  of  Saint  Faith's  had  contributed  to  tho^c 
repairs,  beyond  what  it  would  have  been  bound  *^  J«li 
have  raised  for  that  purpose,  if  the  rents  of  the  devisco 
premises  had  been  duly  applied;  and  directions  for  t**^  fk 
future  letting  of  the  tenements  and  the  due  applicatK'^ 

of  the  rents  and  profits. 

« 

Mr.  Sugden  and  Mr.  Koe,  for  the  information  and  biO* 


/TLa 
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The  will  of  the  testator  has  clearly  impressed  on  this        1826. 
>perty  a  trust  for  the  primary  purpose  of  repairing    Jl,,-  t  ~ 
t    church  of  the  parish  of  Saint  AustirCs ;   and  the  mey^eneraj:. 
sefit^  intended  for  the  inhabitants  of  the  parish,  was  to       y  ** 

enjoyed  by  them  only  through  the  medium  of  the 
iservation  and  reparation  of  that  building  which  they 
qaented  as  their  proper  place  of  public  worship.  The 
;  of  Car.  II.  has  given  the  inhabitants  of  an  adjacent 
rish  a  right  to  attend  divine  service  in  the  same 
arch ;  but  the  building  does  not  thereby  become  less 
efbl  to  the  parish  of  Saint  Austin's.    Being  the  church 

the  united  parishes,  so  far  as  they  are  united,  it  is 
lo  the  church  of  each  of  them,  so  far  as  they  continue 
stinct  and  separate.  There  is  no  part  of  it  which  is 
li  portion  of  the  church  used  by  those  on  whom 
burton  meant  to  confer  an  advantage ;  there  is  therefore 
0  part  of  it,  which  ought  not  to  be  repaired  out  of  the 
ents  of  the  property  devised  by  him. 

.£ven  if  it  should  be  admitted,  that  the  repairs  of  the 
hiXatch  of  the  united  parishes,  are  not  the  precise  pur- 
^Oie  which  the  testator  had  in  view ;  yet,  as  now  there 
ttAer  is,  nor  can  be,  any  church  answering  exactly  to 
be  description  of  the  parish  church  of  Saint  Austin's 
Jfloe,  the  rents  of  the  property  must,  on  the  doctrine  of 
9pitSf  be  applied  to  the  repairs  of  the  church  of  the 
iBited  parishes,  as  the  object  which  comes  the  nearest 
^  4e  purpose  expressly  pointed  out  by  the  will. 

If  the  claim  made  on  behalf  of  the  parish  of  Saint 
^di's  should  fail,  there  must  at  least  be  a  reference  for 
be  fature  regulation  of  the  charity.  To  mix  up  the 
^oto  of  this  property  with  the  aggregate  produce  of 
^Vochial  rates,  so  as  to  form  a  fund  for  general  paro- 
^  purposes,  b  not  prima  Jade  a  due  execution  of  the 
^Ittntable  trust  created  by  Burton. 

R2  The 
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1826.  The  provision  for  the  support  of  a  bomii^ 

TImAttoiL  ^^^  ^  being  a  superstitious  use ;  and  that  po 

HR-CrsifsmAL  the  revenue  will  be  applicable  to  the  other  ck 

VmAjr.  purposes  expressed  in  the  wilL  (a) 


Mr.  Home^  Mr.  Barbery  and  Mr.  B.  Andert 
the  Churchwardens  of  Saint  Austin's. 

The  purpose  of  Burton  was,  to  relieve  the  paris 
of  Saint  Austin*s  from  the  whole  or  part  of  the  i 
which  they  would  otherwise  be  liable  for  the  re 
the  church.  He  did  not  mean  to  confer  any  b 
the  parish  of  Saint  Faith's ;  and  there  is  noChin| 
act  to  exempt  the  latter  irom  former  liabilkie 
give  them  a  right  to  participate  in  revenues,  wbi 
fore  the  fire  of  London^  belonged  exclusively  U> 
By  the  act,  one  building  became  the  church  < 

(a)  The  allusion  in  the  argu-  mortmain;"    and    it     I 

ment  is  probably  to  the  statute  of  enacts,  **  That  all  and  ei 

2.>  Hen.VIII.c.  10.    That  act  re-  uses,  intents  and    pari 

cites,  *'  That,  by  reason  of  feofi-  what  name,  nature  or  qu 

ments  made  of  trust  of  manors,  same  shall  be  called,  thai 

&c.  to  the  use  of  parish  churches,  devised,  covenanted,  bk 

chapels,   churchwardens,  guilds,  after  the  K5th  of  M^rek 

fraternities,  commonalties,  com-  &c.  shall  be  utterly  voic 

panies  or  brotherhoods,  erected  any  person  in  default  of 

or  made  of  devotion,  or  by  com-  tute,  do  bind  their  heirs,  • 

mon  assent  of  the  people,  with-  then  every  such   pain, 

out  any  corporation,  and  to  the  craft,    colour,  and  evei 

uses  and  intents  ~to  have  obits  thing,  &c.  shall  be  uttei 

perpetual,  or  any  continual  ser-  and  that   this   statute  i 

vice  of  priest  for  ever,  &c.,  or  to  always  interpreted,  &c  i 

any  other  like  uses  and  intents,  neficially  to  the  destni 

there  groweth  to  the  king  our  such  uses,  &c.,  and  of  \ 

sovereign  lord,  and  to  other  lords  like  uses  and  intents.** 

and  subjects  of  the    realm,  the  dent,    however,    that    . 

same    like  losses  and  inconve-  devise,  being  prior  to  1 

niences,  and  is  as  much  preju-  does  not  come  within  i 

dicial  to  them,  as  doth  and  is  in  ation. 
enie  wh^k%  lands  ore  aliened  in 
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pwtrishes;  but  in  every  other  respect,  each  parbh  con-        1826. 
tixxued  distinct  as  to  its  rights  and  liabilities.  »«,    / 

key-Geneeal 
The  65th  section  provides,  "  That  the  plate  and  goods       Vi^'ah. 
t>eIonging  to    the    churchwardens  of  that  one  of  the 
parishes  whose  church  is  not  rebuilt,  shall  be  en- 
by  the  churchwardens  of  the  parish  whose  church 
rebuilt"     Thus,  an  express  enactment  was  deemed 
where  one  of  the  united  parishes  was  in- 
to acquire  any  interest  in  that  which  had  there- 
been  the  separate  property  of  the  other ;  and  the 
is,  that,  where  there  is  no  such  enactment, 
parish  continues  entitled  to  the  exclusive  enjoyment 
of  the  property  which  belonged  to  it  before  the  union. 

Xbe  parish  of  Saint  Faith%  therefore,  has  no  interest 
^  llie  property  devised  by  Burton ;  and  the  case  made 
Viy  die  bill  &lb  to  the  ground. 

Neither  can  the  record  be  sustained  as  an  information. 
^^  first,  the  relator  has  no  interest  in  the  fund ;  secondly, 
w  information  is  framed,  not  with  a  view  to  regulate 
w  'charity,  but  in  order  to  have  a  right  declared ;  not 
^  ^^ly  the  income  according  to  the  testator's  inten- 
^'^  b«t  to  carry  it  away  to  those  who  have  no  concern 
•*bit 

Mr.  Cooper  for  the  Rector. 

1%e  Master  of  the  Rolls.  j^^^  9, 

The  first  ^question  is,  whether  the  parishioners  of 
^^  Faiih^  have  a  right  to  demand,  that  the  whole  re- 
vues, arising  from  the  property  devised  by  Burton^ 
^^^  be  applied  in  aid  of  the  repairs  of  the  church  of 
^  united  parishes ;  although  the  revenues  exceed  that 

R  S  proportion 
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1826.        proportion  of  the  repairs,  which  would  otherwis 

.j^J^J^I^^    borne  by  the  parish  of  Saint  Austin.     To  make 

NXT-GsNjBBAL  their  claim,  the  parishioners  of  Saint  FaitVs  must 

ViviAK.       "^^^^^  ^  right,  either  under  Burton*s  will,  or  undei 

act  of  parliament 

So  &r  as  the  rights  of  the  parties  depend  upon 
will,  it  is  impossible  to  raise  a  question  ;  for,  in  1508 
parishioners  of  Saint  Faith's  had  no  interest  in 
church  of  Saint  Austin^  and  it  is  to  the  use  of 
church,  that  the  testator  directs  the  residue  of  the  i 
of  the  tenements  to  be  applied.  He  does  not  seei 
have  intended  any  benefit  to  the  parish  of  Saint  JPm 
as  a  proof  of  which,  it  may  be  observed,  that,  whe 
imposes  a  penalty  on  the  parish  of  Saint  Austin%  ii 
event  of  their  omitting  to  supply  a  taper,  accordin 
his  direction,  he  orders  that  penalty  to  be  paid,  nc 
the  parish  of  Saint  Faith's^  but  to  the  parish  of  i 
John. 

Neither,  as  appears  to  me,  have  the  parishione: 
Saint  Faith's  acquired,  under  the  act  of  pai'liamenty 
interest  in  the  tenements  devised  by  Burton.  It  is  f 
that,  under  the  act,  a  church  was  to  be  built,  suffic 
to  accommodate  the  inhabitants  of  both  parishes'; 
the  68th  section  provides,  that  parishes,  so  united  ' 
respect  to  their  church,  were  to  continue  distinct  a 
all  rights,  taxes,  parochial  rates,  charges  and  da 
The  burthens  to  be  borne,  and  the  rights  to  be  enj< 
by  these  two  parishes,  were  not  to  be  interfered  witl 
the  mere  circumstance  of  their  having  thenceforth 
common  church ;  and,  as  before  that  act,  the  rev« 
arising  from  this  property  were  applicable  in  eas^ 
the  burthens  to  which  the  parishioners  of  Saint  Ausi 
would  have  been  subject  for  the  repairs  of  their  chit 
it  is  impossible   to  contend,  that  the  parish  of  S 

Fat 
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!*s  acquired  by  such  means  any  interest  in  the  rents.        1826. 
It   -was  never  meant,  that  the  parish  of  Saint  Faith's    ^,    /  "   ' 

jPlic  AtTOB" 

should  be  relieved  from  expenses  out  of  emoluments  mey-General 

derived  by  the  parishioners  of  Saint  Austin's  from  pro-       VmAN 

perty   bequeathed   for   their   use.      Suppose,   that  the 

church  of  Saint  Faith's  had  been  rebuilt,  instead  of  the 

church  of  Saint  Austin's^  and  had  become  thenceforth 

the  church  of  the  united  parishes,   could  that  church 

have  claimed  any  benefit  from  this  fund,  except  so  far 

AS  it  was  an  accommodation  to  the  parishioners  of  Saint 

^^ustin'sj  in  respect  of  which  they  were  chargeable  as 

between  them  and  the  parishioners  of  Saint  Faith's? 

It  must  be  equally  difiicult  to  say,  that,  because  the 

parish  church  of  the  united  parishes  happens  to  have 

*^®^ii  built  in  the  parish  of  Saint  Austin's^  the  parishioners 

^^  Saint  Faith's  can,  for  that  reason,  have  an  interest  in 

'^^  property  devised  by  Burton. 

iThe  bill  must  therefore  be  dismissed  with  costs. 

Iliis  record  is  an  information,  as  well  as  a  bill ;  and 

^^  next  question  is,  — What  is  to  be  done  with  the  in- 

^'Tiiation  ?     Though  the  bill  is  dismissed,  the  Court,  it 

*^*s   been  argued,  must  act  upon  the  information ;  for 

^ough  the  relief  prttyed  in  an  information  be  improper, 

y^t    the  Court,  if  it  sees  that  something  ought  to  be 

done  for  the  regulation  of  the  charity,  will  take  care 

^at  it  be  duly  administered  for  the  future.     "  As  to 

^e  information,"  says  Lord  Hardwicke^  in  the  Attorney^ 

S^n^ral  v.  Scotty  {a)  "  that  is  not  to  be  dismissed,  whether 

^l^at  is  prayed  is  properly  prayed  or  not ;  for  though 

"^^   particular  relief  prayed  is  wrong,  the  information 

"y  the  Attorney-general  is  not  to  be  dismissed,  if  the 

^^arity  wants  any  direction."     It  was  alleged,  in  reply 

^  this  principle,  that  here  the  relators  had  no  interest 

(a)  1  Vet.  ten.  418. 

R  i  ia        . 
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1826.        in  the  administration  of  the  fund,  which  has  been 
JT^/"^      to  purposes  of  charity.     Whatever  opinions  may  he^^v^i 
met-General  been  formerly  entertained  on  this  point,  I  conceive  it     Co 
-.  ••  be  now  settled,  that  it  is  not  necessary  for  relators  tobcB.*v^ 

any  interest  in  the  subject  of  the  suit.  In  the  AUorfm^rjg^' 
general  v.  Bucknall^  (a),  Lord  HarditicJce  says,  "  i't-  i* 
not  absolutely  necessary,  that  relators,  in  an  inforinatSoP 
for  a  charity,  should  be  th^  Yiersons  principally  interest-^^^ci 
for  the  Court  will  take  care,  at  the  hearing,  to  decrees  m 
such  a  manner  as  will  best  answer  the  purposes  of  '•Jb^ 
charity ;  and  therefore,  any  persons,  though  the  most 
mote  in  the  contemplation  of  the  charity,  may  be 
lators  in  these  cases."  But  I  do  not  apprehend  this 
ever  has  been  required  of  a  relator  to  shew  that  he 
any  interest  in  the  relief  sought.  Lord  Redesdale 
(i)  "  if  the  suit  does  not  immediately  concern  the  rigi 
of  the  Crown,  its  officers  depend  on  the  relation  of 
person,  whose  name  is  inserted  in  the  information,  ii.^*** 
who  is  termed  the  relator ;  and,  as  the  suit  is  carried  ^^^ 
under  his  direction,  he  is  considered  as  answerable  ^^ 
the  Court,  and  to  the  parties,  for  the  propriety  of  d*^ 
suit,  and  the  conduct  of  it.  It  sometimes  happens,  tM^^  • 
this  person  has  an  interest  in  the  matter  in  disput^^  ^ 
the  injury  to  which  interest  he  has  a  right  to  compl< 
In  this  case,  his  personal  complaint  being  joined  to, 
incorporated  with,  the  information  given  to  the  Co«-**^ 
by  the  officer  of  the  Crown,  they  form  together  aa  ^^^ 
formation  and  bill,  and  are  so  termed."  The 
of  relator,  therefore,  does  not  seem  to  require  the 
particle  of  private  interest  in  the  due  administration^  ^ 
that  charity. 

The  main  object  of  having  a  relator  is,  to  secure    ^ 
the  Defendants  the  costs  of  the  information,  in 


(a)  S  M.  JS8.  (b)  Lord  Redesdale,  chap.  I.  sect  i- 

shoiiW 
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should  turn  out  that  the  information  was  improperly        188^. 
filed ;  whatever  be  the  relief  prayed,  it  is  still  the  in-    1,     - 
formation  of  the  Attorney-general;  and  the  Court  must  NBT-GENkftAL 
act  upon  it,  if  the  due  administration  of  the  charity  call       y^^*^ 
fmr  the  Court's  interference. 

"Xliis  being  so,  the  present  suit,  though  dismissed  as  a 
Dili,  remains  as  an  information  ;  and  the  question  is,  does 
It  <3iscIose  a  sufficient  ground  for  the  interference  of  the 
Court?     It  is  stated,  in  the  answer,  that  the  mode  in 
^■^H  ich  the  charity  has  been  hitherto  administered,  is  the 
following: — that  there  has  not  been  a  direct  application 
^f    ^he  whole  of  the  revenues  arising  firom  Burton^s  de- 
^s^   to  the  repairs  of  the  church,  but  that,  after  that 
pov^)ose  has  been  answered,  there  has  been  a  surplus 
^liich  has  been  applied  by  the  churchwardens  in  aid  of 
tile  parish  rates,  levied  for  the  suppoil  of  the  poor  and 
other  parochial  purposes.     Now,  although  that  may  be 
<M>rfesidered  eventually  as  a  proper  mode  of  applying  the 
fiind  for  the  benefit  of  poor  people,  yet  viewed  in  its 
direct  tendency,  it  cannot  be  said  to  be  the  proper  mode 
m  ^irhich  the  surplus  of  a  charity  should  be  administered. 
I-<ooking,  therefore,  at  the  state  of  this  record,  and  to 
^«  principles  on  which  the  Court  acts  in  the  administra- 
tion of  charities,  it  seems   to   me,  that  there  is  here 
•Ottiething  to  be  regulated. 

There  is,  however,  a  point,  in  reference  to  which  it 

^^  be  necessary  to  bring  before  the  Court  some  person 

^  '^present  the  Crown ;  for  it  is  to  the  Crown  that  the 

P^i^on  of  the  funds  belongs,  which  the  testator  appro- 

P^*<iled  to  a  superstitious  use.      It  was  said,  indeed, 

^^t,  as  superstitious  uses  were  abolished,  the  provision 

'fiade  for  maintaining  a  burninjg  taper  before  the  altar 

^^uld  be  applicable  to  the  other  purposes  of  the  charity ; 

^t  I  apprehend  that  the  law  is  not  so.   The  5th  section 

of 
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1826.        of  the  1st  of  Edward  VI.  c.  14.,  {a)  vests  in  the  Cro 
1,    /  all  lands  appointed  to  go  wholly  to  the  maintenance  o 

ivsY-GsNERAL  light  OF  lamp  in  any  church ;  and  the  6th  section  ena 
ViviAx        ^^^  where  part  of  the  revenues  of  any  lands  are 
pointed  to  be  employed  in  that  way,  the  sums  of  mo 
destined  to  such   a  purpose   shall  be  enjoyed  by 
king,  his  heirs  and  successors.     With  respect,  therefi 
to  the  small  portion  of  the  rents,  which  is  directed  t» 
applied  in  maintaining  a  taper,  the  interest  of  the  Cr» 
must  be  duly  represented. 

At  present,  I  can  only  direct  the  information  to 
over,  that  the  Solicitor-general  may  be  brought 
the  Court,  to  sustain  the  rights  of  the  Crown;  and  wl 
that  is  done,  I  shall  refer  it  to  the  Master  to  appro'^'^^  * 
scheme  for  the  administration  of  the  surplus  of  "^J^e 
fimd. 


(a)  The  5th  and  6th  sections  of  rents  or  other  hereditaments 

that  act  ordain,  ''  That  the  king,  by  any  of  the  ways  or 

his  heirs  and  successors,  from  the  above  said  been  given,  assi^***" 

sud  feast  of  Easter  next  coming,  or  appointed  to  be  bestowe*^  ^^' 

shall  have,  hold,  perceive  and  en-  employed  to  the  finding  or 

joy  for  ever,  all  lands,  tenements,  tenance  of  any  anniversaO^ 

rents  and  other  hereditaments,  obit,  or  other  like  thing, 

which  by  any  manner  of  assur-  or  purpose,  or  of  any  ligt^^ 

ance,    conveyance,    will,    wills,  lamp,  in  any  church  or  chm 

devise  or  otherwise,  at  any  time  to  have  continuance  for  ^ 

heretofore  had,  made,  suflPered,  That  then  our    said    sovc^^^^ 

knowledged  or    declared,  were  lord  the  king  shall  from  th^    ^^ 

given,  assigned  or  appointed  to  go  feast  of  Easier  next  comin.^^  ^^ 

or  to  be  employed  wholly  to  the  ever  have,  perceive  and  ^•'J*'^ 

finding  or  maintenance  of  any  every  such  sums  of  money,       '^*** 

anniversary  or  obit,    or  other  in  any  one  year  within  five  ^^^^*V 

like  thing,  intent  or  purpose,  or  next  before  the  first  day  of*     ^^^ 

of  any  light   or   lamp,   in   any  present  parliament,  hath  bee*^  ^' 

church  or  chapel,  to  have  con-  pended  and  bestowed  about^  ^ 

tinuance  for  ever,  which  hath  finding  or  maintenance  of      ^^^ 

been  kept  or  maint^ned  within  such  anniversary  or  obit,  or  (^"^^^f 

five  years  next  before  the  said  like  thing,  intent  or  purpos^^     . 

first  day  of  this  present  parlia-  any  light  or  lamp,  to  him,    ^^^ 

menu    And  also,  that  where  but  heirs  and  successors  for  ever,  0^  ' 

part  of  the  issues  or  revenues  of  rent-charge  to  be  paid  yearlf^ 

any  manors,  lands,   tenements,  &e. 
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1826. 
Rolls. 

BAILEY  V.  SEWELL.  Fa.  7. 9. 

Jtdt/  15. 

IHE  bill  was  filed  by  the  lessee  of  the  rectory  of  The  Drfend- 

ant  having  set 
Wymondhamj  for  an  account  of  tithes.     The  de-  up  a  farm 

lants  msisted,  that  the  lands  which  they  occupied  "°*^"J'  ^  J°: 

'    ^  J  ^        swer  to  a  bill 

stitated  two  ancient  farms ;  the  one  called  the  Great  for  tithes,  i»- 
k,  for  which  a  modus  of  lU  6s.  Sd.  yearly  was  rected,totiy 
able;  the  other,  the  Little  Park,  for  which  a  modus  whether  the 
18^.  4d.  yearly  was  payable.  The  schedules  to  their  consisted  of 
jrer  contained  a  specification,   by  description  and  the  lands  men^ 

nti^,  of  the  closes  comprised  in   the  two  alleged  answer,  and 

lent  forms  whether  a  cer- 

lenc  larms.  ^^  ^^^^^ 

had  been  im-. 
Lt  the  hearing,  four  issues  were  directed;  two  of  M^blefor 

ch  related  to  the  Little  Park.     These  were,  the  tithes 

arisine  u[)on 
it.    The  juiy 

Whether  the  farm,  called  the  Little  Park,  does  now  ^?"»^'  ^^^ 
.  r  '         •  •  1  •       I       /•  ^      tarm  con* 

ust,  and  has  from  time  immemorial  consisted,  of  sisted  of  these 

several  parcels  or  closes  of  land,  of  which  the  same  ^"h  fom' 
Ated  to  consist,  in  the  answer  of  the  Defendants  and  other  doses, 

schedules  thereto."  ^veTS  by  a 

raodus.— The 

'  Whether,  from  time  immemorial,  there  hath  been  that  the  jury 

I  or  payable  by  the  owner  of  the  Litde  Park,  or  ^<>"?^  ^^ 
^  J  J  ^  ^  '         anaent  farm 

fiurmers  thereof  for  the  time  being,  to  the  rector  of  to  consist  of 

nondham  135.  4</.  yearly  at  Lammas-day,  in  fuD  satis-  ^j^^^e 

ion  and  discharge  of  all  tithes  growing  or  renewing  mentioned  in 

n  the  lands  in  the  answer  and  schedule  thereto  men-  [^  ®  ^  otouS' 

ed  as  constituting  the  Little  Park."  for  a  new  trial ; 

unless  the 
Plamtiff  can 

Lt  the  trial  it  appeared  that  four  closes,  called  the  jhow,thathe 

^'^  has  evidence 

Stray  with  respect  to 

those  four 

1,  which,  upon  the  supposition  that  they  are  parcels  of  the  alleged  ancient  fiuiB, 

it  materially  vary  the  substance  of  the  case. 
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18S6.  Stray  Grounds,  which  were  not  in  the  occupation  oft 
Defendants,  and  were  not  mentioned  in  the  issues,  w( 
within  a  bank  or  belt,  which  was  stated  to  be  t 
boundary  of  the  farm ;  and  the  judge  directed  the  ju 
to  find  specially  with  respect  to  these  four  closes. 

The  jury  found,  that  the  farm,  called  the  Little  Pai 
had  from  time  immemorial  consisted  of  the  lands  mc 
tioned  in  the  issue,  and  of  certain  lands  called  the  jStr 
Grounds.  As  to  the  other  issue,  they  found  that 
modus  of  135.  ^(L  had  been  immemorially  payable  I 
the  owner  or  occupier  of  the  Little  Park,  in  lieu  of  i 
tithes  arising  thereon. 

The  lessee  of  the  rectory  moved  for  a  new  tria;l ;  ai 
one  of  the  grounds  of  the  application  was,  the  findn 
of  the  jury  with  respect  to  the  Stray  Grounds. 

Mr.  Homey  Mr.  Botder,  Mr.  Manning,  and  Mr«.Bdii 
for  the  Plaintiff. 

The  issue  to  be  tried  was,  whether  the  Little  Far 
consisted  of  certain  lands ;  and  it  lay  upon  those  wl 
resisted  the  title  of  the  rector,  to  prove  the  affirmativ 
The  verdict  is  in  form  for  the  Defendants  in  equity,  ai 
yet  it  is  in  substance  against  them ;  for  it  finds  that  d 
Little  Park  does  not  consist  of  the  lands,  of  which  thi 
say  in  their  answer,  and  were  bound  at  the  trial  to  prov 
that  it  does  consist  If  they  had  alleged  that  the  Stn 
Grounds  were  part  of  the  Little  Park,  we  might  ha' 
proved  circumstances  with  respect  to  the  Stray  Ground 
which  would  have  shown  that  the  Little  Park  was  n 
an  ancient  farm,  or  was  not  covered  by  a  modus.  ^ 
might  have  shown,  for  instance,  payment  of  tithes  in  r 
spect  of  the  Stray  Grounds ;  and  then  if  the  Defendan 
had  relied  upon  a  modus  covering  an  ancient  tafiOf  < 

whic 


.  Shadwell,  Mr.  Storks^  and  Mr.  Sidebottomy  for  the 
feidants. 


le  Stray  Grounds  were  not  specified  in  the  schedules 

the  answer,  or  in  the  issues,  merely  because  they 

^**^     not  in  the  occupation  of  the  Defendants,  and  the 

"*H    claims  no  relief  with  respect  to  them.     The  jury 

"^'V'*  found  in  substance,  that  the  lands  in  question  are 

I^^v^el  of  an  ancient  farm,  for  which  a  certain  modus  is 

F^^3^«ble;  and   though  they  have  also  found  that  some 

^^^^i«r  lands,  not  the  subject  of  the  present  suit,  are  in- 

^•■-^cJed  in  that  ancient  farm,  a  new  trial  will  not  be 

S^ci^nted  on  that  ground ;  unless  the  Plaintiff  can  make 

^   ^5>ecial  case,  shewing,  not  merely  that  he  may  possibly 

^^►'V'e,  but  that  he  actually  has,  evidence,  which,  upon  the 

^^  ^position  of  the  accuracy  of  that  finding,  might  alter 

*^^  case  materially. 

3^  Master  of  the  Rolls. 

The  jury  have  found,  that  certain  pieces  of  land, 
Sidled  the  Stray  Grounds,  not  enumerated  in  the  answer 

o? 
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ich  the  Stray  Grounds  were  part,  such  evidence  would 

b/e  subverted  their  case  completely.     In  substance, 

t  modus  which  the  jury  have  found,  is  a  different 

us  firom  that  which  is  in  issue  betweai  the  parties ; 

the  modus  found  is  a  modus  which  is  payable,  npt  in 

jpect  of  the  lands  mentioned  in  the  pleadings,  but  in 

2)ect  of  those  lands  and  certain   other  lands,     A 

us  covering  black  acre  is  one  thing;  a  modus  coyer- 

black  acre  and  white  acre  is  a  very  different  thipg; 

a  party,  who  relies  upon  a  modus,  as  a  defence  to 

rector's  claim,  must  define  precisely,  not  merely  a 

■t,  of  the  lands,  but  the  whole  of  the  lands,  which  the 

gl^d  modus  is  to  cover. 
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1826.  or  the  schedule,  are  parcel  of  the  Little  Park.  If  ill 
Plaintiff  in  equity  could  have  shewn,  that,  if  he  hai 
been  aware  of  that  &ct,  he  could  have  adduced  othe 
evidence  which  might  have  altered  the  case,  that  wool 
have  afforded  ground  for  a  new  triaL  But  there  is  n 
attempt  to  shew,  that  the  proof  of  that  fact  was  a  sol 
prise  upon  him,  or  exposed  him  to  any  disadvantagi 
The  substantial  questions,  which  the  parties  went  to  trj 
were  these;  Whether  the  Gi'eat  Park  and  the  Littl 
Park  constituted  two  ancient  farms,  and  whether  oertai 
moduses  were  payable  for  the  ancient  farms  respectively 
The  Stray  Grounds  were  not  included  among  the  pared 
mentioned  in  the  issue;  but  I  cannot  say  that,  di 
finding  of  the  jury  with  respect  to  them  furnishes  ao 
ground  for  a  new  trial. 

The  motion  was  refiised,  with  costs.* 


r'. 
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Rolls. 

HALLETT  v.  MIDDLETON.  i«»-  »*• 

ilt^.  9. 

1 803,  Alexander  Davison,  being  about  to  become  A.  conveyg 
.  partner  in  the  banking-house  of  Noel,  Edwards  &  ^^g  ^q  ^^^^ 

Co.,     an  arrangement  was  entered   into  between  him  to  sell  if  the 

°  .  unsatisfied 

and    tJie  then  partners  in  the  firm,  by  which  trustees  debts  of  a 

were  appointed  to  get  in  the  debts  due  to  the  house,  out  ^^"h  "^^f * j° 
of  vrhich  they  were,  within  eighteen  months,  to  discharge  been  concem- 
aU  the  debts  which  it  owed,  in  order  that  the  incoming  ^^'eJSe^^- 
partner  might  not  be  exposed  to  any  eventual  loss  from  ceed  4o,ooo/.; 

V  the  tnistf^fifl 

tne  old  demands.     As  the  debts  due  to  the  firm  might  ggn  ^j  ^^^^^ 

^^t  produce  within  the  time  limited,  a  sum  sufiicient  veytothepur- 
^  chaser  by  a 

'^  P^y  off  the  debts  due  from  it,  a  further  term  of  the  deed,  which 

Agreement  was,  that  the  several  partners  should  assign  jT?^  r*?^'**® 
to  the  trustees,  properties  belonging  to  them  separately,  partnership 
tor  the  purpose  of  protecting  Alexander  Davison  against  JJ^^gj 
™^   claims  to  which  the  old  partnership  was  liable.     In  amount,  and 
^^nsequence  of  this  agreement,  indentures  of  lease  and  jiej  intestate 

release,  bearinc:  date  on  the  22d  and  23d  of  September  ^  to  his  real 
J  o^n.  estates;  and 

*«03,   were  executed,  by  which  Nathaniel  Middleton,  the  heir  at  law 

^^e  of  the  partners  in  the  firm  of  Noel,  Edwards  &  ?J[^-j°*'l'*'"j 
0-.  ,  .  that  deed,  and 

^^•j     conveyed   considerable  real  estates,   to  which  he  enters  into  a 
^^^s    entitled  (subject  to  two  mortgages)  to  Henry  Cut-  thltide of^he 
^nd  JVilliam  Leake,  their  heirs,  executors  and  ad-  trustees,  a  co- 
"^inistrators,  upon  certain  trusts.     These  trusts  were  for  ^\  acts  dwio 

-^^^h^niel  Middleton,  until  the  expiration  of  the  eighteen  Jy  *>'"»  or  ]^^ 

father,  and  a 

months;  covenant  for 

1^  further  assur- 

^^^  J  it  afterwards  appears  to  be  uncertain  whether  A.  had  not  devised  his  real 

^j^^o,  and  the  purchaser  files  a  bill  to  have  protection  against,  or  remedy  o^  the 

^       defect  in  his  title,  which  this  discovery  created. 

^  ^eid,  that  the  purchaser  is  not  entitled  to  have  an  account  taken  of  the  debts  of 

^^partnership,  in  order  to  establish  the  fact  of  their  having,  at  the  specified  time,  ex« 

^^^^  the  specified  amount, 

^hat  he  is  not  entitled  to  have  the  books  and  documents  connected  with  the 

^unts  of  the  partnership,  delivered  to  him  or  deposited  for  safe  custody. 

^^hat  he  is  not  entitled  to  a  covenant,  either  from  the  heir  or  from  any  other  per- 

^^»  for  the  production  of  those  books  and  papers. 


Si4 
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Hallett 

V. 
MiODLETON. 


months;  and  from  and  after  the  26th  of  March  180 
(which  was  the  expiration  of  the  eighteen  months), 
all  the  debts  of  Noel^  Edwards  &  Co.,  should  not 
then  paid,  or  Alexander  Davidson  should  have  sustmn 
any  loss,  upon  trust,  (provided  the  then  debts  of 
partnership   should   not  have   exceeded  40,000/., 
the  loss  sustained  by  Davison  should  not- have  exceede 
10,000/.),  to  raise,  out  of  the  rents  and  profits,  or  I 
mortgage,  50,000/.,  which  was  to  be  applied  first 


wards  indemnifying  Davison.     But  if  the  then  existir 
debts  of  Noeli  Edwards  &  Co.  should  exceed  40,0p(H 
or  the  loss  sustained  hy  Davison  should  exceed  10,00(H^ 
Cutler  and  Leake  were   to   make   an   absolute   sale 
all  or  any  part  or  parts  of  the  manors  and  other  he 
taments  thereby  appointed  and  released,  by  public  au 
tion,  or  private  contract :  and  the  receipts  of  the  trus 
or  trustee  for  the  time  being,  were  rendered  suifici 
discharges  to  the  purchasers.     The  money  raised  by 
sale  was  to  be  applied,  first,  in  reimbursing  Davi^ 
whatever  he  should  have  expended,  or  lost  by  reason 
Noelj  Edwards  &  Co.;  and  the  ultimate   trust  of 
estates  so  conveyed,  was  for  Nathaniel  Middletofij  b 
heirs  and  assignees. 


In  1807,  Nathaniel  Middleton  died,  leaving  his 
Hastings  Nathaniel  Middlefon  his  heir-at-law,  who  tool 
out  administration  to  his  father,  with  his  will  annex 
That  will  was  without  date,  signature,  or  the  names 
witnesses. 


In  1809,  the  trustees,  having  sold  the  estates  to 
lettj  conveyed  them  to  him,  with  the  concurrence  both  ol 
those  in  whom  the  legal  interest  was  vested,  knd  of  those 
to  whom  the  money  due  on  the  mortgages  belonged,  by 
deeds  of  lease  and  release,  to  the  latter,  of  which  Hastings 
Nathanid  Middleton  was  made  a  party,  as  heir-at-law  of  his 
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er.     The  release,   after   stating  various  facts  con-        1826. 
with   the   title   of  the   trustees,    the   deeds  by 
ich  the  estate  was  vested  in  them,  and  the  unattested 
wHl   of  Nathaniel  Middleton,  recited,  that  the  debts  of  M«d"»on. 
the     old   partnership   of  Noel^   Edwards  &   Co.,    then 
remaining   unpaid,   amounted   to   a  larger    sum   than 
4fO,O00/.       In    tliis    conveyance,     Hastings    Nathaniel 
BtiMleton  covenanted  for  the  title  of  the  trustees  and  of 
ilie    other  conveying  parties,  against  all  acts  or  things 
done   or   suffered  by  him  or  his  father,   or  any  per- 
son claiming  under  or  in  trust  for  them,  or  either  of 
them;  <^and  also,  that  he  and  his  heirs,  and  all  per- 
sons claiming  any  estate,  right,  title,  or  interest,  in  law 
or  equity,  in  the  premi2»es  thereby  intended  to  be  released, 
or  any  of  them,  by,  from,  under,  or  in  trust  for  him 
Hastings  Nathaniel  Middleton^  or  Nathaniel  Middleton 
deceased,  should  make  all  such  further  assurance  of  the 
premises,  and  every  part  thereof,  as  Hallett  or  his  coun- 
sel should  reasonably  require."     The  trustees  and  the 
o4er  conveying  parties  covenanted  against  their  own  re- 
I       spective  acts  only. 


Hallett  paid  his  purchase* money,  and  entered  into> 

possession  of  the  property.   He  afterwards  sold  part  of  it,. 

•nd  contracted  for  the  sale  of  the  other  parts ;  but,  be* 

^  the  latter  contracts  were  completed,  it  was  discovered, 

ttwas  alleged,  that  Nathaniel  Middleton^  besides  the 

unattested  testamentary  paper,  had  lefl  a  will  duly  exe-^ 

coted  and  attested,  by  which  he  devised  his  real  estate.. 

Qd  the  supposition  of  his  intestacy,  Hallett  had  clearly  a. 

good  title ;  for,  even  if  the  event  had  not  happened,  on 

which  the  trustees  were,  by  the  deed  of  trust,  authorized 

to  sell,  the  right  was  in  the  heir-at-law ;  and  that  heir 

was  a  party  to  the  conveyance.     But  if  the  property  had 

been  devised,  HaUett's  title  stood  solely  upon  the  right 

of  the  trustees  to  sell ;   the  trust  for  sale  w(is  not  to 

srisCi' unless  the  debts  owing  from  the  partnership  at  the 
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end  of  eighteen  months  exceeded  4-0,000/.,  or  the  loss  su«^ 
tained  by  Davison  exceeded  10,000/.:  and  the  pur»- 
chasers,  therefore,  insisted,  that  a  marketable  title  could 
not  be  made,  unless  one  or  other  of  these  facts  was  esta^- 
blished  by  evidence. 


Upon  this,  Hallett  filed   his  bill  against  Hastings 
Nathaniel  Middleton^  Cutler^  Leake^  and  other  parties, 
who  had  been  interested  in  the  premises  at  the  time  of 
his  purchase,  or  represented  those  who  had  been  so  in* 
terested.     It  alleged,  that  he  had  not,  at  the  time  of  "^ 
his  purchase,  called  for  evidence  that  the  unsatisfied  ^ 
debts  of  the  partnership  had  exceeded  40,000/.,  because^  ^ 
as  Nathaniel  Middleton  was  then  believed  to  have  diedA 
intestate  as  to  his  real  estate,  and  the  heir  joined  in 
conveyance,  the  amount  of  the  debts  was,  upon  that 
position,  not  material  to  the  title;  that,  in  truth, 
debts  of  Noeli  Edwards  8c  Co.  remaining  unpaid 
the  specified  time,  and  the  loss  sustained  by  DavisoH^sm 
fax  exceeded  the  stipulated  amount;  and  that  so  it  ap — * 
peared  from  the  copartnership  books  and  the  accouiitaHi 
of  the  trust     The  prayer  was,   "that  the  books,  ac-  - 
counts,   documents,   papers,   and   writings  of  the  lat^v*^ 
copartnership   of  Noel,   Edwards  &  Co.,  and  of  th^^ 
trustees.  Cutler  and  Leake^  or  such  of  those  books,  ac-^- 
counts,  documents,  and  papers,  as  should  upon  inspec^^--- 
tion  appear  to  be  requisite  to  prove  the  state  of  the 
satisfied  debts  of  the  partnership  of  Noel^  Edwards 
Co.,  on   the   26th  of  March,    1805,   and  the   loss   o^M 
liabiHty  of  Davison  at  that  time,  from  liis  connexioD^^ 
with  the  banking-house,  might  be  declared  respectively 
to  be  part  of  the  Plaintiff's  documc   \s  and  title  to 
purchased  premises,  and  might  be  i  slivered  up  to  hin^^ 
and  his  trustees,  or  deposited  in  the  oOice  of  one  of  thi 
Masters,  or  in  spme  other  proper  plar^'     '  safe  custody 
for  the  use  and  inspection  of  the  Plaints  ~  '*'«!rsoo^ 
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iming  any  part  of  the  purchased  premises ;  or  that  the 
plaintiff  might  be  declared  entitled  to  have  from  the  De- 
:^S3ndants  a  further  covenant,  binding  them,  and  each  of 
em  carefully  to  preserve  all  such  books,  accounts, 
ocuments,  vouchers,  and  writings,  and  to  produce  them 
!:  all  reasonable  times  unto  him,  or  any  person  claiming 
rough  him,  for  his  and  their  protection  and  satisfac- 
that  some  proper  deed  of  covenant,  or  other  suC- 
lent  instrument  might  be  decreed  to  be  prepared, 
the  expense  of  Hastings  Nathaniel  Middleton  and 
iam  Leake^   and  that  they  might  procure  all  the 
er  Defendants  to  execute  the  same ;  and  that  Hast'' 
s  Nathaniel  Middleton  and  JViUiam  Leake  respectively 
ht  also  enter  into  the  before-mentioned  covenants, 
might  be  decreed  further  to  covenant  with  the 
to  indemnify  him,  in  case  any  action  at  law 
^iild  be  brought  against  him  by  any  person  to  whom 
liad  sold  or  contracted  to  sell  any  part  of  the  pre- 
s^s,  and  against  all  loss  which  he  might  otherwise 
l:ain  in  consequence  of  the  alteration  in  his  title,  oc- 
by  the  alleged  discovery,  that  Nathaniel  Mid^ 
<m  did  not  die  intestate  as  to  his  real  estate." 


V. 
MU)OLET0V. 


-^il  the  accounts   and  books  of  the  partnership  of 

'^^l^    Edwards  &   Co.,   of   the   subsequent    partner- 

^*^'f>5  and  of  the  trustees,   Cutler  and  Leake^  and  all 

^^^  remaining  assets  of  both  partnerships,  had  been  in 

^^^     mean  time  assigned   to   W.  Middleton  Noel  and 

^^Uiam  Leake^  in  ti'ust  for  Sir  Gerard  Noelj  who  was 

^ovr  the  only  person  interested  in  the  affairs  of  those 


In  1820,  the  ca,i.fe  was  heard;  when  the  Vice-Chan- 
^^or  directed  a/ reference  to  the  Master,  to  inquire^ 
^*^^^tther  Nath      i  Middleton  died  intestate  as  to  his 
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stances. 


Hallett 

V. 
MiDOLETON. 


^Hastings  Nathaniel  Middleton  having  died,  the  suit 
was  revived  against  his  infant  heir. 

The  Master,  by  his  report,  stated,  that  it  was  alleged 
that  Nathaniel  Middleton  made  and  published  his  will, 
dated  in  January  1789,  with  two  codicils  dated  respec- 
tively in  1789  and  1793,  devising  his  real  estates;  that 
it  did  not  appear  how  the  will  and  codicils  were  exe-^ 
cuted  and  attested;  that  his  brother,  in  the  custody  oj 
of  whose  solicitor  they  were,  declined  to  produce  them ; 
that  it  had  also  been  alleged,  that  Nathaniel  Middleton 
executed  two  parts  of  the  will  and  codicils,  one  of  which 
he  deposited  in  the  banking-house,  while  he  retained 
the  other  in  his  own  possession,  and  that  he  had  subse- 
quently cancelled  the  latter ;  but  that  no  evidence  of 
last-4nentioned  facts  had  been  produced,  except  a  state- 
ment in  the  answer  of  Hastings  Nathaniel  Middleton^ 
Under  these  circumstances,  the  Master  certified,  that  h 
was  unable  to  ascertain,  whether  Nathaniel  Middleti 
died  intestate  as  to  his  real  estate. 


The  cause  now  came  on  to  be  heard^  on  further 
tions. 


Sir  Giffin  Wilson^  Mr.  S/iadwell,  and  Mr.  Sanders^ 
the  Plaintiff. 

The  trust  for  sale  arose,  only  if  the  debts  exceeded 
40,000/. ;  but  at  the  time  the  conveyance  was  taken,  tb 
investigation  of  that  fact  was  unnecessary;  for,  as  th 
purchaser  was  informed  and  believed,  that  Nathaniel 
Middleton  had  died  intestate,  the  concurrence  of  th 
heir  and  the  trustees  in  the  conveyance  gave  him  a 
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whether  the  event  had  happened  or  not,  on  which 

the    ^rust  for  sale  was  to  take  effect.     It  now  appears  to 

be   doubtful,  whether  Nathaniel  Middleton  died  intestate 

or   ir^ot;  and  this  throws  an  uncertainty  on  the  Plaintiff's 

titl^,   which,  however,  may  be  cured  by  evidence  that 

th^       debts  of  the   partnership  exceeded  the  stipulated 

&nnoi:int.     The  Court  will  assist  him  in  curing  it;  and, 

for   -fcliat  purpose,  will  direct  the  requisite  accounts  to  be 

taJt^xi,  in  order  to  place  out  of  all  doubt  a  fact  on  which 

His   title  depends. 


Middleton* 


e  state  of  the  partnership  accounts  being  essential 
Plaintiff's  title,  the  books  and  papers  which  show 
state  of  these  accounts  become  part  of  his  evidences, 
»  as  such,  he  is  entitled  to  the  possession  of  them,  or 
to  have  them  deposited  in  a  place  of  safe  cus- 
Harrison  v.  Coppard.  (a) 


e  covenant  for  further  assurance  binds  the  heir 
ings  Nathaniel  Middleton  to  do  all  acts  by  which 
imperfection  in  the  title  may  be  cured.     The  ascer- 
tainment of  the  amount  of  the  debts  of  the  partnership, 
^^d    the  production  of  the  books  and  papers  by  which 
^"^t  amount  can  be  shown,  will  remove  an  objection  to 
^*^liich  the  title  is  at  present  open  ;  and  the  heir  is  there* 
*^re  bound  to  enter  into  a  covenant  for  the  production 
^f  these  documents.     The  nature  of  the  transaction  im- 
poses on  the  trustees  the  obligation  of  establishing  their 
^^^n  title,  and  from  them  too  the  Plaintiff  has  a  right 
^   the  protection   which  such  a  covenant  may   afford 
"iin,  by  securing  to  him  the  means  of  making  out  a  fact 
^J^  which  the  title  of  the  trustees  to  sell  solely  rests* 
^^e  sale  was  for  the  benefit  of  all  the  partners  in  the 
^^^nkingbhouse ;  so  that  the  persons,  who  derive  through 


(fl)  2  CoXy  518. 
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^  1826*  ^     ^jp  connectioni  direct  or  indirect,  with  the  firm, 
Hallett      interest  in  these  documents,  have  no  ground  to 


V, 
MiSDLETON. 


of  the  relief  which  is  prayed. 


Mr.  Sugden,  Mr.  Pepys^  and  Mr.  Bridger^  for  the  trus. 
tees  Cutler  and  Leake. 

The  Plaintiff  has   a  good   title,  whether   Natham 
Middleto7i  died  intestate  or  not,  and  whether  the 
of  the  partnership  did  or  did  not  exceed  40,000/. ; 
the  clause  rendering  the  receipt  of  the  trustees  a 
discharge  to  the  purch&ser,  absolves  him  from  making  an^ 
inquiry  as  to  the  amount  of  the  debts.     In  Roper 
Halifax  (a),  the  power  was  conditional ;  yet  it  was  heli 
that,   inasmuch   as  there  was  a  clause   providing  th 
the  receipt  of  the  trustees  should  be  a  discharge,  a  ooi 
veyance  to  a  bo7id  fide  purchaser  would  not  be 
by  the  fulfilment  or  non-fulfilment  of  the  condition  o 
which  the  power  was  made  dependent* 

The  Plaintiff  has  gotten  the  legal  fee ;  and  it  is 
pretended  that  he  had  any  notice,  direct  or  indirect, 
the  supposed  will.  Even,  therefore,  if  a  valid  unrevok 
will  w*ere  in  existence,  he  could,  as  a  purchaser  for 
valuable  consideration  without  notice^  hold  against  i 
claiming  under  that  instrument. 


Hallett  founds  his  equity,  such  as  it  is,  on  the  e 
of  an  alleged  will.    He  has  not  established  that  fact,  an 
of  course  must  fail.     In  directing  a  reference,  the  Vi 
Chancellor  did  not  mean  to  intimate,  that,  if  the  PI 
tiff  made  out  the  facts  alleged  in  his  bill,  he  would  be 
titled  to  any  relief;  but  it  was  clear,  that,  if  he  fiul< 
in  proving  them,  it  became  unnecessary  to  argoe  an; 


(a)  Sugden  on  Powers,   Appen,  641. 


question 
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.  question  of  law ;  and  it  was  only  with  that  view,  that  the        18£6. 
decree  at  the  original  hearing  was  made.  "^  '  -  -' 

V. 

If  Hallett  had  wished  to  have  conclusive  proof  of  the  M">»"'?<w« 
t^iruth  of  the  recital  as  to  the  amount  of  the  debts  of 
JVia^^  Edwards  &  Co.,  he  ought  to  have  called  for 
it»  -livhen  he  completed  his  purchase.  Being  satisfied 
tl2^i:m  with  its  truth,  he  cannot  now  harass  the  vendors  with 
a  A-esh  examination  of  the  title.  What  right  can  he 
ha.\r^  to  an  inquiry  as  to  the  amount  of  the  debts  of  the 
pai^riership,  in  March  1805,  when  he  himself  alleges,  that 

fact  is  as  the  conveyance  recites  r  when  tlie  Defendants 
that  the  recital  is  true ;  and  when  there  is  not  a 
part;icle  of  evidence  to  the  contrary  ?  To  talk  of  a  cove- 
*>*nit  for  the  production  of  the  books  and  papers  re- 
"^ung  to  the  accounts,  is  absurd.  These  books  and  papers 
*>r^  now  the  property  of  other  persons ;  nor  have  the 
^'"^^^'tces,  who  sold,  any  right  to  the  possession  of  them. 

^^r.  Griffith  Richards  for  the  heir-at-law  of  Hastings 
^^^htiniel  Middletm. 

The  case  specially  made  against  the  heir  proceeds  on 

^^stztigs  Nathaniel  Middleton's  covenant  for  further  as- 

^^^•■^nce ;  and,  under  that  covenant,   the  Plaintiff  says, . 

»-na.t  he  is  entitled  to  have  from  the  heir  either  the  pro- 

^^ction  of  certain  documents,  which  will  prove  a  fact 

^^^ged  to  be  material  to  his  title,  or  at  least  a  covenant 

^"^    their  production ;  so  that,  with  respect  to  the  heir, 

^*^  is  in  fact  a  bill  for  a  specific  performance  of  the  an- 

^^^^tor*s  covenant  for  further  assurance.     Now,  to  enter 

**^^  a  covenant,  execute  a  bond,   or   incur  any   other 

Personal  obligation,  is  not,   in  the  legal  sense  of  the 

purase,  to  make  further  assurance.   The  words  assurance 

^*^d  conveyance  are  in  legal  acceptation  synonymous ;  and 

^  '^ake  further  assurance^  when  applied  to  lands,  is  to  do 

8  4  an 
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an  act  by  which  some  interest,  estate,  or  right  sha] 
veyed,  extinguished,  or  estopped.  In  ComyrCs  Dig^ 
dition  (H),  Condition  to  wflke  assurance^  a  long 
instances  will  be  found,  in  not  one  of  which  is  t 
assurance  applied  to  a  covenant,  or  to  any  act  wh 
not  operate  as  a  conveyance,  (a)  All  the  assuran 
tioned  by  Blackstone  are  modes  of  conveyance, 
son  who  is  under  an  obligation  to  make  an  assu 
conveyance,  is  not  bound  to  execute  a  deed  con 
warranty  or  a  covenant ;  Coles  v.  Kinder  (J) ;  neit! 
bound  to  execute  an  obligation  or  statute  for  enj 
for  that  is  not  an  assurance ;  Staynroyde  v.  Loo 
and  yet  a  bond  or  a  warranty  gives  the  same  sort 
teral  protection  to  the  title,  as  that  which  this 
demands.  If,  therefore,  he  had  tendered  to  us  a  d 
taining  such  a  covenant  as  he  now  calls  for,  and 
refused  to  execute  it,  he  could  not  have  mainti 
action  at  law  for  the  breach  of  the  covenant  foi 
assurance;  and  he  cannot,  under  colour  of  a 
performance  of  our  ancestor's  covenant,  comp 
do  an  act,  which  our  refusal  to  perform  would  nol 
be  a  breach  of  the  covenant.     A  covenant  for  fu: 


(a)  See  also  Rollers  Abridgment, 
vol.  i.  p.  424.  Condition  (P.) 
CondUion  pur  Assurance, 

(b)  Cro.  Jac.  571.  In  Coles  v. 
Kinder,  the  Defendant,  having 
promised  to  assure  lands  by  such 
reasonable  assurance  as  by  the 
Plaintiff  should  be  advised  and 
required,  refused  to  execute  an 
indenture  of  feoffment,  with  co- 
venants against  his  own  in* 
cumbrances,  and  for  further 
assurance.  The  Plaintiff  brought 
an  action  of  assumpsit.  The 
Court  held  upon  demurrer,  that 
the, action  would  not  lie;  for, 


"  although  the  covena 
ordinary  and  reasonabl 
agreement  was  only  to  i 
sonable  assurance,  not  t 
with  reasonable  coven 
the  covenants  are  not 
of  the  assurance." 

(c)  Cro,  Jac,  115. 
ro^de  V.  Lococke  it  was 
a  refusal  to  enter  into  { 
tion  of  40/.  for  the  enj< 
certain  lands  agsdnst .  all 
was  not  a  breach  of 
ment  by  the  Defendant 
those  lands  to  the  Plain 
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surance  can  be  performed  specifically  only  by  means  of 
some   conveyance.     All   the   instances,    in   which   this 
Court  has  ever  proceeded  upon  that  covenant,  are  cases 
irfiere  the  person  bound  by  the  covenant  could  cure  the 
defect  complained  of:    Taylor  v.  Debar  {a),   Tourle  v. 
Rand  (b\  Pye  v.  Davbuz.  {c)     The  PlaintiflTs  bill  as- 
sumes, that  no  right  or  interest  to  or  in  the  lands  is  in 
heir ;  and  he  does  not  call  for  any  conveyance  from 
:    what  he  wants,  therefore,  is  not  further  assurance. 


1826. 


Hallett 

V, 
MlDDLETON. 


Cven  if  we  had  contracted  to  produce  these  books 

<1  papers,  the  Court  would  not  compel  us  to  perform 

e  agreement;  for  the  performance  of  it  would  not  be 

our  power,  inasmuch  as  the  documents  are  not  in 

possession.      ^^In  bills  for  specific  performance," 

Lord  Hardwicke^  in   Green  v.  Smith   (c),    "  this 

urt  can  never  relieve,  where  the  act  is  impossible  to 

done,  but  leaves  the  party  to  his  remedy  at  law." 


Besides,  this  is  an  infant  heir,  who  is  not  bound  by 

covenant  of  his  father,  except  so  far  as  real  assets 

^ionae  to  him  by  descent.     It  does  not  appear  in  the 

<^duse,  that  any  real  assets  have  descended  to  him ;   and 

*iOMr  can  an  account  of  Hastings  Nathaniel  Middleton^s 

^^ea.1  assets  be  taken  in  a  suit  framed  as  this  is  ?  Suppose 

^^  however  taken,  and  that  the  heir  has  large  real  assets 

V  ciescent,  would  it  not  be  requisite  to  direct  an  account 

^  Ithe  personal  estate,  in  order  that  the  heir  might  be 

'QcLemnified  out  of  the  personal  assets  for  his  liability  on 

"^^  covenant? 


3Mr.  Home,  Mr.  Blemnan,  and  Mr.  Pairy,  for  the 
*^er  Defendants. 


(a)  1  Chan.  Cat,  274. 

(h)  2  Bro.  Chan.  Cat.  652. 


(c)  3  Bro,  Chan.  Cat.  596. 
id)  I  Atk.  672. 
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1826. 

Hallstt  Tlie  Master  of  the  Rolls. 

MiBOLBTOK.  If  tjjg  unsatisfied  debts  of  NoeU  Edwards  & 
exceeded  4O9OOO/.,  the  estate  was  vested  in  the 
tees,  with  full  power  to  sell,  without  reference  to  W^  the 
persons  who  might  ultimately  be  interested  in  the  sp^^^sbot- 
plus ;  and  the  Plaintiff  would  have  a  good  title,  with^^^oot 
the  concurrence  of  the  heir  or  the  devisee.  If, 
Nathaniel  Middleton  died  intestate  as  to  his  real  est 
•  the  concurrence  of  the  heir  would  make  the  inves 
of  the  former  fact  unnecessary.  But  it  is  alleged  to 
least  uncertain,  whether  Nathaniel  Middleton  lefb  a 
or  not;  the  uncertainty  which  exists  upon  that  pol 
renders  it  important,  it  is  said,  to  the  Plaintiff,  to 
the  fact,  on  which  the  title  under  the  trustees  depern 
established  by  satisfactory  evidence ;  and  he  insists, 
for  that  purpose  he  has  a  right  to  the  aid  of  this 
Under  these  circumstances  he  contends,  that  he  is 
titled  to  have  an  account  taken  of  the  debts  of  Nc 
Edwards  &  Co.,  in  order  that  it  may  be  ascertain^^- -^^d, 
that  their  amount  exceeded  40,000/.  at  the  time  mi 
tioned  in  the  deed ;   or,    if  that   relief  cannot  be 

tained,  then  that  he  has  a  right,  either  to  the  possess^  J^'  '^ 

• 

of  the  documents  and  writings  which  contain  the  e*^'^'*' 
dence  of  the  amount  of  the  debts,  or  to  have  them  ^^^^^ 
posited  in  a  place  of  security,  or  to  a  covenant  for  th^P^  ^^^ 
production,  in  order  that  he  may  be  furnished  wi 
proofs,  by  which  the  truth  of  the  material  recitals  in 
conveyance  may  be  shown. 

The  bill  is  not  framed  on  the  ground  of  fraud,  or 
misrepresentation  in  the  recitals  contained  in  the  con 
ance  to  Hallett:  on  the  contrary,  it  proceeds  on  the  all' 
gation,  that  the  recitals  are  accurate ;  for  it  charges,  tha 
in  truth,  the  debts  of  the  firm  of  Noely   Edwards 


idi 
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Co.  far  exceeded  the  stipulated  sum.  Upon  this 
&ct  the  Defendants  agree  with  the  Plaintiff.  Then, 
when  it  is  alleged  in  the  bill,  and  admitted  in  the  an- 
swers, that  the  debts  of  Noel,  Edwards  &  Co.  exceeded 
40,000^.  at  the  time  specified,  how  is  it  possible  that  the 
Court  can  direct  an  account  ?  It  would  indeed  be  a 
singular  proceeding,  to  direct  an  account  to  be  taken,  in 
order  that  a  fact  may  be  established,  on  which  all  the 
parties  to  the  suit  are  agreed. 


1826. 


Halustt 

V. 

MnxDUbTOv. 


Hallett  purchased  on  the  allegation  of  a  certain  fact 
It  was  com|)etent  for  him,  at  the  time  of  his  purchase,  to 
have  called  upon  the  trustees  to  establish  that  fact  by 
tfatisfiictory  evidence.  What  course  he  followed  then  does 
sot  appear :  but  having  taken  a  conveyance  with  a  recital 
irfaich  he  admits  to  be  correct,  the  circumstance,  that 
oiow  it  is  not  clear  whether  the  conveyance  of  the  heir- 
^^it^Iaw  passed  any  interest,  cannot  give  him  a  right  to 
lave  an  account  taken,  for  the  purpose  of  ascertaining 
M,  inct  which  he  did  not  question  then.  The  case,  which 
this  purchaser  makes,  is  not — that  the  vendors  committed 
a  fraud  in  their  representations  with  respect  to  the  title ; 
&r,  though  the  bill  alleges,  that  the  existence  of  a  will 
duly  attested  was  known  to  the  trustees,  and  that  by  the 
concealment  of  that  circumstance,  when  the  estate  was 
add,  they  were  guilty  of  a  species  of  firaud,  yet  the 
trustees,  by  their  answer,  expressly  deny  that  circum* 
dance,  and  state,  that  the  discovery  of  an  uncancelled 
duplicate  of  a  will  of  Nathaniel  Middleton  was  not 
Icnown  to  them  at  the  time  of  the  conveyance  to  the 
Plaintiff. 


It  was  next  said,  that  books  and  papers,  which  con- 
tain the  evidence  witli  respect  to  the  debts  of  the  part- 
nership, are  dociunents  connected  with  the  Plaintiff's 
title,  and  therefore  that  he  has  a  right  to  the  possession 

of 
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V. 
MlOOLETON. 


of  them ;  or,  if  the  Court  will  not  go  so  ftir,  that> 
least,  it  ought  to  cause  them  to  be  deposited  in  son 
place  of  safe  custody,  where  he  may  have  the  use 
them  when  occasion  requires.  How  are  these  documec 
connected  with  the  title  ?     The  estate  belonged  to  MB 
dleton;  but  these  documents  did  not  belong  to  him.  T! 
partnership  books  belonged  to  the  partnership ;  and  C 
other  partners  were  not  the  vendors  of  this  estate,  and  b . 
not  any  direct  interest  in  its  sale.     These  books  aa 
writings  may  afford  evidence  of  a  collateral  fact,  b 
cannot  be  considered  as  connected  exclusively  or  direct 
with  the  title  of  the   lands.     Is  every  scrap  of  pap«i 
which  may  show  the  truth  of  any  of  the  recitals  in 
conveyance,  to  be  deemed  a  document  of  the  title  ? 
find   no   case,    in   which   a  purchaser,  afler   taking 
conveyance   from    an  heir^t-law,  by  deeds  whidi  m 
forth  the  pedigree  of  the  vendor,  has  filed  a  bill  static: 
that  there  are  various  books,  family  bibles,  &c.  contai 
ing  entries  which  prove  the  pedigree  as  recited,  and  i 
sisting,  on  that  ground,  that  these  books,  bibles,  S 
ought  to  be  delivered  up  to  him,  or  secured  for  his  us 
If  he  was  satisfied  with  the  recital  at  the  time  when 
took   his   conveyance,   he   cannot    afterwards   call  fl 
proof  of  its  accuracy. 


The  Plaintiff  likewise  founded  his  claim  to  relief  i 
the  covenant  for  further  assurance.  That  covena. 
creates  no  obligation,  in  respect  of  which  the  documeo 
should  either  be  delivered  to  him,  or  deposited  in 
place  of  security ;  inasmuch  as  they  are  not  part  of  b 
title.  Will,  it  then,  entitle  him  to  a  covenant  for  the  pn 
duction  of  them  ?  Two  authorities  (not  strictly  applicab 
perhaps)  were  cited,  to  show,  that,  under  a  covenant  ii 
further  assurance,  you  could  call  only  for  a  convejrano 
and  could  not  call  for  a  covenant  or  collateral  obligadoi 
From  whom  is  this  proposed  covenant  to  be  taken 

No 
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Not,  surely,  from  the  heir-at-law  ;  for  he  has  no  particu- 
lar right  to  or  interest  in  these  documents,  nor  any 
Gontroul  over  them.  They  are  now  in  the  possession 
of  Sir  Gerard  Noel,  who,  by  subsequent  arrangements, 
has  acquired  the  greatest  interest  in  them,  and  of  his 
trustees ;  and  neither  from  these  trustees  nor  from  Sir 
Gerard  Noel  can  the  Plaintiff  be  entitled  to  any  cove- 
nant. 


1826. 


Hallett 

V. 
MlDDLETON. 


The  representatives  of  the  Middletons  have  not*  the 

<50Titroul  of  these  documents;  they  could  produce  them 

^^^Ij  by  calling  on  others  to  produce  them.     It  is  quite 

"••^ilcJ,  therefore,  to  say,  that  Mr.  Hallett  has  a  right,  under 

,   we  covenant  for  further  assurance,  to  a  covenant  for  the 

P^'Oduction  of  the  books  and  accounts ;  and  as  to  any 

*'*t:^rest  which  he  may  pretend  to  in  them,  as  evidences 

^*     a  fact  affecting  his  title,  every  creditor  of  Noel^  Ed-' 

*^*^*<<t  &   Co.,  might   set  up  a  similar  claim,    on   the 

S^oiind  that  they  are  documents  which  would  show  the 

of  the  partnership  accounts. 

"Xhe  Plaintiff  in  truth  says,  "  When  I  accepted  the 
veyance  of  this  estate,  I  omitted  to  take  from  the 
lors  the  evidence  which  may  be  wanted  to  satisfy 
^t^Ose  who  purchase  under  me,  of  the  goodness  of  my 
^^l^;  and  having  neglected  to  obtain  accurate  proof 
^^^n,  I  come  now  with  a  bill,  which  is  either  in  the 
'^^^•^ure  of  a  bill  for  specific  performance  of  the  covenant 
^^  further  assurance,  or  proceeds  on  the  ground  that  I 
^^'Ve  an  interest  in  the  documents  which  contain  that 
^^  Science,  as  part  of  the  title  of  my  estate."  It  is  one 
^^  the  most  extraordinary  attempts  at  relief^  that  a 
>urt  of  equity  has  witnessed. 


-A  case  of  Harrison  v.  Coppard  (a)  was  referred  to,  as 

(a)  a  Cox,  319.  ' 

afibr^ng 
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Hallett 

V, 
^IXSOLETOK. 


afibrding  a  precedent  for  the  species  of  relief  sought 
this  Plaintiff.  There  parties  to  the  sale  of  an  esta 
who  claimed  under  a  Mrs.  Lynch^  represented  to  t 
purchaser,  that  there  was  a  will  of  that  lady  which  K 
been  proved  in  the  Ecclesiastical  Court.  It  turned  o 
that,  though  there  was  a  will,  it  had  not  been  prov 
upon  which  the  purchaser  filed  his  bill,  praying  that 
Defendants  might  either  be  decreed  to  prove  the  will, 
that  it  might  be  deposited  with  one  of  the  Masters 
safe  custody.  The  Master  of  the  Rolls  was  of  opini 
diat  the  Plaintiff  was  entitled  to  have  the  will 
with  the  Master ;  and  he  made  tlie  decree  with 
against  the  vendors,  on  the  ground  of  the  mis-s 
of  which  they  had  been  guilty.  That  decision  has 
application  to  the  present  case :  first,  because  there 
gross  misrepresentation  had  been  made;  secondly, 
cause  a  will  of  real  estate  is  a  document  forming  part 
the  title  to  that  real  estate.  Here  the  documents, 
respect  to  which  the  interference  of  the  Court  is  pray 
are  not  connected  with  the  title  of  the  lands,  and 
wanted  merely  to  establish  a  collateral  fact. 


e 

T 

r 


My  only  difficulty  has  been,  that  the  decree  of 
Vice- Chancellor,  directing  the  reference,  might  be 
posed  to  have  proceeded  on  the  ground,  that,  in  case 
intestacy  of  Nathaniel  Middleton  were  not  establish 
or  that  it  had  been  shown  that  he  had  lefl  an  an 
celled  will,  the  Court  would  have  given  some  relief, 
has,  however,  been  stated  from  the  bar,  that  the  principl 
on  which,  at  the  former  hearing,  the  Court  directed 
reference,  was,  that,  if  the  Master  found  that  there 
DO  will,  there  would  have  been  an  end  of  the  case ;  an 
it  would  have  been  unnecessary  to  have  entered  into  an; 
other  question.  Although  the  fact  of  Nathaniel  Middle — 
tari^  intestacy  has  not  been  established,  I  am  in  th^ 
situation  in  which  I  should  have  been,  if  the  case  wer^ 
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be  original  iiearing,  and  no  such  reference  had 
reeled.  My  opinion  is,  that  this  purchaser) 
iken  the  conveyance,  with  the  recital  as  to  the 
of  the  debts,  and  admitted  that  recital  to  be 
no  right  to  have  an  account  of  the  debts  taken, 
re  the  documents  which  show  the  state  of  those 
iivered  to  him,  or  deposited  in  safe  custody,  or 
i  covenant  for  their  production  (a). 


1826. 


Hallett 

V. 
MlDDLETON. 


The  bill  was  dismissed  with  costs. 


am  or  Fairt  v.  Ai/ert, 
be  reported  by  Messrs. 
d  Stewart),  the  pur- 
a  close  of  land,  parcel 
estate,  took  from  the 
anveyance,  containing 
covenant  for  further 
but  he  had  not  any 
delivered  to  him,  nor 
y  covenant  for  their 
After  some  years 
i  bill,  alleging  that  he 
kCted  to  sell  the  close, 
ig,  that  the  person, 
n  he  had  purchased, 
ecreed  either  to  cove- 
he  production  of  the 
or  to  produce  them, 
at  the  Plaintitt'  might 
to  shew  a  good  title, 
endant  filed  a  general 

^-Chancellor  expressed 
oubt,  whether  a  pur- 
o  does  not  require  a 
or  the  production  of 
at  the  time  he  takes 
'ance,  can,  under  the 


covenant  for  further  assurance, 
require  it  afterwards. 

Finally,  his  Honour  over-ruled 
the  demurrer,  on  a  ground  un- 
connected with  the  effect  of  the 
covenant  for  further  assurance* 
**  If  a  party,"  smd  his  Honour* 
at  the  conclusion  of  his  judgment, 
''  having  taken  a  conveyance 
without  a  covenant  for  the  pro- 
duction of  title-deeds,  sells  the 
property,  a  court  of  equity  will 
compel  the  production  of  the 
original  title-deeds,  in  which,  as 
being  the  root  of  his  title,  there 
is  a  common  property  in  him, 
and  those  under  whom  he  claims. 
Retaining,  therefore,  the  doubts 
which  I  originally  expressed,  as 
to  the  effect  of  the  covenant  for 
further  assurance,  I  am  of  opi- 
nion, that  there  is  an  equity  on 
the  part  of  the  Plaintiff*  to  have 
the  production  of  those  deeds, 
which  are  the  root  of  his  title,  in 
order  to  give  effect  to  his  sale." — 
April  19  —  May  24  —  June  1, 
1826. 
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Rolls. 
Feb.  14. 


ANDREE  V.  WARD. 


.  ,   ,       ^       rpHE  will  of  George  Greene,  dated  the  12th  of 
A  testator  be-       ■  . 

queathed  a  1 762,  contained,  among  other  bequests,' the  followtn^ 

to°tru8teM  clause  :  —  "I  give,  devise,  and  bequeath  to  my  neph^mr, 

upon  trust  to  William  Ward,  and  to  my  friends,  Thomas  Heacock  euoA 

terest  to  his  John  Bertie,  and  the  survivor  of  them,  and  the  executory 

son  during        administrators,  and  assigns  of  such  survivor,  the  suotil  of 

life,  with  a  di-  ... 

rection,  ifhe     5,5001.  East  India  annuities,  now  standing  in  my  ne^^me 

married  a  wo-  \^  ^^g  books  of  the  said  Company:  in  trust,  neverthel^388| 
roan  with  a  r     j  ^  ^ 

fortune  of  a  to  pay  the  interest,  dividends,  and  produce  thereof  to     Ae 

amount  to  P^^P^r  hands  of  my  said  son,  George  Greene,  for   ^BsA 

settle  the  fund  during  the  term  of  his  natural  life ;   and  in  case       te 

the  issue  of  should  marry  any  woman  with  1 000/.  fortune,  then  my  -^wiB 

such  marriage;  and  mind  is,  that  the  said  5,500/.  be  settled  upon      ill 

but  in  case  of       ,^  ,  • 

the  son's  de-     wife  and  the  issue  of  such  marriage ;  but  in  case  of   MOj 

cease,  leaving    g^id  son's  decease,  leaving  no  issue  of  his  body  lawftxflf 
no  issue  of  his  .  r 

body,  the  begotten,  then  I  give  and  bequeath  1,500/.,  part  of  the 

riven  ow  to  ^^  ^""^  ^^  5,500/.,  to  George,  John,  and  Charles  Andrv^ 

various  per-  children  of  my  niece  Charlotte  Andree,  to  be  divided 

testator  also  between  them  equally,  share  and  share  alike;  and  IgJ^ 

dis(K)sed  of  the  the  gum  of  500/.,  other  part  thereof,  to  my  nephew  John, 

estate.     The  the  son  of  my  brother  Joshua."    The  testator  went  on  to 

«,n  n.arri«I  a    distribute  the  remainder  of  the  stock  among  various  other 
woman  who  <^ 

had  not  the      persons.     The  residue  of  his  estate  he  bequeathed  to 

J^iS^Tthe     WiUiamWard. 
will,  and  died 

leaving  issue  of        rm  •  ^^  r^  •    i 

that  marriage.       The  testators  son,  George  Greene,  married  a  woman 

HM^  that     ^^^  ^'^  ^^^  ^  fortune  of  1 000/. ;  and  there  was  not  made 

the  son's  life     upon  her  and  her  issue  any  settlement  of  the  Easi  India 
mterestinthe  "^ 

stock  was  not  annuities^ 

extended,  by  implication,  to  a  quati  estate  tail ; 

That  the  issue  of  his  marriage  took  no  interest  in  the  stock ; 

That  the  gifts  over  failed ; 

And  that,  after  the  son's  death,  the  stock  belonged  to  the  residuary  legatee. 
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auities,  or  of  the  S  per  cent  reduced  annuities,  with 
ich  the  former  species  of  stock  was  aiierwards  con- 
idated.  George  Greene  died  in  1825,  leaving  three 
igbters. 

Upon  this  event,  John  Andree^  in  his  own  right,  and 
the  personal  representative  of  Charles  Aniree,  filed  his 
If  daiming  a  portion  of  the  1,500/.,  under  the  bequest 
NT  in  case  of  the  death  of  the  testator's  son,  leaving 
of  his  body. 


Mr.  Garratt  for  the  Plaintiff. 

The  testator  meant  to  make  a  provision  for  the  issue 
his  son,  only  in  case  he  married  a  lady  who  had 
1002.  fortune ;  and  it  is  for  the  sake  of  such  issue  alone, 
at  the  gifts  over  to  the  different  person^,  among  whom 
distributes  the  5,500/.  East  India  annuities,  are  post- 
med.  The  existence  of  issue,  who  cannot  themselves 
lim  the  stock,  will  not  exclude  from  the  benefits  in* 
ided  for  them  by  tiie  will  those  who,  so  far  as  this 
ad  is  concerned,  were,  next  to  such  issue  as  he  has 
scribed,  the  objects  of  the  testator's  bounty. — ^^  In 
Be  of  my  said  son's  death,  leaving  no  issue  of  his 
dy  lawfully  begotten,"  must  mean,  "  in  case  of  his 
ath,  leaving  no  issue  who  could  take  under  the  prior 
L^  If  any  other  construction  be  adopted,  there 
11  be  an  intestacy  with  respect  to  this  specific  fund ; 
cmgh  it  never  could  have  been  the  purpose  of  the  tes-^ 
tor  to  leave  any  part  of  it  undisposed  of. 


Mr.  Pepys^  contra. 


JTie  Master  of  the  Rolls. 

According  to  the  construction  contended  for  by  the 

T  Plaintiff, 
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PlaintifiPy  we  must  insert  the  word  ^^  such,"  and  read  tlv^ 
clause,  ^'  in  case  of  my  said  son's  death,  leaving  no 
issue  of  his  body  lawfully  begotten ;"  that  is,  issue  of 
marriage  with  a  lady  who  had  a  fortune  of  lOOOl.  Thi 
is  not  what  the  testator  has  said.  He  has  given  tl — rr: 
fund  over,  only  in  case  of  his  son's  death  leaving  no  issi^_ 
generally.  The  son  has  left  lawful  issue,  though  n 
issue  of  such  a  marriage  as  the  testator  had  befo: 
described;  and  consequently  the  event  has  not  ha 
pened,  on  which  the  title  of  the  Plauitiff  was  to  arise. 


le 
le 


Bill  dismissed. 


Rolls. 

May  10. 
JviyM. 


GREENE  V.  WARD. 

AFTER  the  dismissal  of  the  bill  in  the  case 
Andree  v.  Ward^  one  of  the  daughters  of 
Greene  filed  her  bill,  claiming  to  be  entitled  absolutely 
the  5,500/.  stock,  either  alone,  as  his  personal  rqp; 
sentative,  or,  along  with  her  two  sisters,  as  the  issue 
his  body. 


Mr.  Bolfe^  for  the  Plaintiff. 

In  Lffoe  v.  Windliam  (a),  it  was  held  ^^  that  a  devise 
a  term  to  one  and  his  issue,  with  a  remainder  over,  is 
one  with  a  devise  to  one  for  life,  and,  if  he  dies  widM^ 
issue,  to  another."     Here  the  gift  is,  first  to 
Greene  for  life,  and,  in  case  of  his  decease,  leaving 
issue  of  bis  body,  remainder  to  another;  which  is 


t 


(a)  L9vmxt  S90. 


val 
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v;AlcDt  to  a  gift  to  George  Greene  and  th^  issue  of  bis        1826. 
',  with  remainder  over,  in  case  of  bis  decease  leaving 
issue.     The  words  of  the  will,  therefore,  being  such 
in  freeholds  of  inheritance  would  have  given  George 
'€ene  an  estate  tail,   confer  on  him  the  absolute  in-^ 
in  this  personal  chattel. 


34r.  Pcpys  for  the  other  children  of  George  Greene. 

George  Greene  takes  only  an  estate  for  life,  and  there 
no  words  which  can  extend  his  interest  beyond  that 
it.     On  the  other  hand,  it  is  clear,  that,  in  the  event 
ich  has  happened,  the  remainders  over  do  not  take 
t,  and  that  it  was  not  the  intention  of  the  testator 
t  this  portion  of  his  property  should  be  included  in 
general  residue.     The  remainders  over  were  post- 
for  the  sake  of  the  issue  of  George  Greeners  body ; 
it  is  only  by  giving  the  issue  an  interest  in  the 
,  by  implication,  that  all  the  words  of  the  testator 
be  satisfied,  and  his  intention  effectuated. 


3ifr.  Wright^  for  the  personal  representative  of  William 
df  the  residuary  legatiee. 


ITie  Master  of  tie  Rolls.  Jvly  17. 

Tliose,  who  represent  George  Greene,  contend,  in  the 
^«"«t  place,  that  the  effect  of  the  testator's  words  is,  to 
^•■^eate  a  quasi  estate  tail  in  George  Greene,  and,  con- 
sequently, to  give   him  the  absolute  property  of  this 
Personal  chattel.     If  that  construction  cannot  be  main- 
**uicd,  they  say,  in  the  second  place,  that  there  is  at 
^*W  an  implied  gift  to  the  issue  of  his  body.     On  the 
^^Uier  hand,  some  of  those,  to  whom  the  fund  is  in  one 
^iveat  given  over,  contended,  in  a  former  suit,  that  the 
lioqaest  over  had  taken  effect;  but  my  opinion  upon 

T  2  their 
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IBStf.  their  ckim  wits,  that  the  fund  was  givefi  ovtr^not  ittti 
evetit  of  the  son's  dying  without  leaving  issue  of  ft  mi 
riagie  with  a  woman  who  had  1,000/.  fortune,  bat  M 
in  case  he  died  without  leaving  any  issue  of  hid  bcN 
lawfully  batten ;  and  that  event  had  not  hiqppSM 
Lastly,  the  residuary  legatee  asseits,  diat  George  GfiHt 
did  not  take  the  fund  absolutely ;  that  there  is  no  ii 
plied  gift  to  his  issue;  that  the  liitiitatiO)^  DYef  h 
failed  by  reason  of  his  having  left  issue ;  and,  therefin 
diat  this  portion  cX  the  property,  not  being  Othdnrf 
disposed  of,  must  fall  into  the  general  residue. 

I  am  of  opinion,  that  the  words  in  this  will  toll  £ 
sufficient  to  create  an  estate  tail  in  George  Greene*  T 
fund  is  given  over,  not  upon  a  failure  of  George  Gr&el$ 
issue  generally,  but  upon  his  leaving  no  issCie  of  1 
body  at  tlie  time  of  his  death ;  and  no  cdse  haa  tp0 
dved  to  show,  that  from  such  words  an  estafte  t^  HI 
be  impiied.  When  a  bequest  \s  \o  A.  S^iCfc  tife,  fM 
on  failure  of  his  issue  generally,  remainder  over,  )C  )m 
been  held  that  A.  B.  will  take  an  estate  tail :  but  that 
altogether  difierent  froto  a  case  in  which  the  ptop^riy 
^ven  to  A.  B.  for  life,  with  a  limitation  over  in  case 
should  die  without  leaving  issue  at  the  time  of  I 
death ;  and  I  have  been  unable  to  find  any  instance^  . 
which  a  bequest,  like  that  which  I  have  last  mentionec 
has  been  held  to  give  A.  B.  an  estate  tail^  Th»  gij 
over  is  tldid,  biA  thefe  is  no  estate  t^l  in  the  fim  lakHl 

tn  this  case  It  was  oinqtfe^oMably  lar  from  the  te 
tention  of  the  testator,  that  the  e£fect  of  his  be^ia 
should  be,  to  give  his  son  the  absolute  property  of  ill 
fund.  The  only  issue  he  meant  to  benefe  were  isdue  t 
a  marriage  with  a  woman  who  had  lOOOi.  foitaae;  IM 
ihey  were  tb  enjoy  the  beUefi^  not  tbtoilgh  tkeir  fiAna 
but  by  mefttls  of  the  settlement  directed  by  the  Wfll.   T 

impl; 


/ 
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imply  an  estate  tail  in  the  &ther,  would  be  to  defeat 
ipletely  the  testator's  intention. 


S65 


189^ 


Neither  can  we,  from  these  words,  imply  a  gift  to  the 
of  George  Greene.  If  a  sum  of  money  is  bequeathed 
-^ic^  Am  A  for  life,  and,  if  he  dies  leaving  no  issue,  then  to 
0jcmother,  that  does  not  raise  any  implication  in  &vour  i£ 
le  ifisue  of  .^.  B,;  though,  if  he  dies  leaving  issue,  the 
over  does  not  take  effect 


Under  these  drcumstances*  there  has  been  no  specific 
disposition  of  the  property ;  for  George  Greene  had  only 
&  life-estate  in  it ;  the  issue  of  his  marriage  had  no  in- 
tiarest  in  it,  and  the  gift  over  has  not  taken  e£Ssct    There- 
fere  the  residuary  legatee  is  entitled. 


T  8 
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1826; 

Rolls.  SMITH  v.  ATTERSOLL. 

Feb.  15.  SO. 

A^iSiaforbe-  JOSEPH  ATTERSOLL,  by  his  will,  dated  the 

queathsa  of  September    1811,    bequeathed    fifty   Commerc:^£al 

l^acy  to  A.  '  . 

andB.  intrust  Dock  shares  to  his  two  sons,  Joseph  Attersoll  and  t/en^^n 

for  certain        Attersoll  (who  were  also  his  executors),  in  trust  for 
puiposes,  ^         ,  ^^ 

which  the  will  tain  purposes,  which,  the  will  stated,  had  been  fully 
b^fWIy  ex!   plained  to  them.     The  testator  died  in  February  18     IB-  2, 
plained  to        leaving  the  shares  standing  in  his  name.    The  execut-^ors 

same  day  a       proved  the  will  in  August  1815. 

pafier  writing 

IS  signed  by  A. 

and  B.,  in  On  the  same  day  on  which  the  will  was  executed. 


d*"f^   th^i  ^"^'  Joseph  Attei'soll  and  Joh?i  Attersoll,  signed  a  pa 

the  bequest  is  writing,  which  was  to  the  following  effect:  —  "Jos 

ri^J^i!^,^'^  ^/«/fo/^  of  Fulham,  having  this  day   bequeathed        »?y 

whose  names  will  fifty  shares  to  his  two  sons,  Joseph  and  John 


after  their  sigw    ^^^  i"  trust  for  certain  purposes,  this  is  to  certify,  ^'^"^^ 


nature,  some     ^g  jjjg  undersimied  are  willing  to  accept  the  said 

lines  are  added  o  » 

in  the  band^      and  that  the  conditions  of  it  are,  as  we  understand^      '^*^ 

writing  of  the  3p  ,    the  interest  of  such  fifty  shares  to  the  maintenwr* 

which  a  and  education  of  six  children  ;  viz,  Jane,  Henry,  r^  *■ 

sooTan  unborn  F^^^^^c^  Smith,  and  Olivia,  Harriet,  and  Alfred  PaVi 

child)  b  ad-  and  the  principal  to  be  divided  between  them  on  tfai  ^^^ 

•jl^itted  to  a  .^En 

share  of  the      respectively  attaining  the  age  of  twenty-one  years,        ^^ 


legacy.   Upon  5^^,^  manner  as  tliat  the  boys  may  receive  a  sum  dout^^^ 
a  bdl,  filed  by  .  ^-^k 

one  of  the  six  the  amount  of  the  girls ;  such  shares  to  remain  in  stt^^^ 

P^T^l^^  P  of  the  said  Commercial  Docks  untU  Jane  and  Hett^"^ 

in  toe  body  ot  j 

the  paper  now  eleven  years  of  age,  shall  become  twenty-one,  a.*^ 

CourMi^£-  only  sold  out  as  the  children  shall  become  of  age;  a^^ 


Court  recog- 
nized the  we  further  undertake  to  superintend  their  education, 

aTa^v^d  de-  "  ^Joseph  Attersoll,  jun. 

daration  of  c<  September  3,  1811.  John  Attersoll. 

trust,  though  ^ 

ithad  not  been  <c  Simed  in  the  presence  of 

proved  as  a 

testamentary  "  H.  Gillend, 

P^P^"-  A.  Owen.  «  Tn 
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Smith 

V, 


In  case  of  there  being  a  seventh  child  bom  before        1826. 
the  year  1812,  it  is  my  wish  that  child  should  be  equal 
partaker  of  the  advantages  arising  from  the  shares  with 
the  other  six."  Atibb8oil. 

The  clause,  which  came  after  the  signature  of  the 
sxecutors,  was  admitted  to  be  in  the  hand-writing  of  the 
t:e8tator. 

The  testator  took  the  paper,  after  it  was  signed,  into 
318  own  possession,  and  it  did  not  again  come  into  the 
sands  of  his  executors,  A  short  time  after  his  death,  it 
maa  found  in  the  custody  of  Olivia  Parker^  the  mother 
^  some  of  the  children  named  in  it,  as  well  as  of 
RDOther  child,  Charlotte,  who  was  not  bom  till  afl«r  the 
^oi  September  1811.  (a) 

The  executors  never  proved  this  writing  as  a  testa- 
sientary  paper,  though  application  had  been  made  to 
^liem  for  that  purpose. 

The  bill,  filed  by  Jane,  one  of  the  children  mentioned 
MX  this  document,  prayed,  that  the  bequest  of  the  fifty 
Commercial  Dock  shares,  and  the  trusts  expressed  in 
tlie  paper  writing,  might  be  established  and  carried  into 
Execution. 

The  executors  by  their  answer  admitted,  thai  the 
pi^r  writing  was  a  declaration  of  the  trusts  of  the  fifty 
iDock  shares ;  that  it  stated  the  purposes  for  which  the 
testator  had  bequeathed  them ;  and  that  the  Flainti£P, 
tlie  other  five  children  who  were  named  along  with  her, 
^nd  Charlotte  Cross,  were  the  persons  interested  in  them. 
They  further  stated,  that  the  testator  had  been  concerned 

(a)  It  was  assumed  in  the  argument  at  the  bar,  thai  C^arhite, 
born  before  1812. 

T  4  in 
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16S6.       in  very  large  commercial  transactions ;  that,  before 
concerns  could  be  wound  up,  his  property,  firom  vari* 
commercial  and  political  causes,  became  much  dq^ 
ciated  in  value ;  and  that  they  did  not  believe  his 
would  be  more  than  sufficient  for  the  payment  of 
debts. 


Sir  Giffifi  Wilson  and  Mr.  Flather,  for  the 
asked  a  general  account  of  the  testator's  assets. 


Mr.  Home  and  Mr.  Bhint^  for  the  Defendants^ 
executors. 


1)6 


The  Plaintiff  has  no  title  to  a  decree ;  for  ^ 
writing  under  which  she  claims,  though  admitted  tc^  ^ 
signed  by  Joseph  JttersoU  and  John  AttersoU^  the 
is  in  its  nature  testamentary,  and  ought  therefore 
proved.  Habergham  v.  Vincent  (a),  Chanoorih  v.  Beedk  C^^ 
JDruce  v.  Denison  {c\  Smart  v.  Prufean  (rf).  The  aiiic^»«^J 
of  the  legacy  duty  payable  in  respect  of  the  shares 
not  have  been  ascertained  from  the  will  alone,  nor 
out  reference  to  this  unproved  paper  writing^  Th«  '^^^ 
contains  no  reference  to  this  document,  which  co»**^ 
cause  the  document  to  be  rc^rded  as  part  of  the 
and  the  paper  cannot  be  treated  as  a  mere 
of  trust.  It  has  none  of  the  requisites  of  a 
it  is  not  even  stamped ;  and  the  lines  subjoined  in  d** 
hand*writing  of  the  testator  are  clearly  testamentary.  -*' 
any  part  of  it  is  testamentary,  that  part  at  least  mns^  ^^ 
proved,  before  the  Court  can  act. 

Sir  G^n  Wihon  and  Mr.  FUUher^  contrii^ 


(a)  1  Vet,jun.4l\.  (c)  6  Km.  597  — 405. 

(A)  4  r«.  565.  (d)  6  Fet.  560. 

The 
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rhe  paper  is  not  signed  by  the  testator;  the  only  sig-  ^  18S6. 
mre  to  it  is  that  of  the  executors ;  and  it  would  be 
y  extraordinary,  if  an  act  of  theirs,  done  in  pursuance 
the  direction  of  the  testator,  were  to  be  regarded  as 
Ktamentary  instrument  Even  if  it  had  been  signed 
the  testator,  it  needed  not  to  have  been  proved. 
M^pdn  v.  French  (a).  If  it  required  probate,  it  was 
!  duty  of  the  executors,  and  not  of  the  Plaintifi^  to 
w  propounded  it  in  the  ecclesiastical  court;  and  they 
I  not  be  allowed  to  take  advantage  of  their  own 
^igeiice.  Besides,  the  Plaintiff  can  rely  on  the  ad- 
sions  in*  the  answer.  The  Defendants  admit,  that 
i  fifty  shares  were  bequeathed  to  them  upon  trust  for 
tain  persons,  of  whom  the  Plaintiff  is  one ;  she  is 
fefore  entitied  to  an  account  of  those  fifty  shares, 
iy  88  they  all^e  that  the  assets  are  not  more  than 
Bde&t  for  the  payment  of  the  testator's  ddbts,  she  is 
ided  to  a  general  account  of  the  estate,  in  order  to 
ertain  that  fact 


Mr.  Home,  in  reply. 

iThe  admissions  in  the  answer  will  not  avail  the  Phdn- 
J  for  the  Defendants  admit  the  alleged  trust  only  as 
Pressed  in  and  with  reference  to  this  paper  writing : 
K  therefore,  unless  the  Court  is  prepared  to  act  upon 
t  instrument,  it  cannot  give  the  Plaintiff  a  decree. 
«  not  the  duty  of  the  executors  to  prove  the  document 
luestion ;  for  they  do  not  rely  upon  it,  and  they  may 
e  a  thousand  objections  to  its  validity.  As  the  Plaintiff 
Elds  her  tide  upon  it,  she  is  the  person  who  ought  to 
'Q  cited  the  executors  to  prove  it ;  and  any  question. 


(a)  1  Cox,  1. 

to 
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1826.        tQ  which  it  might  give  rise,  would  then  have 
Smtb        brought  before  the  proper  tribunal,  (a) 

Attbemll. 
Feb.  so.  2%^  Master  of  the  Rolls. 

Whether  the  Plaintiff  can  sustain  this  suit,  is 
question,  which  depends  entirely  on  the  admissibility 
the  paper  writing  of  even  date  with  the  will.  The 
cutors  contended,  that  that  document  is  in  its 
testamentary;  that  the  ecclesiastical  court  can 
determine,  whether  it  is  or  is  not  testamentary ;  and,  tliKlf 
if  it  is  testamentary,  this  Court  cannot  look  at  it^  itMUS* 
much  as  it  has  not  been  proved.  On  the  other  hamdf 
it  was  said  that  it  could  not  be  proved  as  a  testameDti:K7 
paper,  because  it  was  signed  by  the  trustees;  that  v 
must  be  considered  as  an  admission  by  them  of 
nature  of  the  trusts  to  which  the  testator  had  alluded 
his  will;  and  that,  as  against  them,  it  was  evidence 
what  the  trusts  were,  upon  which  the  fifty  shares 
bequeathed.  Lord  Inchiquin  v.  French  was  cited,  ai 
case  in  which  a  document,  declaring  the  trusts  of 
legacy,  had  been  received,  though  not  proved  in 
ecclesiastical  court:  and  the  arguments,  it  was 
for  the  admission  of  the  document  here  were 
stronger  than  any  that  could  have  been  urged  diere^  » 
since,  in  the  present  case,  the  paper  had  not  been 
by  the  testator  himself. 


I  had  considerable  difficulty  on  the  point,  in 
quence  of  the  addition  made  to  the  paper  in  the  haoff^** 
writing  of  the  testator,  which  had  the  aspect  of  being  c^^ 
a  testamentary  nature.    Upon  consideration,  my  opinio^* 
is,  that  the  paper  signed  by  these  trustees  is  not  to  be  com-* 

(a)  See  Ptgat  v.  J* Anton,  1  JSden.  469.  and  Thorold  v.  TloiW** 
1  PhiiRmorCt  1. 

sidcred 
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lered  as  testamentary,  and  may  be  received  as  evidence       1826. 

;ain8t  them  of  the  nature  of  the  trusts  on  which  the 

ares  were  held  by  them.     The  testator,  in  his  will, 

y  8,  that  he  has  fully  explained  to  them  the  purpose  for 

sicb  the  shares  were   bequeathed   to  them  in  trust; 

ej,  by  this  paper,  admit  what  the  purposes  were,  which 

are  thus  explained  to  them  ;  and  their  answer  contains 

&  same  admission.     Now,  without  considering  whether 

s  case  of  Inchiquin  v.  French  could  be  pushed  to  the 

Cent  of  holding  that  a  paper  signed  by  the  testator 

■iself,  explanatory  of  the  trusts  of  a  legacy,  can  be 

gsrded  as  a   declaration  of  trust,   and  as  not  being 

sbunentary,  it  seems  to  me,  that  the  paper  in  question, 

fc    being   signed  by   the  testator,   but  being  signed 

the  two  trustees,  is  an  admission  under  their  hands, 
cL  an  explanation  by  them,  of  the  trusts  intended 
1)6  fixed  on  this  property.  If  they  had  not  signed 
ST  such  paper,  and  it  had  been  put  to  their  con- 
ifisnce,  whether  the  legacy  was  not  given  to  them 
ton  trust  for  these  children,  their  declaration  or  ad- 
ianion  of  those  trusts  upon  oath  in  their  answer  would 
Vc  been  evidence  against  them,  and  would  have  en- 
y^A  the  Plaintiff  to  the  assistance  of  this  Court. 
&^reibre,  whatever  may  be  the  efiect  of  the  two  lines 
^di  are  added  in  the  hand-writing  of  the  testator,  the 
Lildren,  of  whom  this  Plaintiff  is  one,  have  a  beneficial 
Merest  in  the  legacy,  not  as  legatees  under  the  will,  but 

cestuis  que  trusty  in  whose  favour  a  trust  has  been 
blared  in  this  paper,  under  the  hands  of  the  trustees 
^^insclves. 

Ilie  title  being  in  the  children,  not  as  legatees,  but 
"^  cestuis  que  trusty  they  would  have  no  right,  in  the  first 
''Stance,  to  call  for  a  general  account  of  the  testator's 
■■tiU.  But  the  trustees  are  also  the  personal  repre- 
^^i^tives  of  the  testator  ^  and  they  by  their  answer 

deny 
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1S96.  deny  that  they  have  assets,  out  of  which  they  o^Of  fai 
trustees,  satisfy  this  legacy.  Thereforei  considering^ 
I  do,  that  the  Plaintiff  has  established  her  right  tQ 
part  of  these  fifty  shares,  if  there  are  assets  suffiqie^t  | 
that  purpose ;  that  the  paper  is  evidence  of  the  truE 
impressed  on  the  property,  and  gives  the  Plaiptiff 
right  against  the  trustees,  who  have  signed  it;  tbattliQ 
Defendants  unite  in  themselves  the  double  chanu^teur  i 
trustees  for  the  Plaintiff  and  of  executors  of  the  tesMOf 
and  that  they  by  their  answer  deny  that  they  h«r%  j 
their  character  of  executors,  assets,  wherewith  to  4Kl 
charge  the  duties  imposed  on  them  as  trustees  ;v^CM 
sideriug  these  circumstances,  the  Court  must  daoWi 
general  account  against  them  in  their  character  (^  Mi 
cuU>rs. 


Mr.  Home  submitted,  that  it  was  not  enough  tfff  4* 
Court  to  decide,  that  it  would  act  upon  so  much  9l[  A* 
piq[)er  writing  as  was  signed  by  the  trustee^.  Tb^  MM 
declared  in  that  part  of  the  document  was  a  trottM 
favour  of  six  persons.  The  additional  lines  in  thebipfl 
writing  of  the  testator  converted  the  trust  into  %  tfft^ 
for  seven  persons.  Thus  the  rights  given  by  th^  6490 
part  of  the  instrument  were  varied,  and  ^  new  ri^lf^ 
given  to  an  individual  not  mentioned  be^rfw  1^ 
Court  had  not  decided  thal^  ijt  could  act  upoa  thP 
paper,  regarded  as  one  instrument,  of  which  tbl^  wit 
joined  lines  were  a  part.  If  it  hesitated  to  §f>  dn' 
length,  would  it  act  at  all?  Those  subjoined  lines  no^ 
only  altered  the  rights  of  the  parties,  but  a£fecte4  ^ 
character  of  the  whole  document,  and  rendered  (9^ 
njyentary  that  which  otherwise  perhaps  might  ha^  \l0^ 
considered  as  simply  a  decUr^tion  of  tn^  Wojuldth^ 
Court  deciiee  accounts  so  expensive  as  those  whi^  9^^ 

110^ 
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ought,  when  it  could  not  tell  who  were  the  persotis        18S6. 

ital  m  the  result  of  the  accounts  thus  proposed  to 

ken? 


V  Master  of  the  Rolls.  Juiy  19. 

le  answer  of  Joseph  AttersoU  and  John  AUersoU 
admits  the  existence  of  the  paper  writing  under 
i  the  Plaintiff  claims ;  that  it  was  signed  by  them 
e  day  on  which  their  father's  will  was  executed ; 
the  trusts  therein  declared  are  those  on  which  the 
Commercial  Dock  shares  were  bequeathed  to 
;  and  that  the  Plaintiff  is  one  of  the  persons  in 
3  &vour  the  trust  was  created.  The  otyection 
nr  demand  is  simply  this,  that  the*  paper  cannot 
eceived  in  evidence,  because  it  is  in  its  nature 
nentary,  and  must  therefore  be  proved  in  the 
liastical  court,  before  a  Court  of  equity  will  act 
it  Thus  the  question  is,  Can  the  Plaintiff  on  the 
ttions  in  the  answer,  and  the  proof  or  admissions  of 
aper  writing  in  the  cause,  call  for  the  ^plication  of 
hares,  according   to  the  trusts  declared  of  them, 

ik  the  paper  which  declares  the  trusts  has  not  been 

* 

d  by  the  executors  ? 

here  are  several  cases  on  this  subject.  In  Jones 
Mcy  (a)  a  daughter,  having  deposited  180/.  in  the 
8  of  her  mother,  made  a  will  appointing  her  execu- 
but  making  no  mention  of  the  ISO/.  After- 
B,  she  desired  her  mother  to  give  that  sum  to 
r,  if  she  thought  fit.  The  daughter  died;  the 
.er  proved  the  will ;  and  Jones  filed  a  bill  for  the 

(a)  GUb.  Eq.  Rep.  146. 

180/. 
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1826.        180/.    The  mother  admitted  the  request  made  to  her  b^ 
her  daughter,  but  insisted,  that  it  was  left  to  her  election^ 
whether   to  give  the  money  to   the   Plaintiff  or  not 
One  question  was,  whether,  under  such  a  declaration  of 
trust,  the  Plaintiff  could  succeed  in  establishing  a  daina. 
'^  If  the  Defendant,"  it  was  held,  ^^  had  insisted  on  tbe 
statute  of  frauds  and   perjuries,  the  Court  would  not 
have  relieved  the  Plaintiff  as  upon  a  trust :     But^  the 
Defendant    having    by    answer    confessed    the    tnrtlif 
there  was   no  danger  of  perjury  from  the  variety  of 
vritnesses,  which  was  the  mischief  the  statute  intended 
to  provide  against;  and  tlierefore  the  Court  took  it  ttf 
be  in  the  nature  of  a  trust,  and  decreed  for  the  PlaintiC" 
In  that  case  there  was  no  written  instrument,  declaring 
the  nature  of  the  trust  on  which  the  money  was  left  hA' 
the  hands  of  the  executrix ;  but,  the  executrix,  on  whoiD 
the  property  devolved,  having  admitted  the  trust,  it  w^ 
held,  that  the  trust  ought  to  be  enforced. 

In  Crook  v.  Brooktngj  (i)  MaUock  bequeathed  l,SO(rf» 
to  Simon  and  Joseph  SnoWy  to  be  disposed  of  on  sud^ 
secret  trust  as  he  had  privately  revealed  to  Simon :  bxA 
in  that  respect,  it  bears  a  very  close  resemblance  to  th^^ 
present  case;  for  the  testator  here  has  bequeathed th^ 
property  in  question  to  Joseph  and  John  AitersM  CfO- 
trusts,  which,  he  states  in  his  will,  he  has  frilly  explained 
to  them.     After  Mallock^s  death,  Simon  Snow,  in  a  letted 
written  by  him  to  Joseph,  stated  what  the  trusts  of  th^ 
1,500^  were.     The  Lord  Chancellor  first,  and  aftai** 
wards  the  Lords  Commissioners,  were  of  opinion,  tbrf 
the  trust  was  well  and  sufficiently  declared  by  that  letter* 
I  may  notice,  that  here  pari  of  the  declaration  of  tru^ 
is  by  the  two  trustees,  and  not  by  the  testator ;  so  tbB^ 

(a)  2  Ver.  50.  106. 

in 
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int,  as  well  as  in  the  other,  the  case  before  me        1626. 
precisely  similar  to  that  of  Crook  v.  Brooking* 

xt  case  on  the  subject  is,  the  Earl  odnchtquin 
(a)  Lord  Thomond  by  his  will  gave  20,000/. 
lUam  Wyndham :  and,  by  a  deed  poll  of  the 
i,  which  referred  to  his  will,  he  declared,  that 
was  given  to  him  upon  trust  for  Lord  Clare, 
m  WyndJiam  died  in  the  testator's  life  time, 
eed  poll  was  not  proved.  The  question  was, 
hough  the  legatee  named  in  the  will  had  died 
I  testasor,  the  person,  who  was  the  cestui  que 
he  legacy,  aiyl  was  substantially  the  legatee^ 
ed  to  the  20,000/.  under  the  deed  poll,  which 
seen  proved  as  a  testamentary  paper.  Lord 
-e  held,  that  the  deed  poll,  though  never 
Efficiently  declared  the  trusts  of  die  legacy  of 
and  decreed  accordingly,  (b) 

tkam  V.  the  Duke  of  Devon,  (c)  the  Earl  of 
-e  directed  his  executors  to  pay  3,000/.  as  he 
f  deed  appoint.  He  afterwards  by  deed  ap- 
le  3,000/.  to  all  the  children  of  his  son  by  Mrs. 
r  and  the  Court  held,  that  the  deed,  though  it 
appear  to  have  been  proved,  referring  to  the 


r,  1 .  Devon^  the  term  codicil  is  in  like 

statement  of  the  de-  manner  applied  by  the  Court  to 
t  report  is,  that  his  the  deed  which  referred  to  the 
leclared,  '*  that  the  will.  '<  His  Lordship  conceived 
;o,000/  given  by  the  the  said  deed  poll  to  be  part  of 
Sir  William  IVyndham,  the  will  of  the  late  Earl  otDevoUy 
said  codicil  declared  to  in  the  nature  rf  a  codicil  thereiOf 
it  for  Lord  Viscount  explanatory  of  the  will."  i  P. 
a   subsisting   legacy."     Wn:t,  530.  note. 

(r)  1.  P.  Wnu.  5S0. 
^Jkam  V.  the  Duke  of 

will. 


\ 


me 


1826. 


Attskioll. 
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will,  was  a  sufficient  declaratioa  of  the  trusts  which  wi 
to  attach  on  the  SfiOOL  in  the  hands  of  the  execution 
In  this  case  the  will  states,  that  the  bequest  of 
shares  in  the  Commercial  Dock  Company,  is  upon 
trusts  which  he  has  disclosed  to  his  executors, 
executors  by  their  answer  admit,  that  they  are 
and  state  what  the  trusts  are.      Although,   th 
it  may  be  contended,  that  the  paper  signed  by  the 
cutors,  and  to  which  an  addition  was  made  by  the 
tor^  was  in  its  nature  testamentary,  and  though 
it  might  have  been  proved,  yet,  looking  as  well  at 
authorities  as  at  the  principle  on  which  the 
must  turn,  I  am  of  <^inion,  that.that  paper  is  so£Bci 
evidence  of  the  trusts  on  which  the  fifty  shares  were 
be  held ;   and  under  those  trusts  the  Plaintiff  is 
tilled. 


Rolls. 

Feb.  20. 
April  20. 

A  beauest  of 
"mymrniture, 
plate,  books, 
and  live  stock, 
or  what  else  I 
may  then  be 
possessed  of  at 
my  decease," 
will  pass  the 
general  resi- 
duary esttite, 
though  follow- 
ed by  specific 
bequests  and 
devises  to  the 
same  person, 
and  bj  gifbi  of 
pecuniary  le- 
gacies to  vari- 
ous other  per- 
sons. 


FLEMING  ».  BURROWS. 

nnHE  will  of  Sir  Daniel  Fleming  j  bearing  date  on 
27th  day  of  June  1818,   contained   bequests 
pressed  in  the  following  words :  —  "As  for  such  ten^' 
poral  estates,  as  God  in  his  mercy  hath  bestowed  upo: 
me,  I  give  and  dispose  of  the  same  as  fblloweth ;  that 
to  say,  I  give,  grant,  devise,  and  bequeath  unto  my 
tural  son  Daniel  Fleming  of  Crossthxvaite  and  Z^ 
the  county  of  Westmoreland^  viz.  all  my  lands,  freehok^ 
and  customary,  with  the  houses  and  outbuildings,  siCoal^ 
in  the  above-named  township,  known  by  the  name^ 
of  Hill  Topj  Winclclam,  and  Calmire  Hall,  with  all  be^^ 
longing  to  them;  likewise  my  furniture,  plate,  book^ 
and.  live  stock,  or  what  else  I  may  then  be  possessed  o 

at 
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■t  my  decease ;  also  my  shipping  and  ropery  concerns 
It  JVbrkif^on  and  Harrington,  the  fee-farm  and  penny 
"ents  at  Crossthwaitej  near  Kesnvickj  in  the  county  of 
'^^^kanberlandy  my  said  natural  son  Daniel  Fleming,  P&yuig 
ill  my  just  debts  and  funeral  expenses;  I  leave  to  Elizas 
heiA  Craggy  my  housekeeper,  the  sum  of  400/.  to  be 
Hud  a  month  after  my  decease.  I  also  leave  to  my  child 
inborn  1000/.,  whether  boy  or  girl,  to  be  given  it  when 
t  arrives  at  twenty-one,  and  the  interest  for  maintenance; 
a  case  the  child  should  die  before  it  arrives  at  twen^- 
tben  the  1000/.  to  go  to  my  natural  son  Daniel 
I  also  leave  to  my  brother  Richard  Flemings 
sum  of  20/.,  and  to  Barbara  Benson  and  Isabella 
Wmrramj  each  of  them  20/.,  to  be  paid  a  month  after  my 
He  concluded  by  naming  three  executors, 
each  of  whom  he  bequeathed  10/. 


1826. 


Fleming 

V. 
BUBBOWS. 


The  question  was,  whether  the  words,  "  or  what  else 
lay  then  be  possessed  of  at  my  decease,"  passed  the 
residue  of  the  testator's  personal  property  to 
Flemings  or  were  to  be  construed  as  a  bequest 
ly  of  articles  ejusdem  generis  with  those  specified 
^  the  preceding  part  of  the  sentence,  viz.  '^  ftirniture,^ 
'''■^te,  books,  and  live  stock.'' 

ISdr.  Heald  and  Mr.  Duckworth  for  Daniel  Fleming. 

*Xhe  wm'ds  are  general  enough  to  pass  every  thing  of 
^^idi  the  testator  was  possessed;  and  there  is  nothing 
^  ^he  context  to  limit  them  to  a  more  restricted  sense* 
''^^  case  comes  within  the  principle  of  construction 
^Opted  by  Lord  ThtirUm  in  Bennet  v.  Bachelor,  {a) 

^dr.  Sugden  and  Mr.  WaUcer^  contrd. 


(a)  3  Bro.  Chan*  Cat*  29. 

U 


It 


Burrows. 
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It  is  impossible  not  to  suspect  from  the  connection  of 
the  sentence,  that  ^'  then"  has  here  crept  in  by  mistake,  ia« 
V,  stead  of  '^  there ;"  and  if  that  supposition  be  admitted, 

the  bequest,  having  a  reference  to  locality,  will  clearly  be 
specific.     Even  taking  the  words  as  tliey  appear  in  tbt 
probate  —  the  gift  of  "  what  else  I  may  be  possessed  olj* 
is  so  closely  connected  with  the  enumeration  of  fumitume^ 
plate,  &c.  that  it  must  be  held,  on  every  principle  €^ 
rational  construction,  to  pass  only  articles  ejusdem  generis. 
It  is  worthy  of  observation,  that  the  words,  upon  whicb 
the  question  arises,  are  joined  to  the  preceding  part  of 
the  sentence,  not  by  the  copulative  and^  but  by  the  dis- 
junctive or;  plainly  shewing,  that  the  object  of  the  testa- 
tor was,  to  declare  that  his  prior  gift  was  not  to  be  cot*- 
fined  strictly  to  household  furniture,  plate,  books,  to«i 
live  stock,  but  that,  if  he  died  possessed  of  other  article* 
of  the  same  kind,  which  he  had  forgotten,  or  might  not 
be  able  to  enumerate,  these  were  all  to  pass  to  his  natu- 
ral son.     The  subsequent  part  of  the  will  is  altogether 
inconsistent  with  the  notion,  that  the  words,  ^^  what  ds^ 
I  may  be  possessed  of,"  were  intended  to  be  a  residuaiy 
clause.     Why  did  the  testator  go  on  to  give  to  the  samo 
legatee  his  shipping  and  ropery  concerns,  which  a  lesi^ 
duary  clause  would  necessarily  have  included  ?  or  hcw^ 
could  he,  after  disposing  of  the  whole  residue,  proceed 
to  bequeath  large  pecuniary  legacies  to  other  persons^  and 
likewise  to  give  a  contingent  interest  in  remainder  in  one 
of  those  legacies  to  the  very  person  who  was  his  sui^mea 
residuary  legatee?      In  Raisiliiigs  v.  Jennings^  (a)  the 
words  of  bequest  were  equally  general ;  and  the  grounds 
for  restricting  their  sense,  were  neither  so  many  nor  so 
strong,  as  those  which  occur  here. 

(A)  13  r«.  jun.  39. 


Tkt 
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ASTER  of  the  Rolls. 

pparent,  in  looking  at  this  will,  that  Daniel 
he  testator's  natural  son,  was  the  chief  object 
lunty;   and,   though    the   introductory  words 
press  an  intention  to  dispose  of  all  his  tempo- 
there  is  in  the  instrument  no  residuary  clause, 
words,  "  or  what  else  I  may  then  be  possessed 
Jecease,"  are  to  be  so  construed.     Tliat  these 
\jM  be  sufficient,  taken  per  se,  to  pass  the  ge- 
lonal  estate,  cannot  be  denied.  But  it  has  been 
,  that  "  then"  has  been  written  by  mistake  for 
And  undoubtedly,  if  we  were  to  read  "  there" 
**  then,"  there  would  be  enough  to  restrain  the 
of   the   expression.     The   Court,    however, 
er  the  language  of  the  will ;  and  looking  at  the 
ne  of  it,  there  is  nothing  which  would  authorize 
true  "  then"  as  meaning  "  there." 


1826. 


Fleming 

V, 

Burrows. 
April  20. 


contended,  that  the  context  of  the  will  shewed 
words  "what  else  I  may  be  possessed  of," 
be  restrained  to  things  of  the  same  kind  with 
viously  enumerated,  —  furniture,  plate,  books, 
lock.  But  I  apprehend,  that  the  enumeration  of 
tides  in  that  part  of  the  clause  would  not  of 
sufficient   to   restrain    the   generality  of  the 


then  said,  that  in  the  subsequent  part  of  the 
I  are  bequests  inconsistent  with  the  idea  that 
:or  had  made,  or  supposed  himself  to  have 
omplete  disposition  of  every  thing  belonging  to 
he  goes  on  to  give  to  the  same  Daniel  Fleming 
>ing  and  ropery  concerns  at  Workington  and 
any  together  with  the  fee-farm  and  penny  rents 
kwaite :  and  he  afterwards  leaves  to  his  house- 

U  2  keeper 
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keeper  aiid  other  persons  various  pecuniary  legacies  to  a 
considerable  amount.     The  case  principally  relied  on,  ia 
support  of  this  part  <^  the  argument,  was  Mawlings  y^ 
Jennings,  (a)     ^^  I  give,"  said  the  testator,  in  that 
"  unto  my  wife,  Alice  Jennings^  200L  per  year,  bein, 
part  of  the  monies  I  now  have  in  bank  securities, 
tirely  for  her  own  use  and  disposal,  together  with  «H  m; 
household  iiirniture  and  effects  of  what  nature  or 
soever  that  I  may  be  possessed  of  at  the  time  of  my  de^ 
cease."   He  then  gave  several  pecuniary  legacies,  and 
some  specific  bequests  of  East  India  stock,  and  of 
that  he  had  in   Bank  securities.     Sir  William 
held,   ^^  that  the  widow's  claim  of  the  whole  residue 
the  personal  estate,  as  passing  to  her  under  the 
word  'effects,'  could  not  be  sustained;  and  tkat, 
of  his  property  being  particularly  given  to  her 
wards,  {b)  the  word  '  effects'  must  be  confined  to 
cles  ejusdem  generis^  with  those  specified  in  the  preoeA"^ 
ing  part  of  the  sentence,  viz,  household    furniture*^ 
Now  it  is  to  be  remarked,  that,  in  that  case,  the  testators 
in  the  very  bequest  under  which  the  widow  claimed 
oresidue,  bequeathed  to  her  only  a  specific  portion  of 
monies  he  had  on  Bank  security;  and  it  would 
been  altogether  inconsistent  to  have  held,  that  the  wi 
"  effects"  extended  to  every  species  of  proper^,  when  i 
was  not  only  preceded  by  a  gift  of  househdd  funutore^ 
but  was  contained  in  a  clause  by  which  only  a  specific 
portion  of  one  species  of  property  was  given  to  her. 


It  is  true,  that,  in  the  present  case,  the  testator,  after* 


(a)  13  Vet.  39. 

(6)  In  this  part  of  the  report 
of  RawHngi  v.  Jermmgs  there  is 
some  perplexity ;  for  though  the 
widow  and  the  son,  as  executor 
and  executrix,  took  the  residue 
beneficiaUy,  yet,  in  the  wiU,  00  &r 


as  it  b  set  forth,  no  part  of  di^ 
testator's  property  u  particiikri^ 
giyen  to  the  widow  afterwiid^^ 
nor  is  any  allusion  made  to  sucIb^ 
a  circumstance  in  the  ai^umea^ 
against  her  claim. 


fit. 
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request  of  what  he  might  be  possessed  of  at  bis  de- 
5,  gives  Daniel  Fleming  his  shipping  and  ropery 
ems,  'and  his  fee-farm  and  penny  rents.  But  m 
le^  V.  Batchelor,  (a)  the  same  circumstance  occurred. 
re  a  testator  gave  to  "  Jenny  Powel  (to  whom  he 
before  devised  real  estates,  and  had  also  given  spe* 

bequests,)  all  his  household  goods,  books,  Unen, 
ing  apparel,  and  all  other,  not  before  bequeathed, 
Is  and  chattels,  that  he  should  be  in  possession  of  at 
lay  of  his  decease,  (except  the  plate  and  legacies 
re  and  thereafter  given  and  bequeathed  :)"  and  this 
lest  was  followed  by  a  gift  to  the  same  legatee  of 

monies  that  should  be  due  to  him  from  his  tenants^ 
ther  persons,  at  the  time  of  his  decease,  that  she 
lit  be  enabled  to  pay  all  his  just  debts."  It  was 
e  argued,  that  to  construe  the  words  ^^  goods  and 
tds  that  he  should  be  in  possession  of  at  the  day  of 
decease,"  as  a  general  residuary  clause,  was  quite 
nsistent  with  the  immediately  following  bequests  to 
of  the  debts  due  to  him.     Yet  Lord  Tkurlow  held, 

he  might  not  have  known  that  debts  would  pass  by 
words,  '^ goods  and  chattels;"  that  the  subsequent 
se  was  only  cumulative,  added  ex  majore  cautela^  to 
rent  any  doubt,  and  not  with  a  view  to  restrain  the 
It  of  the  preceding  words;  and  that  the  bequest 
Id  undoubtedly  pass  the  residue.  In  like  manner, 
!ie  present  case,  is  it  not  a  natural  construction,  that 
erson  ignorant  of  the  legal  effect  of  words  might 
^e,  that  the  law  would  not  consider  the  expres- 
<^what  else  I  may  be  possessed  of  at  my  de^ 
«,"  to  be  sufficient  to  pass  property  of  that  de- 
ption  to  which  the  testator's  shipping  and  ropery 
eems,  and  fee-farm  and  penny  rents  belonged  ? 


1826. 


PUEMIMO 
BuRBOWg. 


(fl)  5  Bro.  C.  C.  37. 


u  s 


Therefore^ 
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Fleming 

V, 
BuftEOWS. 


Therefore,  looking  at  the  whole  of  this  will,  in  which 
it  is  evident,  that  the  great  object  of  the  testator's 
bounty  and  attention  was  his  natural  son,  and  in  lyhich 
he  has  used  words  so  general,  as  to  be  sufficient,  taken 
per  se,  to  pass  to  that  natural  son  the  residuary  esUie, 
unless  they  are  restrained  by  something  in  the  contest; 
it  appears  to  me,  that  neither  the  case  of  RaapUnp  ?« 
Jennings^  nor  any  other  reported  authority,  contains  any 
thing  that  would  warrant  me  in  limiting  the  genomli^ 
of  the  testator's  expressions,  and  that  the  Court  is  bouid 
to  give  effect  to  the  words  which  he  has  used. 


The  consequence  is,  that  there  must  be  a  declaration 
that  Daniel  Fleming  is  entitled  to  the  residue  of  die 
estate. 
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Feb,  20. 

ttY  indentures  of  lease  and  release,  the  release  being  A.  and  his 

dated  on    the   2d  of  June^   and    made   between  and  fc.,  having 
Tumphrey  Roberts^  and  Dorothy  his  wife,  Mary  Roberts  » joint  power 
leir  daughter,  and  Catharine  Roberts  widow,  of  the  first  certain  lands, 
ut,  John  Salusbuiy  and  John  Ellis^  of  the  second  part ;  ^^jj^  i°  ^®" 
id  Robert  PFynne  and  Owen  Holland ,  of  the  third  part;  pointment 
id  by  a  common  recovery,  suffered  in  pursuance  thereof,  fgubiect'to  a 
Mtain  lands  belonging  to  Humphrey  Roberts^  and  cer-  life  interest  re- 
in other  lands  which  were  the  inheritance  of  Catharine  p^rt  of  them) 

lobertsy  tofjethcr  with  all  other  the  lands  and  heredita-  to  A.  in  fee,  by 

^  .  lease  and  re- 

lents of  them  Humphrey  Roberts  and  Dorothy  his  ^ife,  lease,  being  a 

fary  Roberts,  and  Catharine  Roberts,  or  any  of  them,  in  settlement 
•-^  '  '  J  '         made  m  con- 

le  county  of  Camar-von^  were  limited  to  the  use  of  such  templation  of 
arsons,  and  for  such  estates,  and  subject  to  such  pro-  of^B.'gra^iKl 

soes,  powers,  limitations,  trusts,  conditions,  and  agree-  bargained, 

sold  released. 
ents,  as  Hmnphny  Roberts  and  Dorothy  his  wife,  Mary  conveyed,  di- 

(jberts^  and  Catharine  Roberts^  at  any  time,  by  their  '•^c(^^>  limited 

''  and  appotntea 

int  deed  or  writing,  duly  executed  in  the  presence  of  the  premises 

fo  or  more  credible  witnesses,  should  direct,  limit,  and  JP  M-,  to  hold 

'  '  '  the  same  to 

ipoint ;  in  default  of  such  appointment,  to  the  use  of  him  and  his 


sucli 


heirs,  to  the 


old  uses,  until 
the  marriage, 
idy  after  the  marriage,  as  to  certain  parts  of  the  lan(is,  to  the  use  of  A.  and  his 
,fe  during  the  life  of  the  longest  liver,  to  be  in  bar  of  Iier  dower,  and,  as  to  other 
Jt8,  to  the  use  of  A.  for  life,  and  the  use  of  C  for  life  respectively  ;  remainder  to 
e  u«e  of  M.  during  the  lives  of  A.  and  his  wife,  and  of  C.  respectively,  in  order  to 
eserve  contingent  uses ;  remainder  to  the  use  of  B.  and  her  iutended  husband 
[ring  the  life  of  the  longest  liver  of  them ;  remainder  to  the  use  of  M.  to  support 
otiiigent  uses;  remainder  to  the  use  of  M.  for  a  term  of  five  hundred  years,  upon 
itain  trusts ;  remainder  to  the  use  of  the  first  and  other  sons  of  the  marriage  suc- 
s«ively  in  tail ;  remainder  to  the  use  of  the  daughters  in  t:dl ;  remainder  to  the  use 
'  A.  and  his  heirs. 

Held,  that  the  release  operated  not  as  an  appointment  under  the  power,  but  as  a 
mveyance  of  the  interest ;  and,  therefore,  that  the  legal  fee  did  not  vest  in  M. 

Where  a  l^al  fee  is  outstanding,  which  was  vested  long  since  in  persons  who 
ould  now  be  trustees  for  the  vendor,  and  the  abstract  does  not  shew  in  whom  that 
^  fee  at  present  is,  the  objection  is  a  matter  of  title,  and  not  of  conveyance 
lavely. 

u  ♦ 


\ 
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such  person  or  persons,  for  such  estate  and  estates,  8cc* 
as  Humphrey  Roberts  and  Dorothy  his  wife,  and  Man^ 
Roberts^  in  case  they  should  all  of  them  survive  Catha-- 
vine  Roberts^  should  at  any  time  after  the  decease  oi 
Catharine  Roberts^  by  their  joint  deed  or  writing,  ex< 
cuted  in  the  presence  of  two  or  more  credible  wit 
direct,  limit,  or  appoint;  in  default  of,  and  until  su< 
appointment  respectively  as  aforesaid,  as  to  certain 
of  the  hereditaments,  to  the  use  of  Catharine  Robert 
and  her  assigns  for  life,  without  impeachment  of  waste 
and,  as  to  those  lands,  from  and  after  her  decease, 
as  to  all  the  residue  of  the  hereditaments,  to  the  ui 
of  such  person  and  persons,  and  for  such  estate 
estates,  &c.,  as  the  said  Humphrey  Roberts^  by  any 
or  writing,  executed  in  the  presence  of  two  or  mor-" 
credible  witnesses,  or  by  his  last  will  and  testament  i: 
writing,  duly  executed  in  the  presence  of  three  or 
credible  witnesses,  should  direct,  limit,  and  appomt  \ 
and  in  default  of,  and  until  sqch  direction,  limitatioi^:) 
and  appointment,  to  the  use  of  Humphrey  Roberts^  hK-^ 
heirs  and  assigns  for  ever. 

Previous  to  and  in  consideration  of  the  marriage  ^ 
Mary  Roberts  with  Robert  Wynne  the  younger,  a  settle 
ment  was  executed  by  indentures  of  lease  and 
bearing  date  respectively  on  the  1st  and  2d  of  October, 
1751 ;  the  former  being  a  lease  for  a  year  made  b; 
Humphrey  Roberts  and  Dorothy  his  wife,  Mary  Roberts^^ 
and  Catharine  Roberts^  to  William  Mostyn,  John  Uoyd^^ 
Robert  Wynne  (of  Garthwin)^  and  Pierce  Wynne  i  thc^ 
latter  being  made  between  Robert  Wynne  the  yomiger, 
of  the  first  part,  Humphrey  Roberts  and  Dorothy  his 
wife,    Mary  Roberts^    and    Catharine   Roberts    of   the 
second  part,  and  William  Mostyn^  John  Lioyd^  Robert 
Wynne  (of  Garthwin),  and  Pierce  Wynne,  of  the  thinl. 
part.     The  release,  after  settling  some  lands  of  tb^ 

Wynnes 


Gbifhth. 
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Vjffmes  to  the  uses  therein  mentioned,  witnessed,  that        1826. 
Humphrey  Roberts  and  Dorothy  his  wife,  Mary  Roberts     ^ ^-  ' 
nd  Catharine  Roberts^  did  grant,  bargain,  sell,  release,      _    v. 
ind  confirm,  direct,  limit,  and  appoint  mito  the  said 
WUIUam  Mostyn^  John  Uoyd^  Robert  Wynne  (of  Garthix>in)j 
nd  Pierce  Wynne^  in  their  actual  possession,  being  by 
'irtae  of  the  lease  for  a  year,  certain  lands  and  heredity 
unents,  which  included  the  lands  comprised  in  the  in- 
lentares  of  the  1st  and  2d  of  June^  1750,  and  all  other 
Hilda  and  hereditaments  in  the  county  of  Carnarvon^ 
rfiereof  or  wherein  Humphrey  Roberts  was  then  seized 
»f  any  estate  of  inheritance,  reversion,  remainder,  or 
ise,  and  the   reversion   and   reversions,  &c.,   and  all 
be  estate,  right,  title,  interest,  use,  trust,   possession, 
property,    claim,    and    demand    whatsoever    of  them 
"'iumphrey  Roberts  and  Dorothy  his  wife,  Mary  Roberts^ 
ind  Catharine  Roberts^  or  any  of  them,  of,  in,  and  to 
he  same,  to  have  and  to  hold  all  the  said  lands  and 
lereditaments  unto  William  Mostyn^  John  Uoyd^  Robert 
Vffnne  (of  Garthwin),  and  Pierce  Wynne,  their  heirs  and 
issigns,   to   the   several  uses    thereinafter    mentioned. 
rhese  uses  were,  until  the  marriage  should  take  place,  the 
ame  uses  and  estates  to  which  the  hereditaments  then 
toed  limited  respectively :  and,  aft;er  the  solemnization  of 
he  intended  marriage,  the  limitations  were,  aS|to  part  of 
lie  lands  and  hereditaments,  to  the  use  of  Humphrey 
Roberts  and  Dorothy  his  wife,  and  their  assigns,  for  the  life 
if  the  longest  liver  of  them,  without  impeachment  of 
iraate  during  the  life  of  Humphrey  Roberts  only,  and  to 
3e  the  jointure  of  Dorothy ;  as  to  other  parts  of  the  lands 
and  hereditaments,   to'  the  use   of  Humphrey  Roberts 
ind  his  assigns,  during  his  life,  without  impeachment 
c»f   waste;    as   to    certain  other   parts    of   the   lands, 
being  the  same  as  were,  by  the  deed  of  1750,  limited 
to  Catharine  Roberts  for  life,  to  the  use  of  Catharine 
Roberts  and  her  assigns  for  life,  without  impeachment 

of 
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18§6u  of  waste;  and  as  to  the  several  premises  so  liimled 
to  Humphry  Roberts  and  Dofvth/  his  wife,  and  Qdka- 
vine  Roberts,  for  their  lives  respectively,  from  and  after 
the  respective  determinations  of  the  several  life-estates 
so  limited:  to  them,  to  the  use  of  William  Mostyn, 
Jokti  LUydy  Robert  Wynne  (of  Garthmn\  and  Pi* 
Wynne^  and  their  heirs,  during  the  term  of  the  lives 


i- 


Humphrey  Roberts  and  Dorothy  his  wife,  and  Catharine — ^e 

Roberts,   respectively,    in   trust   to   preserve    the   con -m- 

tingent   uses  and  estates  thereinafter  limited;   and   ii'^   '      \^\ 
to  tjbe   premises  so  limited  to  the   use  of  Humphri 
Roberts  aod  Dorothy  his  wife,  and  Catharine 
respectively,  for  their  lives  as  aforesaid,  from  and 
thfor  several  deceases  respectively,  and  also  as  to  th< 
reysidue   of  the  premises  thereinbefore   mentioned, 
tb^  use  of  Robert  Wynne  the  younger,  and  Mary 
intended  wife,  for  the  life  of  the  longest  liver  of  tbenisr 
without  impeachment  of  waste;  remainder  to   the 
of  William  Mostyn,  John  Lloyd,  Robert  Wynne  (of  Garth 
twn),  and   Pierce  Wynne,  and  their  heirs,  during  th 
lives  of  Robert  Wynne  the  younger,  and  Mayy  bis  in 
tended  wife,  respectively,  in  trust,  to  preserve  contin 
gent  remainders ;  and  from  and  immediately  after  tb 
decease  of  the  survivor  of  Robert  Wynne,  and  Mary  hi 
intended  wife,  to  the  use  of  the  same  trustees,  tbei 
executors,  administrators,   and  assigns,  for  500  years, 
upon  trust,  to  raise  portions  for  younger  children ;  re- 
mainder to  the  use  of  the  first  and  other  sons  of  the 
marriage  successively  in  tail ;  remainder  to  the  use  o 
the  daughters  of  the  marriage  in  tail ;  remainder  to  the 
use  of  Humphrey  Roberts  in  fee. 

In  the  release  Humphrey  Roberts,  (for  himself  and  his 
wife),  and  Mary  Roberts,  and  Catharine  Roberts,  severally 
covenanted,  that  they  or  one  of  them  were  or  was  seisei 
of  the  hereditaments,  thereby  granted  and  released,  ibf 

ar» 
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aa  absolute  estate  of  inheritance,  and  bad  full  power  to 
grant,  bargain,  sell,  convey,  release,  and  settle  the  same 
to  the  uses  therein  mentioned ;  that  the  premises  should 
ramain  to  these  uses,  free  from  incumbrances ;  and  that 
they,  Humphrey  Roberts  and  Dorothy  his  wife,  Mary 
BabertSi  and  Catharine  Roberts,  and  their  heirs,  and  all 
persons  lawfully  claiming  any  estate  or  interest  in  the 
premises  from  or  under  them,  would  at  the  request  of 
the  trustees,  do  all  things  necessary  for  the  better  con- 
veying, settling,  and  confirming  to  the  uses  thereinbe- 
fine  expressed  the  premises  thereinbefore  mentioned  to 
be  settled,  released,  or  assured. 


1826. 


The  execution  of  the  release  by  Robert  Wynne  the 
dder  was  attested  by  two  witnesses:  the  execution 
of  it  by  Robert  Wynne  the  younger,  and  by  Humphrey 
Roberts^  Dorothy  Roberts^  Mary  Roberts,  and  Catharine 
Roberts,  was  attested  by  three  witnesses. 

The  marriage  was  duly  solemnized.  Robert  Watkin 
Wynne,  who  was  the  only  son  bom  of  it,  died  without 
having  suffered  a  recovery,  and  leaving  an  infant  son, 
John  Wynne,  in  whom  the  estate  tail  vested.  Catha- 
rine Roberts,  Humphrey  Roberts,  and  Dorothy  Roberts 
had  been  dead  long  before;  and  in  1814,  Mary  Wynne 
(formerly  Roberts,)  died.  Shortly  afterwards,  John 
Wynne  suffered  a  common  recovery  to  the  use  of  him- 
self in  fee;  but  no  conveyance  had  been  executed  to 
him  by  the  trustees  of  the  settlement  of  1751,  or  by 
those  in  whom  any  estate,  which  the  trustees  took  under 
it,  had  become  vested. 


John  Wynne,   having  contracted  to  sell  part  of  the 

estate,  filed  a  bill  for  specific  performance  against  Qrif" 

JUh^  the  purchaser ;  and,  upon  the  usual  reference^  the 

Master  reported  that  a  good  title  could  not  be  made. 

The 
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1 826.        The  objection  on  which  the  Defendant  had  relied,  and  on 
~   ^  ■       which  the  Master  had  proceeded,  was,  —  that,  inasmndi 
V.  as,  by  the  indentures  of  the  1st  and  2d  of  June  175C^ 

GaimTB.     j^  J  jjj^  common  recovery  suffered  in  pursuance  thereol^ 
the  premises  were  limited  to  such  uses  as  Humpkrmf 
Bjoberts    and  Dorothy    his    wife,   Mary  BobertSj   and 
Catharine  Roberts  should  jointly  appoint;   and  as,  fay 
the  indentures  of  the  1st  and  2d  of  October  1751,  the 
estates  were  appointed  by  Humphrey  Roberts  and  Doraihf 
his   wife,  Mary  Roberts^  and  Catharine  RobertSj  unto 
William  Mostyn^  John  Uoyd^  Robert  Wynne,  and  Pierce 
Wynne,  and  their  heirs,  for  the  purposes  therein  mat^ 
tioned;  and  as  no  conveyance  had  been  obtained  fionu 
these  trustees,  or  any  person  claiming  under  them;— — 
the  legal  estate  in  fee  simple  was  still  outstanding, 
the  vendor  had  not  shewn  in  whom  that  legal  estate 
vested,  but  had  declined  to  procure  a  re-conveyanoe 
the  same. 

The  Plaintiff  excepted  to  the  report 

May  4.  Mr.  JSugden  and  Mr.   Girdlestone,  jun.  for  the  ex- 

1825.         ^^«f;^„ 
ception. 

Mr.  Shadwellj  Mr.  Simpkinson,  and  Mr.  Coote,  conhri. 

Mr.  Sugden  urged  first,  that  the  objection,  on  which 
the  Defendant  relied,  even  if  valid  in  principle,  was  an 
objection,  not  to  the  title,  but  merely  to  the  conveyance. 
If  the  legal  estate  is  outstanding  in  the  representatives 
of  these  trustees,  still  it  is  in  a  person  who  is  a  naked 
trustee  for  Mr.  Wynne,  and  who  must  be  presumed  to  be 
ready  to  execute  his  trust  by  ccmveying  as  Wynne  shall 
direct.  Had  there  been  an  adverse  claimant,  then,  in- 
deed, it  would  have  been  necessary  for  us  to  have  shewn, 
that  the  person,  in  whom  the  l^al  estate  was,  had  agreod 

to 
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to  concur  in  the  conveyance.  But  here  there  is  no 
adverse  claimant.  Wynne  has,  in  every  view  of  the 
matter,  the  whole  of  the  equitable  fee,  and  the  uncon- 
tested right  to  direct  the  person  who  has  the  l^al  fee 
(if  it  is  not  in  Wynne  himself),  to  convey  to  the  pur- 
chaser. The  abstract,  therefore,  shews  a  good  title; 
and  when  the  conveyance  comes  to  be  settled,  it  will 
be  time  enough  to  discuss  the  objection  on  which  the 
Master  has  proceeded. 


Wynne 

Geiffitb^ 


To  this  argument  it  was  replied,  that  all  that  now 
appeared  (supposing  the  objection  to  be  valid)  was, 
that  the  legal  estate  had  been  outstanding  for  more  than 
sixty  years ;  and  there  was  nothing  to  shew,  either  in 
whom  it  was  vested,  or  whether  he  who  had  it  was 
ready  to  convey  and  capable  of  conveying.  It  might  be 
true,  that,  where  an  outstanding  legal  estate  was  in  a 
person  who  was  ready  to  convey,  the  fact  of  the  existence 
of  such  an  outstanding  estate  might  be  regarded  rather 
as  a  matter  of  conveyance  than  as  an  objection  to  the 
title  of  the  cestui  que  trust.  But  here  the  abstract  did 
not  shew  in  what  particular  person  the  legal  estate  was 
xested;  and  it  was  impossible  to  foresee,  how  many 
difficulties  there  might  be  in  obtaining  a  re-conveyance 
efit 

TTie  Master  of  the  Rolls. 

Supposing  the  Master  to  be  right  in  his  opinion, 
that  the  l^al  estate  is  outstanding,  the  abstract  does  not 
shew  where  the  legal  estate  is.  How  then  can  it  be 
alleged,  that  it  shews  that  the  Plaintiff  is  able  to  make  a 
good  title  ?  I  must  hold  the  question,  raised  on  this  ex- 
ception, to  be  a  matter  of  title,  and  not  of  conveyance. 


The 
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The  question  was  next  argued,  whether,  under  the 
deeds  of  1751,  the  legal  fee  was  vested  in  Mostyrij  LUydj 
and  the  two  Wynnes.  This  depended  on  the  question, 
whether  the  release  of  the  2d  o(  October  1761,  operated  as 
an  appointment  under  the  power,  or  as  a  conveyance  of 
the  interest.  If  it  operated  as  an  appointment  of  the  use 
to  Mostyn^  Uoyd^  and  the  two  Wynnes^  the  legal  fee  was 
in  them,  and  a  good  title  had  not  been  made.  If,  on  the 
other  hand,  it  operated  as  a  conveyance,  Mostyn^  UoyAi 
and  the  two  Wynnes  were  merely  releasees  to  uses,  and 
Wynne  could  give  the  purchaser  the  legal  as  wdl  as  the 
equitable  fee. 


In  support  of  the  exception  it  was  said,  that  die  fofm 
of  the  instrument,  the  lease  for  a  year,  the  phraseology 
and  covenants  of  the  release,  all  indicated  strongly  an 
intention  to  convey  rather  than  to  appoint.  Then,  the 
uses  declared  were  incompatible  with  the  idea  that  the 
parties  meant  to  exercise  their  power  of  appointment^ 
and  to  vest  the  legal  fee  in  the  trustees.  The  first  use 
declared  was,  that,  until  the  marriage,  the  releasees  wem' 
to  hold  the  premises  upon  the  old  uses.  How  could  thk 
purpose  be  effected,  if  the  power  had  been  exercised? 
If  the  legal  fee  was  intended  to  vest  in  Mostyn^  L^d^  &nd 
the  two  Wynnes^  what  became  of  the  term  limited  to  theA 
as  trustees  ?  What  purpose  was  served  by  the  estates 
given  to  them  to  support  contingent  remainders  ?  It  was 
unquestionably  the  purpose  of  these  parties  to  convey; 
and  they  did  not  mean  to  vest  the  fee  in  the  releasees. 
They  had  used,  indeed,  inaccurate  language.  But,  wheit 
an  instrument  may  operate  in  either  of  two  ways,  the 
Court  will  construe  it  in  that  which  is  comfortnable  to 
tJie  intention  of  the  parties.     Cox  v.  Chamberlain,  {a) 

(a)  4  Ves,  630. 


On 


CASES  IN  CHANCERY. 


291 


I  the  other  side,  it  was  nrgued,  that  the  question  as 
e  intention  of  the  parties  was  not  —  Did  they  or 
ley  not  mean  to  vest  the  fee  in  the  trustees  ? — but, — 
liey  or  did  they  not,  when  they  executed  the  deed, 
to  exercise  their  power  ?  If  the  instrument  shewed 
hey  meant  to  execute  their  power,  the  Court  must 
rue  the  instrument  accordingly :  and  it  was  useless 
Bsider  what  their  supposed  intention  might  be  with 
St  to  the  legal  consequences  of  their  primary  in- 
n,  and  of  that  which  they  did  in  pursuance  of  such 
Lion.  Now  here  there  were  particularly  two  circum- 
iS)  which  shewed,  that,  when  the  deeds  were  exe- 
,  the  intention  was  to  exercise  the  power :  —  First, 

Roberts  was  a  party  appointing.  She  had  no 
st  in  the  premises ;  if  it  was  a  conveyance,  her  con- 
ace  was  nugatory  ;  but  she  was  a  necessary  party  to 
cercise  of  the  joint  power.  Why,  then,  was  she 
a  party  to  the  deeds,  unless  because  the  intention 
)  execute  the  power  ?  Secondly,  if  the  instrument 
3een    to   operate  as  a  conveyance,  the   lands,   of 

Humphrey  Roberts  was  seised  in  fee  under  the 
ment  of  1750,  could  not  have  been  conveyed  to 
ses  of  the  settlement  exonerated  from  his  wife's 
•,  unless  a  fine  had  been  levied.  Roach  v.  Wad-- 
f),  Boiightoii  V.  Sandilaiids,{b) 


1826. 


Wynwb 

V, 

Griffitr. 


e  Master  of  the  Rolls  having  expressed  his 
•n,  that  the  question  was  one  of  great  nicety,  Mr. 
1  intimated  his  willingness  to  take  a  case  to  a  Court 
.  Mr.  Shad-iiccll,  for  the  purchaser,  having  assented 
s  proposal,  a  case  was  directed  to  the  Common 
The  question  proposed  to  that  Court  was,  — 
er,  under  the  indentures  of  the  1st  and  2d  of 
.750,  and  the  common  recovery  suffered  in  pur- 


(a)  6  East,  289. 


{b)  3  Taun.  542. 


suance 
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suance  thereof,  and  under  the  indentures  of  the  1st  an 
2d  of  October  1751,  the  legal  fee  of  such  of  the 


«•  and  premises  comprised  in  the  first-mentioned  indentur^^^is 

as  were  settled  and  assured  by  the  Iast<-mentioned  ir^^- 
dentures,  became  vested  in  Mostyn^  Liaydj  and  the  tw^^^D 
Wynnes. 

The  Judges  of  the   Common   Pleas  oertified^ 
the  legal  fee  did  not  vest  in  Mostyn^  Liaydj  and  the 
Wynnes. 

The  cause  coming  back  to  be  heard  before  theMAsr^m 
of  the  Rolls,  Mr.  Skadwell  applied  that  the  case  migl^t 
be  sent  to  the  King's  Bench,  in  order  to  have  the  opinic»n      i 
of  the  Judges  of  that  Court.     This  was  done. 

The  Judges  of  the  King's  Bench  also  certified,  thjBrt 
the  legal  fee  did  not  vest  in  Mosiyn^  Uoydj  and  the 
ff^nes. 

Feb.  20.  Accordingly,  there   was  a  decree  for  specific 

formance. 


CASES  IN  CHANCERY.  t9S 

1826. 


WYNNE  V.  CALLANDER.  ^"^i 

Jtdt/  7. 

ober  1819,  the  Plaintiff  Wt/nne,  Colonel  CAaV"  Bills  of. ex- 
,  and  Major  Flemimr.  dined  at  the  house  of  p**»"g®>  ™a<^e 

•^  y^  in  France,  on 

Callander.     After  dinner  they  played  at  whist,  French 

ne  lost  upwards  of  6000/.,  in  sums,  as  the  bill  gS^^P^f^^^in 

"  not  very  UTegularly  distributed  among "  the  Ft-arwe  for 

ler  gentlemen.     In  payment  of  the  debt  thus  excliwige, 

i,  Wynrie  accepted  bills  of  exchange,  some  of  which  were 

delivered  to  Callander^  some  to  Charretiey  and  given  for  a 

Fleming.    Several  of  these  were  not  paid  when  g^bling  debt, 
^  ,  ordered  to  be 

ime  due;  and  other  bills  were  substituted  in  delivered  up. 
J  At  the  hear- 

*  ing,  the  ob- 

jection, that 

22,   fVj/nne  went  to  reside   in  France;   and,  tifarious 

re,  he,  in  182S,  accepted  bills  of  exchange  on  comes  too  late 
,  /.    1       '  .     .     1        1  .       topreventthe 

amps,  to  the  amount  ot  thepnncipal  and  m-  Court  from 

J  on  the  unpaid  bills,  and  gave  them  to  Callan-  making  a 

.       .  «    ,  .  , ,     decree. 

retie^  and  Flemings  in  lieu  of  the  negotiable      Decree, 

which  they  had  held  before.  for  tdr**' 

livery  of  bilU 
i7  1824,  W^ne  filed  his  bill  against  Callander^  ^bling^ 
,  and   Flemings  to  have  such  of  the  bills  as  transaction. 
leir  possession  or  power  delivered  up.   Colonel 
demurred  to  the  bill,  on  the  ground  that  it 
&rious,  and  his  demurrer  was  allowed. 

il  Callander  by  his  answer  admitted,  that,  on 
ion  mentioned  in  the  pleadings,  he  won  2000/. 
Plaintiff,  and  that,  in  discharge  of  the  debt  so 
l,he  received  certain  bills  of  exchange,  for  some 
the  bills  now  questioned  were  afterwards  sub- 
He  stated,  however,  that  the  gambling  was  at 

X  the 


Cauammou 
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1826.        the  proposal  of  the  Plaintiff  himself,  who  was  in  thehibft 
y^  '  of  playing  for  large  sums ;  and  he  insisted,  that,  as  Ae 

V.  acceptance  of  the  French  bills  by  Wynne  was  a  volimtaiy 

act,  done  in  a  foreign  country,  for  the  purpose  of  giinng 
a  security  according  to  the  law  of  that  country,  die 
Court  had  no  jurisdiction  to  order  them  to  be  ddi?erai 
up.  Even  if  the  Plaintiff  had  any  equity  against  hinii 
it  was  an  equity,  he  contended,  totally  distinct  from  toy 
which  existed  against  Fleming  and  Charretie.  By  the 
union  of  these  distinct  equities  in  one  record,  be^  At 
lander^  had  been  vexatiously  called  upon  to  anvffcr 
various  charges  with  which  he  had  no  concern :  and  he 
therefore  claimed  the  same  benefit  of  that  objectiolH  n 
if  he  had  demurred  to  the  bill  for  multifariousness. 

Flemings  answer  was  to  nearly  the  same  effect  Tbe 
amount  of  his  winnings  was  about  2050/. 

There  was  no  evidence  in  the  cause. 

Mr.  Sugden  and  Mr.  Gtrdlestone^  jun.,  for  the  PluntiC 

The  French  bills  must  stand  on  the  same  footing  tf 
the  bills  for  which  they  were  given  in  exchange :  the 
latter  bills,  being  accepted  for  a  gambling  debt,  were 
void  ab  initio ;  the  French  bills,  therefore,  are  also  void; 
and  the  Court  must  order  them  to  be  delivered  up.  (tf) 

The  multifariousness  of  the  bill,  which  is  insisted  oo 
by  the  answers,  is  no  defence,  unless  advantage  is  takfli 
of  it  by  way  of  demurrer.     Ward  v.  Cooke,  {b) 

Mr.  Heald  for  the  Defendant  Fleming. 

The  securities  were  executed  in  a  foreign  country* 

(c)  9  Anne,  c.  14.  §  1.  and  18  Geo,  2.  c,  8i.  §  5. 
{h)  5  Mad.  ISS. 

They 
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They  are  in  every  respect  foreign,  and  may  be  made  the 
mlgect  of  a  foreign  action.  Their  validity  must  depend^ 
iir»  at  least,  may  depend  on  the  law  of  the  country  in 
which  the  transaction  took  place ;  that  is,  of  the  country 
in  which  the  bills  were  made  and  delivered :  and  this 
Comrt,  if  it  at  all  entertain  jurisdiction  over  such  a  matter, 
will  at  least  refuse  to  act,  until  it  has  ascertained  by  an 
Inqniiy  what  the  law  of  France  is  on  the  point  here 
raised. 

Besides,  this  bill  is  multifarious ;  and  the  Court  will 
not  mdke  a  decree  against  two  Defendants,  who,  accord- 
il^  to  its  acknowledged  doctrines,  ought  not  to  have 
been  conjoined.  Ward  v.  Cooke  cannot  be  relied  on  as 
an  authority ;  for  the  circumstances  of  that  case  are  not 
stated  in  the  report ;  and  it  may  make  a  difference,  whe« 
ther  the  objection  is  taken  merely  ore  tenus  at  the  bar,  or 
insisted  upon  in  the  answer.  By  insisting  in  our  answers 
on  the  objection,  we  give  the  Plaintiff  notice  of  the  &ulty 
constitution  of  his  record ;  and  if  he  proceeds  afler  such 
a  warning,  it  is  at  his  peril.  At  all  events,  the  rule, 
alleged  to  have  been  laid  down  in  Ward  v.  Cooke^  cannot 
be  general.  For  if  a  plaintiff  were  to  mix  up  in  the  same 
bill  four  or  five  different  accounts  against  four  or  five 
<i>flferent  defendants,  who,  by  reason  of  having  obtained 
vt  order  for  time,  were  precluded  from  demurring,  is  it 
^  be  conceived,  that  the  Court  would  lend  its  aid  to  so 
^^i^iachievons  a  proceeding  as  would  result  from  compre- 
b^iding  all  these  defendants  in  one  decree,  and  sending 
^em  to  the  Master's  office,  involved  in  a  variety  of  long 
^^ooants,  with  each  of  which  all  the  Defendants,  save 
^^  had  not  a  particle  of  concern. 


1826. 


Wtnne 

V, 

Caxxampeb. 


Mr.  Sugden  in  reply. 

In  this  case,  at  least,  no  inconvenience  can  arise  from 
toigoining  these  Defendants.     No  accounts  are  wanted : 

X  2  the 
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^^^fV;      ^^  decree  will  be  only  for  the  delivery  of  certain  bilb; 
^^y^^      and  neither  expence  nor  embarrassment  will  be  occasioned 
^'  to  one  of  the  Defendants   by  the  order  being  made 

against  his  co-defendant  as  well  as  against  himself. 


77ie  Master  of  the  Rolls. 

This  plaintiff  asks  for  a  decree  that  certain  bQb  of 
exchange  may  be  delivered  up^  on  the  ground  that  diflj 
were  given  for  money  lost  at  play.  The  Defendants 
admit,  that  originally  bills  of  exchange  were  given  in 
England  to  secure  the  payment  of  money  won  by  tiMn 
fix>m  the  Plaintiff  at  cards ;  but  they  insist,  that  these 
bills  were  afterwards  exchanged  at  Calais  for  the  jxesent 
bills,  which  were  made  in  France,  and  are  on  Firemi 
stamps ;  that  the  acceptance  and  delivery  of  these  latter 
bills  >vas  entirely  a  French  transaction ;  and,  therefim^ 
that  the  Court  cannot  make  a  decree  against  the  D^ 
fendants,  until  it  shall  have  been  ascertained  what  thelar 
oi  France  is  with  respect  to  such  dealings.  My  opinion 
is,  that,  the  consideration  for  the  first  bills  being  a  debt 
contracted  by  gambling  in  England,  the  French  biUs^ 
which  were  afterwards  substituted  for  them,  must  be 
taken  to  have  been  given  for  the  consideration  for  which 
the  original  securities  were  given.  The  Plaintiff  isr 
therefore,  upon  the  merits  of  the  case,  entitled  to  a 
decree  for  the  delivery  of  such  of  the  bills  as  are  in  the 
possession  of  the  Defendants. 

But  an  objection  of  form  is  taken.  It  is  said  that  tlie 
bill  is  multifarious,  and  that  the  Court  will  not  give  rdief 
on  a  record  framed  in  so  improper  a  manner.  On  die 
other  hand,  a  case  is  referred  to  in  which  the  Vibe- 
Chancellor  appears  to  have  held,  that  the  objection  of 
multi&riousness  cannot  be  taken  at  the  hearing.  The 
point  is  one  of  general  importance;  an4  I  shaU  not 

dfcidtt 
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edde  it,  till  I  have  had  an  opportunity  of  inquiring  into 
le  practice  in  the  other  two  branches  of  the  Court. 


997 


1826. 


Wynne 

Callander. 


Tike  Master  of  the  Rolls. 

I  decided  at  the  hearing,  that  the  circumstance  of  the 
ills  having  been  accepted  in  France  furnishes  no  de- 
uce to  this  suit  The  other  ground  of  defence  was, 
lat  the  bill  is  multifarious.  But  my  opinion  is,  that 
lat  objection  comes  too  late. 


Ji</y7. 


The  bill  alleged,  that  Wynne  was  engaged  in  play  by 
te  Defendants.  The  answers  state,  that  the  proposal 
*  ploy  came  from  the  Plaintiff  himself.  Considering, 
lerefbre^  that  the  Plaintiff  is  particeps  criminis ;  that  the 
ansaction  took  place  in  1819;  and  that  the  bills  have 
xn  renewed  from  time  to  time ;  I  ought  not  to  give 
le  C06ts  of  the  suit. 


ADAMS  V.  CLIFTON. 


RoLLi. 


FTNDER  the  will  of  John  Huishj  who  died  in  1797,      The  trustee 

^  his  two  infant  grandchildren,  Henry  Adams  and  ^j^j^C3^' 

^ieanar  Adams,  were  entitled  to  a  legacy  in  equal  shares,  been  inyested 

rp     in  itock,au- 
^^  thorisesthe 
sale  of  the 
oek,  and  permits  B.  to  receive  the  proceeds ;  B.  retains  the  money  in  his  hands ; 
ad  during  many  years,  the  legatee,  who  was  not  aware  that  the  legacy  had 
rer  been  invested  in  stock,  or  that  stock,  in  which  it  once  was  invented,  had 
BOi  fold,  deals  with  B4  as  the  only  person  accountable  to  her  for  the  money :  not- 
itlittanding  these  dealings  on  the  part  of  the  legatee,  the  trustee  continoei  to  bi 
seountable  for  the  stock. 

X  8 
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1826.  lb  satisfy  this  legacy,  a  sum  of  859i.  16^.  9i  reduced 
three  per  cent  Bank  annuities  was  set  apart,  by  hii 
executors  and  trustees  William  Holies  and  Iseuic  Moodji 
Bingham  i  and  at  the  death,  in  1807,  of  Isaac  Moodg 
Bingham^  who  was  the  surviving  executor  and  trustee^  it 
was  standing  in  their  names.  Isaac  Moody  Bingham 
appointed  his  daughters,  Mrs.  Hippuph  and  Mrs.  Cl^hij 
his  executrixes;  but  his  son  Richard  Bingham  was 
allowed  to  take  the  principal  share  in  the  management 
of  his  affidrs,  under  an  idea,  that  he,  being  heir  at  law, 
was  also  personal  representative  of  his  father ;  and  it  was 
by  him  that  the  accounts  concerning  the  l^acy  were 
kept,  and  that  payments,  in  respect  of  the  divideDds, 
were  made  to  the  Adamses. 

In  1809,  Henry  Adams  being  of  age,  and  hating 
applied  to  Richard  Bingham  for  his  share  of  the  lq[i7>. 
Mrs.  Clifton^  who  was  then  the  sole  surviving  executrix 
oi  Isaac  Moody  Bingham,  executed  a  power  of  attoinq^ 
for  the  sale  of  the  stock,  in  which  her  husband^ /Viflsw* 
Oi/ion  concurred.  The  859/.  16s.  Sd.  reduced  diec 
per  cent.  Bank  annuities  was  accordingly  sold,  and  die 
proceeds  paid  to  Richard  Bingham,  who,  after  satisfying 
the  claim  of  Henry  Adams,  retained  the  residue  in  to 
own  hands.  Francis  Clifton  died  subsequently;  and  bis 
widow  Mrs.  Clifton,  and  his  son  Marshal  Waller  C^(^ 
became  his  personal  representatives. 

In  1822,  Richard  Bingham  took  the  benefit  of  die 
insolvent  act;  and  shortly  afterwards  Eleanor  AJ^ 
filed  her  bill  against  Mrs.  Clifton  and  Marshall  WaB^ 
Clifton  for  an  account  and  payment  of  what  was  doe  to 
her,  in  respect  of  her  share  of  the  stock.  From  1 809,  ^ 
date  of  the  sale  of  the  stock,  down  to  1821,  £fe0i^ 
Adams  firom  time  to  time  received  fi-om  Richard  Bifi^^ 
payments  on  accounit  of  the  dividends  of  her  legacyt  ^ 
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Qcasionally  also  on  account  of  the  principal.  She 
new  that  the  money  belonging  to  her  was  in  his  hands; 
lie  applied  to  him  when  she  was  in  want  of  cash;  she 
nifiarmly  treated  him  as  her  debtor;  she  more  than 
noe  pressed  him  to  give  her  a  mortgage,  or  some  security 
>r  it;  and  in  1815  she  threatened  to  file  a  bill  against 
im.  In  1819  he  was  imprisoned  for  debt,  and  she, 
long  with  several  of  his  creditors,  signed  a  letter  of 
oence  to  him.  During  the  whole  of  this  time,  she 
lade  no  application  to,  nor  pretended  to  have  any  de- 
land  against  Mrs.  Clifton.  Up  to  1814,  Richard  Bing- 
am  was  in  affluent  circumstances,  and  could  easily  have 
atisfied  any  demands  against  him. 


On  the  other  hand,  Mr.  Richard  Bingham^  who  was 
examined  as  a  witness  for  the  Defendants,  stated,  ^^  that 
be  did  not  suppose  that  Eleanor  Adams  knew  exactly 
diet  the  property  to  which  she  was  entitled  under  the 
wiQ  of  Huishj  had  been  invested  in  three  per  cent,  re- 
duced Bank  annuities  by  the  executors,  or  that  the  same 
kid  been    sold,  and  the  proceeds   retained  by  him." 
There  was  no  evidence  that  she  was  aware,  till  shortly 
bdbre  the  institution  of  the  suit,  that  her  share  of  the 
kgBcy  had  been  invested  in  stock,  or  that  the  stock  had 
been  sold,  or  that  Richard  Bingham  had  no  authority  to 
let  as  the  agent  of  Mrs.  Clifton^  or  that  Mrs.  Clifton 
VIS  the  personal  representative  of  Huish,  or  that  Mrs. 
Clifton  was,  or  ever  had  been,  or  could  be  made  liable 
far  the  legacy. 


The  bill  stated,  that,  at  the  time  of  the  sale'cf  the 
itock  in  1809,  the  Plaintiff  was  under  age;  and  though 
die  answer  denied  that  allegation,  and  there  was  some 
evidence  against  it,  the  opinion  of  the  Court  was,  that 
the  balance  of  testimony  was  decidedly  in  the  Plaintiff's 
kfoac  on  that  point,  and  that  she  did  not  attain  h^r  fiill 

X  4  age 
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1826.  age  till  after  1809.  Then  the  only  question  wb8| 
whether  the  dealing,  which  had  taken  place  b^weea 
the  Plaintiff  and  Richard  Bingham^  was  such  as  would 
amount  to  an  acceptance  of  him  as  her  debtor,  and 
would  release  Mrs.  Clifton  from  her  original  liabili^,  in 
respect  of  the  sale  of  the  stock  in  1809. 

Mr.  Heald  and  Mr.  Knight  for  the  Plaintiff. 

Mr.  Home  and  Mr.  Simpkinson  for  the  Diefendant 

Jvly  4.  The  Master  of  the  Rolls. 

Supposing  Eleanor  Adams  to  have  been  of  age  wliea 
the  stock  was  sold,  there  is  nothing  to  shew,  that,  in  her 
subsequent  dealings  with  Richard  Bingham^  she  wis 
€onusant  of  her  rights.  Indeed,  the  evidence,  particularif 
that  of  the  Defendant's  witness,  Richard  Bingham^  tewk 
quite  the  other  way.  Eleanor  Adams  was  not  aware  tint 
stock  had  been  invested  for  her  and  her  brother's  heosSSi^ 
or  that  the  stock  so  invested  had  been  sold ;  and  althoof^ 
under  the  supposition  that  Richard  Bingham  was  die 
person  who  was  bound  to  account  to  her,  she  from  time 
to  time  applied  to  him  for  money,  and  received  small 
sums  from  him,  her  receipt  of  those  small  sums  down  to 
1621,  being  in  total  ignorance  of  what  had  reaDy 
taken  place,  cannot  be  regarded  as  in  affirmance  of  what 
had  been  done  in  1809. 

The  same  observation  applies  to  the  circumstance  of 

her  having,  upon  the  insolvency  of  Bingham^  signed  • 

letter  of  licence  to  him.     It  cannot  be  contended,  that 

her  participation  in  that  arrangement  was  in  affirmance 

of  prior  transactions,  or  exonerated  the  representatiTOS 

of  the  trustees  from  the  liability  which  the  sale  of  the 

stock  imposed  upon  them,  unless  she  had  been  sw$r^ 

of 
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of  what  had  taken  place  previously.      This  Plaintiff       1826. 
therefore  is  entitled  to  the  relief  she  asks.     The  decree 
nnst  be  for  an  account  of  what  is  due  to  her  for  her 
share  of  the  stock,  and  of  the  dividends  on  it;  and  the 
iecree  must  be  with  costs. 


MOONS  V.  DE  BERNALES-  Rolu. 

KAISON  V.  DE  BERNALES.  Jtdy  7. ' 

Fl  794,  a  Genoese  ship,  freighted  with  wools  from  Interest  de- 

Spain  to  Ostend,  was  forced  to  put  into   Cmes.  ^f^S^f 

Having  sustained  considerable  damage  in  the  voyage,  an  accountiiig 

ihe  remained  there  some  time;  and  finally,  in  conse-  SStwitlTcer- 

nience  of  the  unsettled  state  of  Flanders^  and  the  poli-  ^^  funds  in 
.     ,      •  1  .  ,  ,1  1       1. 1  such  amanner. 

tical   changes   which  took  place,    she  did  not  prose*  that  the  Court 

cute  her  voyaire  farther.     The  CBxeq  was  landed,  and  ^ould  have 

^^^  °  given  interest 

De  BemaleSy  a  merchant  in  London^  who  had  some  com-  on  the 

nerdal  connexion  with  the  persons  who  had  made  the  ^^"»ces  in  his 

'^  hands  against 
(hqpment,  was  allowed  to  take  possession  of  it    He  sold  him  person- 
be  wools ;  the  persons,  who  were  the  owners  and  con-  haS'taJken  Ac 
ugnees  of  the  cargo,  had  been  prevented,  by  the  political  benefit  of  the 
utoation  o{  Europe^  from  effectually  prosecuting  their  before  thtre  * 

iemands :  and  he  had  never  accounted  for  the  proceeds,  was  any  decree 
A     1         1     r        1  m     /•  /.I    1         •        charging  him 

At  length,  tour  bills  lor  an  account  were  med  against  with  interest. 

bim ;  one  by  Kaison.  who  stated  himself  to  be  the  owner   .  '^®  P'®" 

^  ductionoya 

oi  a  part  of  the  cargo;    and  three  by  MoonSf   who  Plaintiff  suing 
idaimed  as  the  personal  representative  of  those  to  whom  JJr  toSlofSe 

other  portions  of  the  wools  belonged*  letters  of  ad- 

ministradon, 

De  Bemales  admitted  by  his  answer,  that  he  had  f^cie  endeoce 

sold  <>^A.'8  death. 

At  the  hearing,  liberty  given  to  a  Plaintiff^  suing  as  administrator^  to  exhibit  in- 
teirogatories  to  prove  the  death  of  the  p  erson,  whose'administrator  he  claimed  to 
be ;  and  Uie  cause  permitted  to  stand  over  for  that  purpose. 

An  issue  directed  to  try  a  Plaintiff  *s  riaht,  thouffi^  no  advene  daim  is  let  up» 
nd  strong  uucontradicted  evidence  is  proouctd  on  nb  part. 
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1826.  sold  the  wools  and  received  the  money,  but  put  the 

*—  T  '  Plaintiffs  respectively  to  the  proof  of  their  title.  In  order 

o.  to  establish  their  title,  they  went  into  long  evidence  iiu 

Db  Bmikales.  ^^h  cause. 

Jlfoy,  1824.        Mr.  Sfiadwell  and  Mr.  Knight  for  the  Plaindfis. 

Mr.  Home  and  Mr.  Phillimore  for  the  Defendant. 

Augutt  17.         ^^  Master  o^  ^//^  Rolls,  being  of  opinion  that 
*^^*-        the  Plaintiffs  had  not  made  out  their  respective  titles 
stricdy  and  conclusively,  directed  an  issue  in  each  cause 
to  try  that  question. 

Mr.  ShadxveU  asked,  that,  as  the  Defendant  admitted 
that  the  proceeds  of  the  sale  did  not  belong  to  himself 
but  had  been  received  by  him  on  the  behoof  of  tboie 
who  were  the  rightful  owners,  the  money  might  be  in 
the  mean  time  ordered  to  be  brought  into  Court ;  and 
he  suggested,  as  a  further  reason  for  his  application,  that 
De  Bemales  was  in  embarrassed  circumstances* 

TTie  Master  of  the  Rolls  refused  the  application; 
observing  at  the  same  time,  that  if  the  case,  as  it  stood 
before  the  Court,  had  raised  a  doubt  on  the  solvency  of 
De  Bemalesy  such  an  order  might  have  been  made* 


The  issues  were  tried,  and  found  in  favour  of  the 
Plaintiffs. 

Afler  the  trial  of  the  issues,  De  Bemales  took  the 
benefit  of  the  Insolvent  Act,  1  Geo.  IV.,  cap*  119.  and 
his  assignees  were  brought  before  the  Court  by  supple- 
mental bill. 

It  had  been  proved  in  the  cause,  that  the  proceeds  of 
the  wools  had  not  been  carried  to  a  separate  acooont^  but 

bad 
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liad  been  mixed  with  the  Defendant's  own  monies,  and        IBSS. 
had  stood  in  his  name  at  his  banker's.    On  that  ground,       Moo™ 
Mr.  SkadweU  and  Mr.  Knight  claimed  interest  at  5  per  v. 

cent  against  De  Bernale^s  estate.  Raphael  v.  Boefm{a\  ^  ^^^nalis. 
ex  parte,  TcwnshencL  (b) 

They  contended  also,  that  he  ought  to  pay  the  costs 
subsequent  to  the  original  hearing ;  for  he  had  fidled  in 
the  Issues,  and  all  the  subsequent  proceedings  must  follow 
the  event  of  the  issues. 

Mr.  Home  and  Mr.  PhiUimore  contra* 

As  to  the  costs,  the  Defendant  never  set  up  an  adverse 
dtle ;  he  only  required  the  Plaintifis  to  prove,  that  they 
had  a  right  to  receive  the  proceeds  of  the  wools,  and 
could  give  him  a  discharge ;  they  had  not  done  that  at 
the  ori^nal  hearing ;  they  have  done  it  now,  and  are 
entided  to  the  account ;  but  he  is  not  to  bear  the  ex- 
peases  of  suits  occasioned  entirely  by  their  not  having 
sooner  produced  clear  evidence  of  the  title  under  which 
they  claim. 

As  to  interest,  whatever  pretence  there  might  have 
been  for  such  a  demand  against  De  Bemales  himself, 
it    cannot  be  urged  agaiust  his  insolvent  estate.      To 
S^v'e  it,  would  be  to  punish,  not  De  Bemales,  but  the 
general  mass  of  hb  creditors,  for  the  mode  in  which  he 
applied  this  money.    In  bankruptcy,  interest  cannot  be 
proved  under  the  commission,  unless  where  there  is  a 
^ntract,  either  express  or  implied,  for  the  pajrment  of 
ix^terest ;  and  the  mere  detriment  which  a  party  has  sus- 
tuned  by  the  non-payment  of  money,  pr  by  the  misappli- 
cation of  money  received  to  his  use,  will  not  entitle  him 
to  mterest  against  the  estate  of  a  bankrupt,  even  though 
interest  might  have  been  recovered  against  the  bank- 

(a)  11  Ves.  94.  (6)  15  Vet.  470. 

rupt 
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1826.       nipt  himself  in  the  shape  of  damages.     The  same  ink 
\ji^  must  apply  to  insolvency ;  and  here  there  is  not  a  prc- 

V.  text  for  alleging  that  there  could  be  any  contract,  either 

eicpress  or  implied,  between  De  BetmaUs  and  these 
Plaintifis,  or  the  persons  whom  they  represent,  widi 
respect  to  the  proceeds  of  the  sales  of  the  wooL  He 
sold  the  wool,  because,  in  the  situation  of  Europe  at  the 
time,  and  looking  to  the  damaged  state  of  the  vessel  and 
cargo,  that  measure  was  most  for  the  interest  of  the  per- 
sons, on  whose  behalf  the  shipments  had  been  miade^ 
After  the  sale  the  money  remained  in  his  hands,  because^ 
till  the  issues  were  tried,  he  knew  not  to  whom  he 
ought  to  pay  it.  The  only  charge  against  him  1%  that 
he  has  mixed  the  proceeds  of  the  wools  with  his  own 
money,  instead  of  keeping  them  to  a  separate  account 
That  may  have  been  misconduct,  but  it  cannot  be  con- 
tract. 

Feb.  21.  JTie  Master  of  the  Rolls. 

1836. 

De  Bemales  is  without  question  entitled  to  the  costs 
up  to  the  original  hearing ;  and,  that  being  the  case,  I 
do  not  see  how  I  can  refuse  him  the  subsequent  costs. 

As  to  the  claim  of  interest,  my  present  impression  is, 
that,  supposing  the  effects  to  be  such  as  would  have  in- 
duced the  Court  to  give  interest  against  De  Bemales 
himself,  yet,  there  being  no  decree  for  interest  anterior 
to  the  insolvency  of  the  Defendant,  I  cannot  decree  in^ 
terest  against  his  insolvent  estate. 


^^Sf  17.  jt^  Master  o/the  Rolls. 

It  appeared  by  the  evidence  of  a  clerk  ofBemaleSj  that 
the  proceeds  of  the  wools,  though  placed  in  the  hands  of 
bankers,  were  always  in  his  name,  and  carried  to  his 

account 
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count,  and  he,  therefore,  had  the  advantage  of  the  J826. 
mey,  as  much  as  if  it  had  been  directly  employed  by  Moowg 
Dd  for  his  own  benefit.  And  thouirh  he  had  a  balance  ^  ^  ^-  / 
his  ravour  at  his  bankers,  yet  as  Lord  Eldon  said  in 
r  parte  Tawnshend  (a),  *^  generally  tradesmen  must 
ive  money  in  the  hands  of  their  bankers ;  and  if  the 
isiness  of  this  tradesman  required  a  sum  of  1000/.  to 
\  at  his  banker's,  that  amount  of  the  bankrupt's  estate 
aoed  there,  saved  him  the  employment  of  1000/.  of  his 
m  In  that  way."  On  that  authority  I  must  hold,  that 
e  mode,  in  which  this  Defendant  disposed  of  the  pro- 
eds  of  the  wools,  was  as  much  an  employment  of  the 
Dney  for  his  own  benefit,  as  if  he  had  purchased  goods 
th  them  in  order  to  make  profit  As  against  Bemales 
maelf,  therefore,  the  Plaintifis  would  clearly  be  entitled 
interest 

Another  question  arises  in  consequence  of  his  insol- 
nc^  —  whether  they  are  entitled  to  interest  against  his 
tate.  It  was  insisted,  that,  if  bankruptcy  had  taken 
Ace,  they  could  not  have  claimed  interest  under  the 
•mmission,  and  that  the  same  rule  must  apply  to  in- 
lyency.  I  find,  however,  a  case  of  Dornford  v.  Dom^ 
rtl  (5),  in  which  an  executor,  who  had  acted  in  such 
way  as  would  have  rendered  him  liable  to  be  charged 
ith  interest,  became  bankrupt,  and  interest  at  five  per 
nt  on  the  balance  which  he  had  retained  in  his  hands, 
IS  claimed  against  his  estate.  ^'  The  circumstance," 
id  Sir  William  Grants  **  that  this  happens  to  be  a 
lestion  arising  with  assignees,  after  the  bankruptcy  of 
le  executor,  makes  no  difference ;  for  the  question  is, 
hat  is  the  obligation  which  this  Court  attaches  upon 
le  breach  of  such  duty  ?  That  obligation  is  equivalent 
}  the  contract  of  the  party.     This  Court  says,  <  if  you 

(a)  13  Ves.  471.  (*)  12  Vet,  187. 

neglect 


% 
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1826.       Delect  your  duty,  and  keep  the  money  yourself  yow 
obligation  is,  to  put  the  infant  in  the  same  situation  as  if 
you  had  not  done  so/     The  Court  does  not  enquire 
DbBebnales.  Jjj^  ^g  particular  benefit  that  has  been  made;   but 

&stens  upon  the  party  an  obligation  to  make  good  the 
situation  of  the  cesHii  que  trust  That  is  just  the  same 
thing  as  an  engagement"  The  decision  was,  that  bank- 
ruptcy made  no  difference,  and  the  estate  of  the  bankrupt 
was  charged  with  interest  as  part  of  the  debt.  I  find  it 
difficult  to  distinguish  this  case  (com  that;  fi>r  hero 
BemcUes  was  in  truth  a  trustee  of  the  proceeds  of  the 
wools  for  the  true  owners,  and  was  bound  to  account  finr 
their  proceeds.  The  decree,  therefore,  must  be  for  the 
same  amount  of  debt  and  interest  which  would  have . 
been  decreed  against  Bemales  himself,  and  the  Flaintiffi 
will  prove  that  amount  against  the  insolvent's  estate. 

Bemdlesy  however,  is  entided  to  the  costs  of  the  suits, 
and  also  of  the  issue :  and  these  will  be  retained  oat  of 
the  debt  due  firom  his  estate. 


Moons  made  out  his  tide  in  one  of  the  cases,  as  ad- 
ministrator of  Amoldyy  a  merchant  in  Flanders.  At  the. 
original  hearing  there  was  no  evidence  of  the  death  of 
AmoLdy^  except  the  letters  of  administradon  to  hinii 
granted  to  the  PlainUfF,  as  attorney  for  certain  other 
persons.    . 

Mr.  Shadwell  and  Mr.  Knight  submitted,  that  die 
letters  of  administration  were  prima  facie  evidence  of 
the  death  of  Amoldy.  Wherever  a  person  claims  as 
personal  representative,  the  proof  of  the  death  of  the 
individual  whom  he  represents  is  a  necessary  link  in  his 
title ;  yet  the  practice  of  the  Court  is,  that  he  produces 

the 


CASES  IN  CHANCERY,  SOT 

die  letters  of  administraticm,  or  the  probate,  and  that  is        1826. 

held  sufficient  evidence,  until  it  be  Impeached  on  the        ' ,  '  — ' 

'^  Moons 

ether  side.  v. 

Db  Bebnalbs. 

Mr.  Homcj  contra. 

The  Master  of  the  Rolls  decided,  that  the  letters 
of  administration  were  not  prima  facie  evidence  of  Ar- 
noiA/s  death. 


The  Plaintiff  then  submitted,  that  he  ought  to  be 
allowed  to  cure  this  defect  in  his  proof  by  filing  inter- 
rogatories, on  which  he  might  examine  witnesses,  to 
establish  the  fact  of  Arnoldj/s  death,  and  that  the  Court 
would  order  the  cause  to  stand  over  for  that  purpose. 

Mr.  Home  insisted,  that  no  such  indulgence  could  be 
diewn  to  the  Plaintiff. 

The  Master  of  the  Rolls  reserved  the  point,  and,  at 
the  next  sitting  of  the  Court,  gave  judgment. 

I  had  at  first,  said  his  Lordship,  some  doubt,  how  far  it 
was  usual,  in  such  a  case,  to  permit  a  case  to  stand  over 
fiyr  the  purpose  of  supplying  defects  in  the  Plaintiff's 
evidence ;  but  I  find  firom  the  Registrar,  and  fi*om  orders 
made  in  analogous  cases,  that  the  Court  has  been  in  the 
habit,  where  a  slip  of  this  sort  has  occurred,  of  allowing 
interrogatories  to  be  exhibited.  In  Bloxion  v.  Drewitt  (cr), 
the  Plaintiff  proposed,  at  the  hearing,  to  prove  a  deed 
moa  voccj  under  the  usual  order.     It  turned  out,  that  all 


(a)  Free,  in  Chan.  64. 

the 
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die  subscribing  witnesses  tfere  dead*    A  witness  was  ten- 
dered to  prove  their  handwriting ;  and  thou^  dus  m* 
V.  dence  could  not  be  received,  yet  the  Master  of  the  Rolls 

put  off  the  cause,  and  gave  liberty  to  examine  witnesMS 
to  prove  the  execution  of  the  deed.  I  find  also^  fixnn  in- 
formation communicated  to  me  by  the  Registrar,  that^  in 
1781,  a  cause  was  allowed  to  stand  over,  in  order  that 
interrogatories  might  be  exhibited  to  prove  the  age  and 
marriage  of  some  of  the  parties. 

Leave  was  accordingly  given  to  exhibit  interrogatories 
to  prove  Amoldys  death.  On  the  following  JI£m^ 
the  depositions  to  the  interrogatories  were  read,  and  dK 
cause  proceeded. 


It  was  proved  that  the  wools,  which  Kaisan  daimedin 
his  suit,  were,  in  1 794,  the  property  of  the  firm  f>f  Mntfhif^ 
CkertTij  carrying  on  business  at  Verviers  in  Flaniau 
Kaisan  stated  that  he  was  the  person,  who,  in  1798  and 
1794,  carried  on  business  at  Verviers  under  that  finn; 
and  in  proof  of  his  allegation  he  produced  aU  the  invdoes 
and  papers  which  would  naturally  have  been  in  the  pos- 
session of  the  consignees  and  owners  of  the  wodi ;  and 
he  proved  by  witnesses,  whose  knowledge,  however,  codd 
not  go  back  many  years  before  the  institution  of  die 
suit^  that  he  had  recently  carried  on  business  at  Vemiffh 
under  the  style  of  Matthieu  Cherin. 

In  this  case  it  was  strenuously  contended,  that  there 
was  enough  to  raise  the  judicial  presumption,  that  the 
Plaintiff  carried  on  business  under  the  firm  of  MaitU^ 
Ckerin  in  1794;  that  there  ought  not,  therefore,  to  bean 
issue ;  and  that  an  account  should  at  once  be  decreed 
against  De  Bemales, 

Tie 
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Hke  Master  of  the  Rolls,  however,  was  of  opinion,        1826. 
diat  this  evidenee,  and  the  possession  of  the  documents 
connected  with  the  bales  of  wool  claimed  by  Kaisofij 
were  not  sufiScient  proof  of  his  title ;   and  his  Lord-  ^  Bkbnalss. 
ship  directed  an  issue  in  this  case  as  well  as  in  the 
others. 


LE  GRAND  v.  WHITEHEAD.  Rolls. 

Feb,  24. 

"PARTICULARS  of  sale,   headed   "  Brick   Earth  In  Vj^  ^ 

'   and    Land  —  Copyhold  —  held  of  the  Manor  of  cific  per- 
FMam;*  described   Lots  I.    and  II.  as  containing  a  J^J^^^® 
large  quantity  of  superior  marie  or  brick  earth ;  adding,  original  hear- 
that  specimens  of  the  marie  or  brick  earth  might  be  dj^JJ** 

seen  on  the  estate,  and  that  an  agent  would  attend  to  merely  a  refier- 

,         . ,  cncc  of  title, 

•now  them.  the  Court  wiU 

Bot»  at  the 
.  /•  .  hearing  on 

The  bill  was  filed  for  specific  performance  against  further  diieo- 

the  purchaser  of  the  two  lots.     He  by  his  answer  ad-  fions,  enter 
^  •'  into  the  COB- 

mitted  the  contract,  but  denied  that  the  vendors  could  sideration  of 
make  a  good  title ;  and  he  insisted,  that,  as  he  had  been  ^^oQ^ych 
ledy  in  consequence  of  the  representations  contained  in  the  answer 
the  particulars,  to  purchase  the  premises  for  the  purpose  against  t£ 
ftf  digging  marie  and  brick  earth  to  manufacture  bricks  ^ecution  of 
and  tiles  for  sale,  he  ought  not  to  be  compelled  to  per- 
finrm  the  contract,  unless  the  vendors  could  shew,  that  • 

tlie  copyholders  of  the  manor  of  Fidham  were  entitled 
by  custom  to  dig  marie  and  brick  earth. 

By  the  decree  at  the  original  hearing,  it  was  referred 
to  the  Master  to  inquire,  whether  a  good  title  could  be 
made  to  the  premises,  and  when  it  first  appeared  that  a 
good  title  could  be  shewn,  (a) 

(a)  It  dd  not  appear,  that  the    that  the  contract  ought  to  be 
Rmtained  aity  declaration    performed  ipcdfically. 

Y  Cfh 
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1826.  On  the  proceedings  before  the  Master,  an  objeetbtt 

^■"  ^  ■■''     was  taken,  that  the  vendors  did  not  shew  that  the  copy^ 

„.  holders  of  the  manor  had  a  right,  without  the  Uoeofie  cf 

WmiTiHiAD.   the  lord,  to  dig  marie  and  brick  earth  from  the  laodt 

holden  by  them.  The  Master,  however,  being  of  opinkii 
that  the  decree  did  not  authorise  him  to  enter  into  this 
question,  certified  in  favour  of  the  title,  and  that  it 
appeared,  before  the  filing  of  the  bill,  that  a  good  titk 
could  be  made.  The  report  was  confirmed.  Afterwards 
the  purchaser  presented  a  petition,  praying  a  reference 
to  the  Master,  to  inquire  whether  the  copyholders  widiia 
the  manor  ofJF'ulham  were  entitled  by  the  custom  to  dig 
marie  and  brick  earth  from  the  lands  holden  by  tboD, 
and  when  it  was  first  shewn  that  they  possessed  aucb  a 
right.  The  petition  had  been  ordered  to  come  on  at  die 
same  time  with  the  hearing  of  the  cause  aa  fortiMr 
directions. 

Mr.  Sugden  and  Mr.  Wakefield  for  the  petition^  and 
for  the  Defendant  in  the  cause. 

^  The  decree  was  taken  in  the  common  form,  bedwe 
it  was  supposed,  that  the  question  of  title  would  have 
included  the  right  of  digging  the  brick  earth.  The 
Master,  however,  was  of  opinion,  that  he  could  not  enter 
into  the  consideration  of  the  latter  subject;  and  that  be 
was  to  report  only  on  the  title  to  the  land.  We  could  POt 
except  to  the  report,  because  we  do  not  now  contend  diit 
there  is  not  a  good  title  to  the  land ;  and  that  is  all  whidi 
the  Master  means  to  certify.  But  we  say,  that  it  is  not 
enough  that  we  have  a  tide  to  the  copyhold;  we  ontft 
have  power  to  dig  that  brick  earth  and  marie,  which  the 
particulars  of  sale  represented  as  constituting  the  vahe 
of  the  premises,  and  which  was  an  inducement  to  oe  tt> 
become  a  purchaser.  We  do  not  seek  any  thing  incon- 
sbtent  with  the  former  decree  ;  we  desire  merely  a  sup- 

plementary 
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plemeDtary  inquiry,  without  which  it  is  obvious,  on  the        1826. 
record  as  it  actually  stands,  that  justice  cannot  be  done     i    ^ 
between  the  parties.     It  is  quite  regular  to  do  this  on  v. 

farther  directions.     The  petition  is  not  in  thp  nature  of  Whitehead. 
an  exception  to  the  report ;  it  serves  merely  to  direct  the 
attention  of  the  Court  to  an  important  part  of  the  case, 
appearing  on  the  bill  and  answer,  which  has  not  been 
yet  disposed  of. 

Mr.  Shadwell  and  Mr.  GirdlesUme^  corUrd. 

m 

lie  Master  of  the  Rolls. 

The  Defendant  by  his  answer  insisted,  that  he  was 
not  bound  to  perform  the  contract,  unless  it  could  be 
shewn  that  copyholders  of  this  manor  wefe  entided  to 
dig  marie  and  brick  earth  on  the  lands  holden  by  them. 
Had  the  Court  thought  it  necessary  to  inquire  into  the 
point,  a  direction  to  that  effect  would  have  been  con- 
tained in  the  decree.  Instead  of  doing  so,  the  reference, 
which  it  orders,  goes  only  to  title :  the  Master  has  re<- 
ported  that  a  good  tide  can  be  made,  and  that  it  could 
have  been  made  before  the  filing  of  the  bill ;  and  no  ex- 
cepdon  is  taken  to  the  report.  The  original  decree 
either  did  or  did  not  authorise  the  Master  to  take  into 
his  consideration,  in  examining  the  question  of  title,  the 
ri|^t  of  the  copyholders  to  dig  the  marie  and  brick 
earth.  If  it  did  not,  then  the  Court  never  intended  that 
there  should  be  any  inquiry  into  that  subject :  if  it  did, 
the  Defendant  ought  to  have  taken  exceptions  to  the 
report.  To  grant  the  prayer  of  this  petition  would  be 
to  alter  entirely  the  decree  made  at  the  original  hearing; 
which  it  is  not  competent  for  the  Court  to  do  at  the 
hearing  on  further  directions. 

Decree  for  specific  performance  with  costs. 

The  petition  dimiassed  with  costs. 
¥2 
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1826. 


In  the  Matter  of  JOHN  HOUSTOUN. 


FA.  S8. 


A  penoDy  'TTHIS  was  a  petition  for  a  commission  in  the  nature 
mJammca^  ^f  ^  "^^  ^  l^*natico  inquirendoj  by  an  illegitimate 

where  hb  pro-  sister  of  the  supposed  lunatic  and  her  husband. 

petty  IS  "^^ 

fitui^edyCohies 

to  England,  The  insanity  of  the  individual  was  not  denied ;  but  k 
accompanied  •^ 

by  one  of  his  was  stated  as  an  answer  to  the  application,  that  a  com- 
awmm^on  "^^^sion  of  lunacy  had  issued,  and  was  now  in  fcite 
of  lunacy  against  him  in  Jamaica,  where  his  property  was  situated, 

a^unst  him  ^^^  where  till  lately  he  had  resided ;  that  three  persons 
here.  had  been  appointed  his  committees  in  that  island ;  tliat 

he  had  been  brought  over  to  this  country  for  the  sake  of 
his  health  ;  that  Clarke,  one  of  his  committees,  had  ac- 
companied him,  in  order  to  take  care  of  his  welfare  imd 
comfort ;  that,  under  these  circumstances,  a  commisooa 
in  England  was  not  necessary  for  the  protection  of  tbe 
lunatic  and  his  property,  and  therefore  ought  not  to  be 
granted. 

Ttie  Lord  Chancellor. 

The  commission  now  existing  in  Jamaica  is  no  reason 
why  a  commission  should  not  issue  here.  On  tbe  ooii- 
trary,  it  is  evidence  of  the  absolute  necessity  that  theie 
should  be  somebody  authorised  to  deal  with  the  person 
and  estate  of  this  lunatic.  While  the  lunatic  is  her^ 
no  Court  will  have  any  authority  over  him  or  his  pro- 
perty, unless  a  commission  is  taken  out. 
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1826. 


ANDERSON  v.  BAILEY.  pa.  ss. 

March  4. 

an  indenture  of  lease,  dated  the  17th  of  July  1809,  '^^  assignee 

OI  A  Ic&SC  6XP* 

rtain  premises  were  demised  to  George  Head^  for  cutes  a  bond 
of  fifteen  years  from  Lady  Day  immediately  pre-  to  indemnify 
»  at  a  yearly  rent  of  157/.  lOs.     Shortly  after  the  lessees  against 
^iHead,  in  1811,  his  executors  put  up  the  house  conu^nSb^ 
ion ;  and,  Anderson  having  become  the  purchaser  the  original 

1g&s£  *  he  ai* 

irice  of  190/.,  they,  by  an  indenture  dated  the  21st  terwards  quits 

?  1811,  assigned  the  leasehold   interest  to  him,  thecountiy; 
.  .  ,  the  house  is 

the  same  time  took  from  him  a  bond  in  the  sum  left  untenant- 

)/^  with  a  condition  to  be  void,  if  he  should  duly  ^5. and  the 
^  ,     '  •^    onginal  lessees 

\  rent  reserved  by,  and  perform  the  covenants  con-  are  obliged  to 

in,  the  original  lease.  ?weSeYrie 

assignee, 

h&vmiF  snbsAv 

"ktober  1816,  the  person,  in  whose  occupation,  as  quentlv  re- 
under  Anderson,  the  premises  had  been,  became  ^™y*^ 
nt   and  quitted   them.     In   February  1817,  the  makes  a  corn- 
brought  an  action  against  Head!^  executors  for  ^^  fo^the 
of  rent  up  to  Christmas  1816,  which  the  latter  sum  then 
Itimately  compelled  to  pay  with  costs.     The  exe-  ^^  jjjg  ^^^ 
then  made  inquiries  after  Anderson^  ana  were  in-  performance 
1  by  the  solicitors  who  had  formerly  acted  for  him,  nants,  and 

r  several  other  persons,  that  he  had  failed  in  busi-  ^^^^y  ^^^^' 

'^  '  ,  wards  eoes 

.  the  beginning  of  i814',  that  he  left  this  country  abroad:  they 
t  making  any  arrangement  with  his  creditors,  and  Iiq™^^*^  ^ 
5  was  supposed  to  have  gone  to  America.  .person  who 

continues  in 
possession  till . 

premises  continued  unoccupied  up  to  the  middle  the  end  of  the 

J    .  .  1.1  .         term ;  Held, 

7,  when  the  executors,  who  were  m  the  mean  time  that  this  mode 

br  the  accruinfi:  rents,  conceivinir  that  it  would  be  ofdeahng  with 

o  7  o  the  premises 

i  interest  of  all  the  parties  concerned  not  to  leave  does  not  giro 

^     the  assignee 

any  title  in 

equity  to 

relief  agunst  the  legal  effect  of  his  bond 

Construction  of  a  receipt. 

Y  3 


814  CASES  IN  CHANCERY. 

1826.       the  house  untenanted,  agreed  to  let  it  to  one  SedgwiA^ 

\.    ^  ^       for  ll^'*  a  year,  which  was  the  best  rent  that  could  be 

V.  obtained.     During  his  occupancy,  the  executors  paid  to 

^°'*^*       him  from  time  to  time  the  difference  between  that  rent 

and  the  reserved  rent  of  150/.  105.,  and  he  satisfied  Ae 

demands  of  the  lessors. 

In  the  end  of  1819,  Anderson  having  returned  to 
England,  the  executors  made  a  demand  upon  him  fiir 
the  monies,  amounting  in  the  whole  to  upwards  of  270^ 
which  they  had  been  obliged  to  pay  in  respect  of  die 
lease ;  but,  after  some  conferences,  agreed  to  accept  of 
50/.  as  a  compensation.  The  50/.  was  paid  to  them; 
and  they  signed  a  receipt  for  it  in  the  following  words: 
^  ^  Received,  the  10th  of  January,  1820,  the  within  5(A 
as  a  compromise  for  a  debt  due  to  the  estate  of  the  bte 
George  Head!* 

» 

In  March  1821,  Sedgtmck  became  bankrupt  By  an 
agreement  in  writing,  dated  the  18th  of  January  IMI) 
the  executors  demised  the  premises  at  a  yeariy  rent  d 
84/L  to  Coulter,  for  a  term  of  two  years  and  three  qiuff* 
ters,  wanting  five  days,  from  Midsummer  next  ensuing* 
They,  at  the  same  time,  entered  into  a  bond  to  him,  tbe 
condition  of  which  wais,  that  they  should  indemnify  Urn 
against  the  rent  reserved  by  the  original  lease,  and  that 
he  should  have  quiet  possession  of  the  premises,  against 
the  original  lessors  and  the  persons  who,  for  die  time 
being,  might  be  owners  of  the  inheritance.  CoiHer 
remained  in  possession  till  the^  end  of  the  term,  pf^ioS 
his  rent  to,  and  taking  receipts  fix>m,  the  executors. 
They  also,  in  their  own  names,  brought  an  action  against 
him  for  the  amount  of  allied  dihipidations,  and  coin* 
pelled  him  to  pay  their  demand. 

'   During  this  time  Anderson  was  chiefly  abroad ;  where 

one 
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one  of  tb€  executors  was  in  the  habit  of  meeting  him.  1826. 
Afterwards  he  returned  to  England,  and  the  executors 
jrought  an  action  against  him  on  the  bond.  The 
breaches  of  the  condition,  for  which  they  claimed  Bailiy. 
damages^  were  his  non-performance,  subsequent  to  his 
payment  of  50/.  in  1820,  of  the  covenants  of  the  lease, 
n  consequence  of  which  they  had  been  obliged  to  pay 
he  reserved  rent  to  the  original  lessors.  A  verdict  being 
obtained,  and  judgment  entered  up  against  him,  he  filed 
I  bDl  to  restrain  the  action,  and,  on  the  answer  of  the 
Defendants,  moved  for  an  injunction. 

Mr.  Home  and  Mr.  Laraine,  for  the  motion,  insisted 
DQ  two  points. 

First,  the  receipt,  in  January  18S0,  was  a  discharge 
of  the  bond.  The  penalty  of  the  bond  was,  by  reason 
of  prior  breaches,  the  debt  due  at  law;  and  that 
penalty  was  therefore  extinguished  in  equity.  Besides, 
the  receipt  was,  upon  a  fair  construction,  an  acknow- 
ledgment of  a  compromise  of  all  demands;  for  there 
was  no  limitation  of  it  to  liabilities  merely  in  respect  of 
past  breaches. 

Secondly,  the  conduct  of  the  executors  had  been  such 
18  would  in  equity  relieve  Anderson  firom  the  bond. 
Without  authority  to  act  as  his  agents,  and  vrithout  com- 
munication with  him,  they  had,  by  letting  the  house  first 
to  Sedgwick  and  afterwards  to  Coulter,  treated  the  lease 
is  their  own,  and  the  assignment  to  Anderson  as  a  nullity. 
They  could  never  rely  on  the  bond  as  an  indemnity 
■gainst  rent  accrued  after  they  had  themselves  re-entered 
into  possession.  They,  acting  as  owners,  let  the  pre- 
mises, gave  receipts  for  the  rent,  and  signed  notices. 
How  could  they  say,  that  they  were  entitled  both  to  the 
possession  of  the  premisesr,  and  to  a  performance  of  the 

Y  4  stipulation 
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1826.  sfSpulation  entered  into  by  another,  in  consideration  of 

\—'  ^  *-^  the  assiffnroent  of  the  lease  to  hinu  and  of  his  un^ 

V.  turbed  enjoyment  of  it 


Bailby. 


Mr.  Hart  and  Mr.  Ching^  contrcL 

What  these  executors  have  done  was  done,  not  ad* 
versely  to  Anderson^  but  to  protect  the  interest  of  all  par* 
ties,  and  his  among  the  rest.  They  were  not  bound  to 
trust  to  the  liability  of  a  man  in  seemingly  insolvent  dr- 
cumstances,  who  had  quitted  the  country.  In  letting  the 
house,  which  he  had  left  unoccupied,  for  the  best  rent 
which  could  be  gotten  (or  it,  they  were  diminishing  his 
liability,  as  well  as  their  own ;  and  there  is  nothing  in 
their  conduct  which  will  induce  a  court  of  equity  to 
release  him  from  his  legal  obligation. 

As  to  the  receipt,  it  is  merely  an  acknowledgm^"<if 
compensation  for  what,  at  the  date  of  it^  was  doe  la 
xespect  of  previous  breaches* 

The  Lord  Chancellor 

Was  clearly  of  opinion,  that  the  receipt  afibrded  no 
ground  for  the  interposition  of  the  Court.  It  must  bear 
the  same  construction  in  equity  as  at  law ;  and  it  was 
only  a  composition  for  the  debt  due  at  the  date  of  it 

His  LfOrdship  was  further  of  opinion,  that  the  execu- 
tors were  clearly  entitled  to  recover  for  the  breaches  of 
covenant  which  had  taken  place  between  the  date  of  the 
receipt  and  the  date  of  the  agreement  with  CouUer^  and 
that  there  was  no  equity  against  this  part  of  tbeir 
demand.  The  consequence  would  be,  that  the  costs  ^ 
the  action  also  must  be  paid  forthwith. 

The 
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The  only  remaining  point  was,  whether  the  agreement 
with  CouUer^  into  which  the  executors  entered  without 
Anderson^s  cotisent,  would  discharge  him  from  demands 
in  respect  of  subsequent  breaches ;  and  upon  this  ques-* 
tion  his  Lordship  reserved  his  opinion. 


The  Lord  Chancellor  stated,  that,  after  considering 
an  the  circumstances  of  the  case,  and  especially  the 
agreement  with  Coulter,  his  opinion  was,  thi^t  there  was 
no  ground  for  the  interference  of  the  Court ;  and  he 
tborefore  refused  the  injunction. 


1826. 


March  J. 


HUGHES  V.  DUMBELL. 


Feb,Mardk^ 
April. 


IN  Mcy  1 798,  John  Hughes  and  fifty*two  other  per-  A  bin  having 
J.  -  -  been  filed  by  a 

sons,  creditors  of  the  Stockport  Bank,  filed  a  bill  on  number  of  per- 

bdialf  of  themselves  and  the  other  creditors  of  the  Bank,  TA»  ^  ™^ 

'  of  themselves 

against  Lyon  and  several  other  Defendants,   praying,  and  other, 
that  the  trusts  of  a  certain  indenture  might  be  carried  toB^iM4Jouse 
into  execution.     John  Dumbell  was  subsequently  made  a  ^^  order  is  ob- 
Defendant  by  amendment  Srf ^e^ 

Plaintiffi,  to 

By  ati  order  made  in  the  suit  on  the  19th  a£  Decern^  bill,bv8triking 
ier  1799^    James  Mangles  was  appointed  receiver,  to  o^*  the  names 

collect  plaintiffi;  but 
no  amendment 
is  actually  made ;  many  years  afterwards,  the  executors  of  A.»  not  knowing  that  the 
record  had  not  been  amended,  file  a  bill  of  revivor^  as  if  A.  had  been  the  sole 
Plaintiff;  and,  an  order  of  revivor  being  obtained,  move  in  the  revived  cause  for  a 
receiver :  such  a  motion  is  irregular,  nottvithstanding  that  the  order  of  revivor  has 
not  been  discharged. 

Qmtty.  Where  an  order  is  obtained,  giving  one  of  several  Plaintiffi  liberty  to 
ftf^f*^i  by  striking  out  the  names  of  the  co-plaintiffi,  and,  before  the  order  is 
entered  and  the  amendments  made,  proceeding  are  taken  in  the  cause,  whether 
ndi  proceedings  are  not  a  waver  of  the  order  ? 

8em6U,  When  proceedings  have  taken  place  under  such  circumstances,  an  order 
to  enter  the  order  to  amend  nunc  pro  tunc  ought  not  to  be  made  (if  made  at  all) 
without  making  an  arrangement  with  respect  to  whut  has  been  done  in  the  cause  in 
tihe  intervals 
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1 826.  collect  the  outstanding  property,  both  joint  and  sepamte, 

* -'  T   ■  of  the  partners  of  the  late  Stockport  Bank,  exoqpt  die 

JrlUOHES 


V, 


separate  property  of  John  Dumbell  and  Jonadian 
DuMBELL.     j^ji^     Proceedings  were  at  the  same  time  going  on  under 
a  commission  of  bankrupt,  which  had  issued  against 

John  Dumbell. 

On  the  28th  of  March  1 808,  Mangles  presented  two 
petitions  in  the  cause.  On  the  19th  of  Nooember  18(^ 
an  order  was  made  upon  those  petitions  by  the  Locd 
Chancellor,  which  was  entitled,  both  in  the  faanknip(c|i 
and  in  the  cause  of  ^^  Hughes  and  others  v.  Lgfon  and 
others." 

In  Nooember  1 804,  John  Dumbell  presented  a  pedtkn, 
the  prayer  of  which  went  to  vary  the  former  order.  Ota 
that  petition  the  Lord  Chancellor,  on  the  17th  of  Bt 
cember  1804,  made  six  separate  orders  entitled  i|i  tbe 
cause  as  well  as  in  the  bankruptcy. 

In  the  mean  time,  on  the  28d  of  Jtdy  180S,  H^ 

had  moved  for  liberty  to  aQiend  the  bill  by  striking  out  the 

names  of  the  persons  who  were  co-plainti£fs  with  him;  in 

consequence  of  which  it  had  been  ordered,  upop  an  tffi* 

davit  of  service  of  the  notice  of  motion  on  those  cp-plais' 

tiffi  and  the  Defendants,  that  Hughes^xx^n  giving  second 

to  answer  the  costs  incurred  up  to  that  time,  in  case  the 

Court  should  award  any  such  costs  to  be  paid,  should  be 

at  liberty  to  amend  his  bill  by  striking  out  the  names  of 

all  the  other  Plaintiffs,  and  otherwise  as  he  should  be  ad* 

vised,  without  costs,  amending  the  office  copies  of  the  De* 

fendants.     This  order  was  drawn  up,  but  was  not  entered 

in  due  time :  and,  on  the  20th  of  January  1806,  an  order 

was  obtained  that  it  should  be  entered  mate  pro  fto*^* 

The  latter  order  was  entitled  "  between  John  Hu^ 

and 
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■id  others,  Plaintiffs,  and  Thomas  Lyon  and  others, 
Defendants/'  The  order  of  the  2Sd  oijvly  180S  was 
icoordingly  entered. 

Hughes  died  in  1824.  In  June  1825,  his  exe- 
cutors, Hughes  and  Mangles^  filed  a  bill,  which  was 
Mffdy  a  bill  of  revivor,  and  partly  a  bill  of  supplement. 
kmcfog  much  other  matter,  it  stated  the  proceedings 
yat  of  which  the  suit  arose,  the  interests  of  the  different 
[Miities,  the  order  to  amend,  and  the  orders  of  the  17th 
rf  December  1 804.  It  further  stated,  that,  since  the  date 
3f  the  latter  orders,  no  proceedings  had  been  taken  in 
the  suit ;  that  the  bill  and  answers  filed  in  the  cause  of 
Hughes  and  others  v.  Lyon  and  others,  had  been  taken 
off  the  file ;  and  that  the  Plainta£&  had  been  unable  to 
diacover  or  trace  them.  The  prayer  was,  that  the  suit 
df  ^  Hughes  and  others  v.  Lyon  and  others''  might  be 
revived,  and  that  the  Plaintifis  might  have  the  benefit  of 
Boch  of  the  six  orders  as  they  might  be  advised  to  avail 
diemselves  ofl 


9» 


1826. 


Hughes 
Duiasi.L. 


On  the  5d  of  December  an  order  of  revivor,  entitled 
tmly  in  the  suit  of  revivor,  was  obtained  as  of  course, 
i^piiist  all  the  Defendants,  except  two  who  had  not 
qipeared. 

The  order  of  revivor  stated  the  filing  of  the  original 
bin,  and  the  dates  of  the  several  orders  made  in  the 
cause.  Among  the  rest,  it  referred  to  the  orders  of  the 
28d  oijuly  1803,  and  I7th  of  December  1804;  but  it 
made  no  mention  of  the  order  of  the  20th  of  January 
1806,  nor  did  it  contain  any  allegation  that  the  bill  had 
been  amended,  pursuant  to  the  liberty  given. 

The  material  part  of  the  order  was  "  it  was  therefore 
prayed  that  the  said  suit  and  proceedings  might  stand 

revived. 


8S0 


1886* 


Huomt 

V. 
DUMIIIX. 

Fek  15. 


CASES  IN  CHANCERY. 

revived,  &c.  which  is  ordered  accordingly:''  the  ooly 
suit  mentioned  in  the  preceding  part  being  the  suit  in- 
stituted by  Hughes  and  numerous  other  co-plaintiffi. 

The  Plaintiffs  in  the  revived  suit  moved  against  John 
DumbeU  for  a  receiver  of  certain  lands.  When  this 
motion  was  made  a  doubt  arose  concerning  the  actual 
state  of  the  record ;  and  the  Lord  Chancellor  ordered  a 
search  to  be  instituted  for  the  original  pleadings.  *  At 
length  they  were  found  among  the  papers  of  a  deoeiMd 
clerk  in  Court;  and  it  appeared  that  the  bill  bad  not 
been  amended. 


The  motion  being  renewed,  Mr.  ^or,  Mr.  HetH 
Mr.  Montagu^  and  Mr.  RomiUy  took  a  preliminaiy  A* 
jection.  They  contended,  that,  the  bill  never  having  ben 
amended,  the  only  suit  in  Court  was  the  suit  of  thefifljh 
three  co-plainti£& ;  that'  the  executors  of  one  of  these 
Co-plaintiffs  had  no  right  to  revive,  without  bringing  die 
other  co-plaintiffs  before  the  Court ;  that  the  order  to 
revive  could  give  the  Plaintiffs  no  right  against  any  ODfi^ 
unless  it  was  in  itself  regular  and  valid ;  that  it  was,  oo 
the  very  face  of  it,  irregular ;  and  that  the  moticm  muflt 
therefore  be  dismissed,  as  being  made  in  a  cause  idiich 
did  not  exist,  and  by  persons^who  had  no  right  to  come 
before  the  Court  in  the  manner  in  which  they  had  chosen 
to  do. 

Mr.  Hartj  Mr.  Eose^  and  Mr.  Pchry^  cohircL 

This  is  a  mere  technical  objection,  which,  after  soloing 
a  lapse  of  time,  and  under  circumstances  so  pecultfTf 
will  not  be  allowed  to  exclude  the  Plaintiffs  from  avail- 
ing themselves  of  the  merits  on  which  they  wish  to  stand* 
The  objection  ought  to  have  been  taken  either  by  de- 
murrer to  the  bill  of  revivor,  or  by  a  motion  to  dischaige 

the 
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the  order  of  revivor.     While  that  order  of  revivor  stands,        1826. 
it  g^ves  the  Plaintiffi  a  right  to  make  the  present  appli-       jj^^^ 
cation.  v. 

DOMBELL. 

7%e  Lord  Chancellor.  March  is. 

It  now,  in  1826,  appears,  that  the  order  giving  liberty 
Id  amend,  made  in  1 803,  has  never  been  followed  by  any 
amendment.  Even  so  early  as  December  1804,  there 
seems  to  have  been  no  great  inclination  to  act  upon  it ; 
finr,  in  that  month,  six  orders  are  made  both  in  the  bank- 
ruptcy and  in  the  cause ;  and  the  cause  in  which  they 
are  made,  is  a  cause  in  which  there  are  fifty-three  co- 
plaintifis.  Supposing  that  Hughes  had  attempted  im- 
mediately afterwards  to  come  before  the  Court  as  sole 
Haintiff;  it  would  have  been  a  question,  even  then, 
whether  his  appearing  in  the  proceedings  taken  in 
December  1804,  and  discussing  the  right  of  the  peti- 
tioners to  what  was  demanded  by  a  petition  entitled  in 
the  bankruptcy  and  in  the  cause  of  the  fifty-three  Plain- 
tifli,  would  not  of  itself  have  amounted  to  a  waver  of  the 
order  to  amend. 

However  that  might  have  been,  it  was  important  to 
know  whether  in  fact  the  bill  had  been  amended ;  but  it 
was  stated  that  this  could  not  be  ascertained,  because  the 
bill  itself  was  not  to  be  found.  What  is  called  the  filing 
of  a  bill,  consists  in  entering  it  in  the  book  of  the  six 
clerk.  When  that  is  done,  the  sixty  clerk  is  put  into 
possession  of  it;  and  he  is  under  an  obligation  to  restore 
it  to  the  six  clerk,  within  a  limited  time.  The  regular 
course  had  not  been  observed  in  this  case ;  and  the  bill 
was  not  among  the  records  of  the  Court  If  bills  are 
abstracted,  answers  may  be  so  too ;  and  I  have  deemed  it 
necessary  to  draw  up  an  order  to  prevent  any  thing  of 
tills  kind  from  happening  in  ftiture. 

At 
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At  last  the  bill  has  been  found  among  the  papers  of 
a  late  Clerk  in  Court ;  and  it  appears,  that,  up  to  the 
present  time,  the  record  has  not  been  amended.  Tbe 
consequence  is,  that  there  does  not  exist  any  such  cause 
as  that  in  which  this  motion  is  made. 


The  Plaintiff  has  insisted  on  the  order  to  revive,  and 
that,  till  that  order  is  discharged,  the  present  motion  is 
regular.  Still  the  same  difficulty  occurs ;  for  if  it  wore 
necessary  to  move  to  discharge  that  order,  nobody  cao 
doubt  but  that,  upon  a  motion  being  made,  it  must  be 
discharged.  I  could  not  make  an  order  for  JDumbdliDL 
the  cause  as  it  now  stands ;  how,  then,  can  I  make  an 
order  against  him  ? 

I  do  not  see  my  way  through  the  difficulties  in  which 
this  cause  has  been  entangled,  unless,  upon  a  fit  appli^ 
cation,  a  due  amendment  is  made.  That  cannot  be 
done  upon  this  motion.  When  it  has  been  dene 
according  to  the  order,  ulterior  proceedings  may  then 
be  taken. 


AprU  4.  Mr.  Hart  proposed  that  his  clients  should  now  be  at 

liberty  to  amend  the  record,  in  conformity  to  the  order 
otjufy  1805,  nunc  pro  tunc. 


The  Lord  Chancellor. 

Upon  a  motion  to  appoint  a  receiver,  I  cannot  hear  a 
discussion  whether  the  record  can  be  in  any  manner  flct 
right.  K  it  can  be  set  right,  it  must  be  by  a  distinct 
application.  Suppose  the  amendments  were  now  to  be 
made  nunc  pro  tunc^  what  is  to  become  of  the  inte^ 
mediate  orders?  When,  in  1806,  the  order  was  ovde 
for  ent^ing  the  order  to  amend  ?mnc  pro  ttmcj  the  prt^ 

ceeding^ 
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Msdings,  which  had  taken  place  in  the  interval^  were 
rgotten.  On  the  petition,  which  led  to  the  orders  made 
t  December  1804,  Counsel  appeared  for  all  the  Plain- 
6&«  Some  arrangement  ought  clearly  to  have  been 
lade  with  respect  to  the  intermediate  state  of  the  fifty- 
?o  co-plaintiffs,  between  July  1803  and  January  1806. 


1826. 


Hughes 

V. 
DUMBELI. 


The  motion  for  a  receiver  is  made  in  a  cause  which 
oes  not  exist.     It  must  be  dismissed  with  costs. 


HEATON  V.  TIPTON. 

r^HIS  was  a  country  cause.  The  Defendants  ap- 
peared on  the  14th  oi  February ;  and  on  the  24th 
be  Plaintiff's  clerk  in  court  informed  their  solicitors 
bat  his  client  insisted  on  having  an  attachment  issued. 
rhey  replied,  that  a  petition  for  a  dedtmus  to  take  the 
nswer  of  the  Defendants  would  be  presented  imme- 
liately ;  and  accordingly  a  petition  for  that  purpose  was 
prepared  on  the  same  evening,  but  was  not  left  with  the 
fficer  of  the  Master  of  the  Rolls  till  the  morning  of 
be  25th.  Between  one  and  two  o'clock  on  the  25th, 
nd  before  any  order  had  been  made  on  the  petition,  the 
Plaintiff  sealed  four  attachments  against  the  Defendants ; 
lod,  though  they  had  since  tendered  him  the  costs,  he 
till  insisted  on  maintaining  his  process  of  contempt. 


Rolls. 

Mdrchm 

The  Court 
will  not  inter- 
fere, to  relieve 
parties,  upon 
the  terms  of 
their  paying 
the  costs,  from 
process  of 
contempt 
issued  regu- 
larly and  with- 
6ut  any  breach 
of  good  faith. 


They  now  moved,  that,  on  payment  of  costs,  these 
ittachments  might  be  discharged. 


Mr.  Home  for  the  motion. 

The  process  of  the  Court  has  been  here  employed 
pith  a  harsh  and  unreasonable  severity,  which  ought  to 

be 


S24  CASi;S  IN  CHANCEHT. 

1826.  be  discouraged;  and,  after  the  communicatioii  whidi 

\,  '  '"^ '  took  place  on  the  24th,  it  was  scarcely  consistent  with 

V.  good  faith  to  put  the  Defendants  mto  contempt,  after  the 

Tipton,  petition  for  a  dedimus  had  been  actually  presented. 

Mr.  Spence  contra, 

X  Here  there  has  been  no  bad  faith;  for  the  Defend- 
ants' solicitors  did  not,  as  they  stated  they  would  do, 
apply  for  a  dedimus  on  the  24fth.  The  Plaintiff  has  a 
right  to  avail  himself  of  the  advantage  which  he  has 
gained,  in  order  to  compel  the  more  speedily  a  conq>Iete 
answer :  and  these  Defendants  must  be  left  to  clear  their 
contempt  in  the  ordinary  way,  by  putting  in  an  answer,,, 
and  paying  the  costs.     Stephens  v.  Neale.  (a). 


ITie  Lord  Chancellor  stated,  that,  whenever 
practice  of  the  Court  had  been  enforced  r^ularly,  lumr--. 
ever  rigidly,  he  would   be  very   loath   to  interfere  feo 
relieve  a  party,  unless  a  breach  of  good  faith  was  deaift^r 
proved.     Here  there  was  no  breach  of  good  faith;  tad 
he  therefore  reftised  the  motion  with  costs. 

(a)  1  Mad.  550. 


END   OF  THE  SECOND   PART. 
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Rolls. 
LEWIN  i;.  GUEST.  JF«.84. 

Aug.  9. 
S  bill  sought  a  specific  performance  of  a  con-  It  bdng  ne- 
act  to  purchase  certain  premises  comprised  in  „^^^t.k. 
f  which  had  been  sold  separately  at  the^  same  a  title  perfect, 
and  in  respect  of- which  the  purchaser   had  very  should  be 

btinct  memorandums  acknowledfinnir  himself  to  ■urored  for 

the  purpose  of 
m  the  highest  bidder.  berraig  an  old 

estate  tail 
vested  in  a 
isual  reference  having  been  directed,  the  Master  person  who 

in  favour  of  the  title  to  both  lots;  and  he^^'f^^^i^g 

lat  a  good  title  was  shown  to  lot  2.  on  the  2d  of  vendor,  the 

821,  and  to  lot  1.,  on  the  25th  of  June  1821.  ^^  tenant'to 

Pendant  insisted,  by  an  exception  to  the  latter  thepnedpe 

.    and  the  war- 
that  a  good  tide  was  not  shown  to  lot  I.,  until  rant  for  sufier- 

ofJti/vl821.  ingthereco. 

»^  very  were  ex- 

ecuted before 
of  the  bill  for  specific  performance,  but  the  recovery  was  not  completed 
lays  afterwards :  Held,  that  a  good  title  was  not  shown  before  the  com- 
t  of  the  suit. 

0,  who  purchases  two  lots,  is  not  justified  in  refunng  to  perform  his  coo- 
the  purchase  of  the  seoomi  lot,  because  a  good  tide  u  not  shown  to  the 

Z  The 


'.'< 


■'./ 
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1826.  The  question  depended  on  the  following  circi 

stances. 

It  appeared  in  the  abstract  originally  deliyeredy  t 
the  title  was  derived  under  the  family  of  the  late  1 
of  BridgeaxUer :  one  of  whose  ancestors,  conoeh 
himself  to  be  tenant  in  fee,  had  conveyed  to  the  pai 
through  whom  the  Plaintiff  claimed.  It  turned  • 
however,  that  the  premises  were,  at  the  time  of  i 
conveyance,  subject  to  an  entail  in  Lord  Bridgeaoai 
family;  and  that  the  estate  tail  was  sdll  subsisting, 
had  become  vested  in  Lord  Bridgetoater.  Applies 
was  made  to  that  nobleman,  who  immediately  agree 
su£fer  a  recovery,  in  order  to  enable  the  Plaintif 
complete  his  title.  For  that  purpose  a  deed  makii 
tenant  to  the  praecipe  was  prepared ;  and,  on  the  85t 
JunCf  the  Plaintiff  delivered  to  the  Defendant  an  a 
tional  abstract,  stating  this  deed  of  release,  but  lev 
the  date  of  it  in  blank,  and  not  representing  it  otl 
wise  than  as  an  instrument  which  had  not  yet  I 
executed.  On  the  2d  of  July^  the  deed  was  executec 
Lord  Bridgewater  and  Lady  BridgeaxUer ;  and,  OD 
same  day,  the  warrant  of  attorney  to  suffer  the  reooi 
was  signed  and  acknowledged  by  them.  The  reoo^ 
was  duly  suffered  as  of  Trinity  term  1821,  and  the  f 
of  the  writ  of  seism  bore  date  on  the  11th  of  Jvbf  \i 

In  the  mean  time  the  purchaser  brought  an  acdo 
recover  back  his  deposit ;  and,  on  the  6th  of  Jidy^ 
bill  was  filed  by  the  vendor. 

Mr.  Sugden  and  Mr.  Treslave^  in  support  of  the 
oeption. 

mi  the  recovery  was  suffered,  the  vendor  had  n 
good  title;  that  recovery  could  not  have  been  oompl 

be 


The  consequence  is,  that  the  Plaintiff  ought  to  bear 
th^  costs  of  the  suit,  or  at  least  of  some  part  of  it;  since, 
ae  ^e  time  of  filing  the  bill,  he  had  no  right  to  the  relief 
be  sought,  and  the  Defendant  was  at  that  time  justified 
^  resisting  the  performance  of  the  contract. 

IMr.  Home  and  Mr.  Barber^  for  the  Plaintiff 

On  the  25th  of  June  it  was  shown  that  those  acts, 
^l^ich  alone  were  requisite  to  complete  the  title,  were  in 
P^^^>gress  towards  being  done ;  and  before  the  suit  was 
^'^^tituted,  both  the  deed  making  the  tenant  to  the 
P'^vbpf  and  the  warrant  of  attorney  for  suffering  the 
•^^^oveiy  were  executed  by  Lord  Bridgewater  and  Lady 
^^^dgewaier*  From  that  moment  it  was  clear  that  every 
^l^stantial  act  necessary  to  the  completion  of  the  title 
bad  been  done;  all  that  remained  was  merely  to  go 

*^ugh  some  l^al  forms ;  and  for  that  purpose  a  few' 
^y^  would  be  sufficient    The  case  comes,  therefore^ 
^^in  the  principle  laid  down  by  the  Lord  Chancellor 
^  Sraybrooke  v.  Jnskip  (a),  <^  The  abstract  is  complete 

(a)  8F(r«.juD.456. 

Z  2  when- 


Lewin 

V. 
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before  the  1 1th  oTJufyf  and  was  not  shown  to  have  been        1826. 
completed  till  the  14th  of  July.     The  additional  abstract 
delivered  on  the  25th  of  June,  contained  what  is  called 
an  abstract  of  the  intended  deed  for  making  a  tenant  to       Gitbbt. 
the  praecipe ;  but  it  is  impossible  to  show  an  abstract  of 
a  deed  which  has  not  been  executed.     Even  after  the 
deed  was  executed,  and  the  warrant  of  attorney  signed, 
the  vendors  were  not  in  a  condition  to  show  a  good 
title ;  for  if  Lord  Bridgewater  had  died  before  the  com- 
pletion of  the  recovery,  the  defect  would  not  have  been 
cared  by  his  signature  to  these  instruments,  and  the 
would  still  have  been  a  bad  one. 


SS8 
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whenever  it  appears,  that,  upon  certain  acts  done,  the 
legal  and  equitable  estate  will  be  in  the  purchaser. 
That  may  be  long  before  the  title  can  be  completed.** 
The  bill  was  rendered  necessary  by  the  improper  con- 
duct of  the  Defendant  in  bringing  an  action  for  tbe 
recovery  of  the  deposit  on  both  lots. 

At  all  events,  the  Defendant  never  had  any  ground 
for  resisting  the  performance  of  his  contract  for  tbe  pin^ 
chase  of  lot  2. ;  and  his  resistance  as  to  lot  1.,  after  tbe 
recovery  was  completed,  was  altogether  unreasonable. 

Mr.  Sugden,  in  reply. 

If  Lord  Bridgewater  had  been  a  trustee,  the  prindple 
cited  from  Lord  Braylrooke  v.  Inskip  would  have  ap- 
plied. But  here  the  vendor  could  not  show  that  Loid 
Bridgewater  would  suffer  a  recovery,  because  he  ooald 
not  show  that  that  nobleman  was  bound,  by  any  obliga- 
tion which  a  court  of  law  or  equity  would  recognize)  to 
concur  in  such  an  act  Lord  Bridgewater  was  not  a 
trustee  for  Lewiri;  the  title,  which  was  in  him,  was  an 
independent  and  adverse  title,  not  affected  by  any  trnst 
His  concurrence  was  a  mere  act  of  voluntary  liberality. 

The  Plaintiff,  when  he  filed  his  bill,  was  not  in  a 
situation  to  enforce  the  contract  for  tlie  purchase  of 
lot  1. ;  and  the  consequence  is,  that  neither  was  he  in  a 
situation  to  enforce  the  contract  for  the  purchase  of  tbe 
other  lot.  The  bill  speaks  only  of  one  contract;  it 
regards  the  transaction  as  essentially  one ;  and  a  person 
who  purchases  two  lots  is  not  to  be  compelled  to  take 
the  second,  when  he  cannot  have  a  good  title  made  to 
the  first 


The  Master  of  the  Rolls. 

It  has  been  attempted  to  sustain  the  Master's  report 

with 
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"espect  to  the  time  when  a  good  title  was  shown  to 

on  the  principle  sanctioned  by  Lord  Eldon  in 

Brqybrooke  v.  Ifiskip  (a),    "  As  to  the  question 

the  abstract  was  complete,  the  abstract  is  com- 

whenever  it  appears  that,  upon  certain  acts  done, 

gal  and  equitable  estates  will  be  in  the  purchaser. 

may  be  long  before  the  title  can  be  completed.^' 

1  this  case  the  title,  on  the  25th  of  June  1821,  was 

itstanding  in  any  persons  who  were  trustees  for  the 

•r,  or  whom  the  vendor  had  any  means  of  compelling 

tear  in  making  a  tenant  to  the  pracipe,  and  in  suf- 

a  recovery.  There  was  an  independent  title  in  Lord 

emater;  and  though  he  might  think  himself  bound 

aonr  to  execute  such  an  instrument  as  the  Plaintiff 

require,  that  circumstance  could   not  cure  the 

•    The  case  would  have  been  different,  if  the  estate 

een  in  a  person,  who,  being  a  trustee  for  the  Plain- 

Bras  under  an  obligation,  capable  of  being  enforced 

court  of  justice,  to  execute  such  a  deed  fus  his 

que  trust  might  require.     For,  bs  Jjor A  Eldon 

in  the  case  cited,  where  acts  are  to  be  done  which 

irty  can  cause  to  be  done,  the  abstract  is  complete, 

good  title  is  shown,  though  the  acts  are  not  done, 

ire  only  in  progress  towards  being  done.     But 

lie  title  itself  was  out  of  the  vendor,  and,  on  the 

of  June  1821,  was  in  Lord  Bridgewater.   The  deed 

ig  the  tenant  to  the  prcecipe  was  not  executed ;  and^ 

if  it  had  been  executed,   the  recovery  was  not 

ed.     It  is  not  enough  that  Lord  Bridgeitoater  had^ 

e  the  bill  was  filed,  executed  the  deed  of  release^ 

igned  a  warrant  of  attorney  for  suffering  a  recovery. 

night  have  died  before  the  return  of  the  writ  of 

ions ;  in  which  case  the  recovery  would  not  have 

good.     My  opinion  is,  that  a  good  title  was  not 

n  until  the  14th  of  Juh/^  when  it  was  shown  that 
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(n)  s  Va.  jun.  436. 
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the  recovery  had  been  completed.    The  finding  of  tlie 
Master  is  therefore  incorrect 

What  eflfect  ought  this  to  have  on  the  costs  of  the  smtf 
so  far  as  they  relate  to  lot  1.  ?  The  general  rule  is,  that 
if  a  good  title  has  not  been  shown  at  the  commencemeot 
of  a  suit  by  a  vendor,  costs  are  allowed  to  the  pov- 
chaser  up  to  the  time  when  a  good  title  is  showDi  a&d  * 
against  him  afterwards.  The  Defendant,  therefore, 
must  have  the  costs  up  to  the  14th  of  Jyiy  1821,  of  so 
much  of  the  suit  as  relates  to  this  lot,  and  he  must  ptf 
the  subsequent  costs. 

This  was  a  contract  for  the  purchase  of  two  lots.  A 
good  title  to  the  other  lot  was  shown  before  the  com- 
mencement of  the  suit.  But  it  was  argued,  that  the 
vendor  could  not  compel  a  specific  performance  of  tk 
contract  as  to  either  lot,  unless  he  could  show  a  good 
title  to  both  lots ;  and,  therefore,  that  the  costs  of  tb^ 
suit,  so  far  as  they  relate  to  lot  2.,  ought  to  be  affected 
by  the  circumstance,  that  a  good  title  to  lot  1.  was  not 
shown  till  eight  days  after  the  filing  of  the  bill. 

I  find  no  such  case  made  by  the  answer,  nor  tDf 
evidence  to  support  it.  If  a  person  becomes  the  pa^ 
chaser  of  two  lots,  the  purchase  may  unquestionably  be. 
enforced  against  him  as  to  one  of  the  lots,  and  not  as  to 
the  other.  In  PooU  v.  Shergold{a)  there  were  two  of 
the  lots,  to  which  no  title  could  be  made ;  and  Lofd 
Kernfon  says,  **  I  am  clearly  of  opinion  that  a  case 
might  be  made,  where,  if  it  turned  out  that  the  aclkr 
could  not  make  a  good  tide  to  a  part,  it  might  be  a 
sufficient  reason  to  put  an  end  to  the  whole  contrsct. 
But  in  the  present  case  I  am  bound  to  suppose,  that  di6 
lots,  to  which  no  title  can  be  made,  are  not  of  sufficieiit 
importance  to  make  the  loss  of  them  a  reason  bt 


(a)  9 Bro. ecus.    1  Cor, 974. 


vacating 
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VHCatbg  the  agreement  as  to  the  remainder."    The  rule        1826. 

diere  hud  down  has  been  considered  in  later  cases  as 

he  law  of  the  Court.     The  Plaintiff  is  therefore  en- 

itled  to  the  costs  of  the  suit,  so  far  as  they  relate  to 

iocs. 


Rolls. 
WINDHAM  V.  GRAHAM.  March  5. 

Aug,  9. 

BY  a  settlement  made  previous  to  the  marriage  of  A  son,  who. 
Sir    miliam  Smyth,  Bart,    with  Ann   Windham,  Sn^/twenty. 
lated    the  20th  of   March  1779,    Sir  William  Smyth,  one,  was  a 
Sart.,  charged  certain  manors,  lands,  and  hereditaments  but,  by  the 
rith  the  sum  of  6000/.  for  the  portion  or  portions  of  all  j'^*^"??^ 
nd  every  the  child  and  children  of  him  Sir  William  elder  brother, 
hmfth,hy  Ann  Windham,  his  intended  wife  (except  an  5f  Jj^JStJ 

Idest  or  only  son),  to  be  paid  to  such  children,  if  more  becomes  an 

I  •  u    u  *.••!_  eldest  son  be- 

ban  one,  in  suct\  snares  or  proportions,  m  such  manner,  fo^e  ^^  time 

nd  at  such  times,  and  subject  to  such  provisoes  and  ^®^  ^o'  ^e 

r       %      %         n      f  /.    1  payment  of 

jnitatious  over,  for  the  benefit  of  some  or  one  of  them  the  younger 
except  an  eldest  or  only  son),  as  Sir  William  Smyth,  by  t^f^'*^'* 
ny  deed  or  deeds,  writing  or  writings,  &c.  should  di-  titled  to  bis 
BCt  and  appoint ;  and  for  want  of  such  appointment,  to  ]^^  wImS" 
e  divided  amongst  all  the  children  (except  an  eldest  or  are  directed 
nly  son)  equally,  share  and  share  alike,  and  to  be  paid  younger  sons 
\  manner  therein  mentioned,  {a)    Then  followed  a  clause  ^^  twenty-one, 
f  accruer,  which  provided,  **  That,  if  any  one  or  more  payable  till 

f  such  child  or  children,  beinjp  a  son  or  sons,  should  after  the  death 

°  of  the  parents; 

there  being 
Dongfa  in  the  settlements,  by  which  the  portions  were  provided,  to  show,  that  the 
han^ter  of  younger  child  was  to  be  ascertained  by  reference  to  the  time  when  the 
orCions  vested,  and  not  to  the  time  when  they  became  payable. 

(«)  The  direction  as  to  the  1200^.  a  year,  limited  to  Ann 

ime  and  manner  of  payment  did  Windham  for  life,  in  case  she 

ot  appear  on  the  pleadings.  The  survived  her  intended  husband, 

mds  charged  with  the  6000/.  and  secured  by  a  tenn  of  years. 
me  mbject  to  a  rent-charge  of 

Z  4  depart 
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depart  this  life,  or  become  an  eldest  or  only  son,  and 
entitled  in  possession  to  the  said  manors,  hereditamentiy 
and  premises,  or  to  the  rents  and  profits  thereof,  before 
attaining  the  age  of  twenty-one  years,  and,  being  a 
daughter  or  daughters,  should  die  under  that  age,  without 
having  been  married,  then  the  portion  and  portions  there- 
in before  provided  for  such  child  or  children  so  dying 
or  becoming  an  eldest  or  only  son  entitled  as  aforesaidf 
should  go  to  the  survivor  and  survivors,  or  others  and 
other  of  such  children  (except  an  eldest  or  only  son  en- 
titled as  aforesaid),  to  be  equally  divided  amongst  tfaeoif 
share  and  share  alike,  and  to  be  paid  in  the  same  manner 
as  the  original  portion  or  portions  were  made  payable** 


The  indenture  of  settlement  then  declared,  that, 
soon  as  certain   sums    therein  mentioned  should 
been  paid,  the  manors,  lands,  and  hereditaments 
prised  in  an  existing  term  of  500  years,  should  be 
signed  for  the  residue  of  the  term,  upon  trust,  by  th 
usual  ways  and  means,  for  more  effectually  raising  aa 
paying  the  sum  of  6000/.,  provided  for  the  portions 
the  younger  children  of  the  intended  marriage; 
upon  further  trust,  (if  Sir  William  Smylh  should  hare 
eldest  or  only  son,  and  also  four  or  more  other  childien 
by  Ann  Windham^  or  if  there  should  be  no  issue  male 
of  Sir  William  Smyth  by  Ann  Windham^  or,  there  beiii^ 
such  issue  male,  all  of  them  should  die  without  iflue 
male  before  any  of  them  should  attain  the  ageof  twentf* 
one  years,  and  there  should  be  (hree  or  more  daugbteff 
of  Sir  William  Smyth  by  Ann  Windham),  to  levy  and 
raise,  by  mortgage  or  sale  of  the  manors  and  praonisa 
comprised  in  the  term  of  500  years,  the  further  saffl  of 
4000/.,  as  and  for  further  or  additional  portions  for  the 
four  or  more  other  children,  there  being  an  elde^  ^ 
only  son,  to  be  equally  divided  amongst  all  such  Iflit- 
mentioned  children,  share  and  share  alike,  and  to  bepiid 

at 
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he  times  therein  mentioned :  (that  is  to  say)  the  share  or 
jres  of  such  of  them  as  should  be  a  son  or  sons,  to  be 
d  to  him  or  them  at  his  or  their  age  or  respective  ages 
twenty-one  years,  Sir  William  Smyth  and  Aim  Wind- 
n  being  both  then  dead ;  and  the  share  or  shares  of 
*h  of  them  as  should  be  a  daughter  or  daughtei's  to  be 
id  to  her  or  them  at  her  or  their  age  or  respective 
B8  of  twenty-one  years,  or  day  or  days  of  marriage, 
icfa  should  first  respectively  happen  after  the  death 
the  survivor  of  them.  Sir  William  Smyth  and  Ann 
mdham :  but  if  any  of  the  children  last-mentioned, 
[  for  whom  the  sum  of  4000/.  was  thereby  intended, 
ig  a  son  or  sons,  should  attain  his  or  their  age  or 
s  of  twenty-one  years,  and,  being  a  daughter  or 
gfaters,  should  attain  her  or  their  age  or  ages  of 
rity-one  years,  or  be  married,  in  the  lifetime  of  Sir 
Ham  Smyth  and  Ann  Windham^  or  of  the  survivor  of 
n,  then  the  share  and  shares  of  such  child  or  chil- 
ly being  a  son  or  sons  so  attaining  such  age,  and 
kg  a  daughter  or  daughters  so  attaining  such  age,  or 
if^  married  as  aforesaid,  should  be  raised  and  paid 
iin  three  calendar  months  next  after  the  decease  of 
survivor  of  Sir  William  Smyth  and  Ann  Windham^ 
ti  interest  for  the  same,  from  the  decease  of  such 
vivor,  at  the  rate  of  4/.  per  cent. 


1826. 


Windham 

V, 

Gbauam. 


The  indenture  contained,  also,  a  proviso,  that,  not- 
Ihstanding  the  postponement  of  the  payment  of  the 
rther  or  additional  portions  till  afler  the  decease  of  the 
rtivor  of  them.  Sir  William  Smyth  and  Ann  Windham^ 
:h  further  or  additional  portions  should  be  con- 
lered  as  vested  interests  in  such  of  the  children  for 
lom  the  same  were  thereby  intended,  who,  being  a 
inger  son  or  sons,  should  attain  die  age  of  twenty- 
s  years,  and,  being  a  daughter  or  daughters,  should 
un  that  age,  or  be  married,  in  the  lifetime  of  Sir  Wil- 
liam 
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Ham  Smyth  and  Ann  Windham^  or  of  the  survivor  of 
them. 

The  marriage  was  shortly  afterwards  solemnized. 

By  an  indenture  dated  the  9th  of  May  1781,  diven 
manors  and  hereditaments  were  limited  to  the  use  of 
Lady  Srmfih  for  life ;  remainder  to  the  use  of  trustees 
during  her  life  to  preserve  contingent  remainders;  re- 
mainder to  the  same  trustees  for  a  term  of  2000  years; 
remainder  to  the  use  of  the  first,  second,  third,  and 
other  sons  of  Lady  Sviyth  successively  in  tail  male,  with 
divers  remainders  over.  The  trusts  of  the  term  of  SOOO 
years  were,  that,  in  case  Lady  Smyth  should  have,  bj 
Sir  WiUiam  Smyth^  or  by  any  future  husband  with  whom 
she  should  thereafter  intermarry,  any  child  or  children 
other  than  and  besides  an  eldest  and  only  sod,  the 
trustees  should,  either  in  the  lifetime  of  Lady  Snojflh 
after  she  should  come  into  possession,  or  be  entitled  to 
the  rents  and  profits  of  the  premises,  and  with  her  oon- 
sent  testified  under  her  hand  and  seal,  or  else  not  till 
after  her  decease,  by  demise,  sale,  or  mortgage  of  the 
manors  and  other  hereditaments  comprised  in  the  teno 
of  2000  years,  or  by  the  other  ways  and  means  thereto 
mentioned,  raise  the  sum  of  6000/.  for  the  portion  sod 
portions  of  all  and  every  the  child  and  children  of  Lady 
Smyth  lawfully  begotten,  or  to  be  begotten,  other  than , 
an  eldest  or  only  son,  be  the  same  a  son  or  soiu^ 
daughter  or  daughters,  or  both  sons  and  daughters 
respectively,  and  should  pay  the  same  6000/.  unto  and 
equally  amongst  all  and  every  such  child  or  childr^ 
be  the  same  sons  or  daughters- or  both,  not  being  aoy 
of  them  an  eldest  or  only  son,  share  and  share  ali)Ee» 
the  parts  and  shares  of  such  of  them  as  should  be  a  sod 
or  sons,  to  be  paid  to  him  or  them  at  his  or  their  re- 
spective age  or  ages  of  twenty-one  years ;  and  to  soch  of 

them 
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lem  as  should  be  a  daughter  or  daughters,  at  her  or 
keir  respective  age  or  ages  of  tweoty-one  years,  or  day 
:  days  of  her  or  their  respective  marriage  or  marriages, 
bich  should  first  happen,  if  such  respective  times  of 
lyment  should  happen  after  the  death  of  Lady  Smyth ; 
It,  if  in  her  lifetime,  then  within  three  months  next  after 
sr  decease,  and  not  sooner,  unless  by  the  express  con* 
Hi  of  Lady  Smyih^  signified  by  writing  under  her  hand. 


Windham 

V. 

Geaham. 


It  was  further  declared,  that  the  portion  or  por- 
>08  of  such  child  or  children,  be  the  same  a  son  or 
lis  80  attaining  the  age  of  twenty-one  years,  or  a 
lughter  or  daughters  so  attaining  the  age  of  twenty- 
le  years,  or  being  married  as  aforesaid,  should,  from 
id  after  such  age  or  marriage,  be  considered  as  vested 
terests,  and  transmissible  to  his,  her,  or  their  personal 
presentative  or  representatives,  in  the  same  manner  as 
the  payment  thereof  had  not  been  postponed  from  the 
ne  of  such  sons  attaining  their  ages  of  twenty-one 
ATSy  and  of  such  daughters  attaining  that  age,  or  mar- 
iDg,  until  after  the  death  of  Lady  Sm^th :  and  that  the 
DStees  should,  out  of  the  rents  and  profits  of  the  here- 
taments  and  premises,  raise  a  discretionary  sum  or 
ms  for  the  maintenance  and  education  of  the  younger 
ildren  from  the  decease  of  Lady  Sm/th  until  the 
iitions  should  become  payable,  not  exceeding  in  the 
lole  the  interest  of  their  respective  portions  at  4/.  per 
Dt.9  to  be  paid  to  the  children  quarterly,  the  first  pay- 
snt  to  be  made  on  such  of  the  days  of  payment  as 
oold  next  happen  after  the  decease  of  Lady  Smyth. 

Another  clause  declared,  that,  in  case  any  of  the  chil- 

en,  being  a  son  or  sons,  should  die  or  become  an  eldest 

odIj  son  before  he  or  they  should  attain  his  or  their 

)e  or  ages  of  twenty-one  years,  or,  being  a  daughter  or 

daughters. 
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daughters,  should  die  before  she  or  they  should  attain 
the  age  of  twenty-one  years  or  be  married,  then  the 
portion  or  portions  of  such  of  them  so  dying  or  be- 
coming an  eldest  or  only  son,  as  the  case  might  be,  or 
so  much  thereof  as  should  not  have  been  raised  and  paid 
to  or  for  him,  her,  or  them  as  aforesaid,  should  go  and 
accrue  to  and  be  in  trust  for  the  survivors  and  survivor, 
and  others  and  other  of  the  children  not  being  an  eldeit 
or  only  son,  and  be  equally  divided  between  or  amoogit 
them,  if  more  than  one,  share  and   share  alike,  and 
should  be  paid  when  the  original  portion  became  pay- 
able :  and  in  case  of  tlie  death  of  any  other  of  the 
children,  or  if  any  other  such  younger  son  should  beoome 
an  eldest  or  only  son,  then  the  surviving  or  aocmiog 
portion  or  portions  should  be  subject  to  such  contingencjr 
of  accruer  or  survivorship  to  the  survivors  and  survivoff 
and  others  and  other  of  the   children,  other  than  an 
eldest  or  only  son  for  the  time  being,  as  was  declared 
concerning  the  original  portions,  so  as,  in  case  there 
should  be  only  one  surviving  child  entitled  to  portioDi 
as  aforesaid,  such  surviving  child  should  be  entitled  to 
no  more  than  6000/. 


There  were  seven  children  of  the  marriage; — fiveflODS, 
fVilliam,  Thomas^  Edward^  John^  and  Joseph  Smyth;  and 
two  daughters,  Charlotte  and  Caroline.  The  eldest  aoo, 
IVilliam^  died  in  the  lifetime  of  his  father  and  mother, 
and  after  both  he  and  his  next  brother  Thomas  had  at- 
tained twenty-one.  Thomas  Smj/thy  who  survived  both  hif 
parents,  became  entitled  on  the  death  of  his  mother  in 
1815,  to  an  estate  in  tail  male  in  the  lands  settled  bj 

m 

the  indenture  of  May  1781,  and,  on  the  death  of  btf 
father  in  1823,  to  an  estate  in  tail  male  in  the  hods 
settled  by  the  deed  of  March  1779. 


In 
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.  In  1816  Thomas  Smyth  was  found  a  lunatic. 

The  6000/.  provided  by  the  settlement  of  1 779  had 
)een  appointed  by  Sir  William  Smyth,  so  that  no  ques- 
lOQ  arose  concerning  it.  A  sixth  part  of  the  4000/. 
lad  been  paid  into  Court  in  the  lunacy,  without  pre- 
ndioe  to  the  claim  of  the  brothers  and  sisters  of  the 
onatic;  and  a  sixth  part  of  the  6000/.,  settled  by  the 
leed  of  1781,  being  a  charge  on  the  lunatic's  estate, 
lad  not  been  raised. 


857 
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The  bill  was  filed  by  Joseph  Smyth  and  his  two  sisters, 
M  three  of  the  five  persons  who  alone  were  the  younger 
hildren  of  Sir  William  and  Lady  Smyth,  at  the  time 
rhen  the  4000/.  and  6000/.  became  payable.  They 
kumed  to  be  entided,  each  to  one  fifth  of  that  one 
ixth  of  these  sums,  which  had  been  left  undistributed, 
1  order  to  answer  that  share,  which,  having  vested  in 
be  lunatic  while  his  elder  brother  was  alive,  continued, 
8  was  alleged  by  the  Defendants,  to  belong  to  him  even 
LOW  that  he  had  become  the  eldest  son,  and  was  in 
loasession  of  the  entailed  estates. 

The  question,  therefore,  was,  whether  Sir  Thomas 
^mttfihj  having  been  a  younger  son  when  he  attained 
Rren^-one,  but  having  become  an  eldest  son  and  suc- 
leeded  to  the  entailed  estates  before  the  time  of  paying 
be  4000/.  and  6000/.  arrived,  was  entitled  to  share  as 
Mie  of  the  younger  children  in  these  sums ;  or  whether 
hey  were  to  be  distributed  between  the  three  sons  and 
fae  two  daughters,  who,  at  the  death  of  the  survivor  of 
fir  William  and  Lady  Smyth,  were  the  only  younger 
rhOdren? 

Mr.  Shadwell  and  Mr.  Lynch,  for  the  Plaintiffs. 


Those 
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Those  only  can  take  as  younger  children,  who  an- 
swered  that   description    when   the    portions    became 
payable.     A  sixth  part  of  these  sums  vested  in  Thomas 
when  he  attained  twenty-one,  his  elder  brother  bang 
then  alive;  but  the  continuance  of  his  right  to  par- 
ticipate in  the  money  depended  on  the  continuance  of 
his  then  character  of  younger  son.     When  he  ceased 
to  be  a  younger  son,  before  the  period  of  distributioD 
arrived,  he  ceased  to  be  capable  of  taking  any  part  of 
the  fund  which  was  provided  for  younger  children  only; 
and  the  interest,  which  had  vested  in  him,  was  devested. 
In  this  case  the  continuance  of  the  character  of  younger 
child  till  the  pajrment  of  the  portion,  was  a  condition^ 
without  the  fulfilment  of  which  no  person  could  be  en— » 
titled  to  a  share.     Chadwick  v.  Doleman  (a),  Teynham  r^« 
jy€bb{b),  Matthews  v.  Patd{c)^  Lady  Lincoln  v.  Pd^^ 
ham  (rf),  Bowles  v.  Bowles  (e),  Broadmead  v.  Wood  (/)  9 
Hall  V.  Hemerl  {g) 


Sir  Thomas  Smyth,  though  he  at  one  time  a: 
the  description  of  a  younger  son,  not  only  became  tk 
eldest  before  the  portions  were  payable,  but  actusD, 
took  the  estates  under  the  limitations  of  the  settlemenfc- 
The  Court  does  not  consider  as  a  younger  son  a  pers&KB 
who  becomes  entitled  to  the  estates,  and  does  not  permi-^ 
him  to  add  to  the  possession  of  the  family  property  ^ 
share  of  the  funds  which  are  provided  for  his  brodier^ 
and  sisters. 


In  questions  of  this  kind,  the  Court,  in  constmiojT 
deeds,  is  guided  principally  by  the  intention  of  the 


(fl)  2  Fern.  528. 

(b)  2  Vet.  sen.  198. 

(c)  3Swan*t,328. 
(d)'l0Fes.iee. 


(<?)  10  Fes,  175. 

(/)  lBro.Cha.Ca.77. 

ig)  Amlfler,a05. 
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Here  the  intention  must  have  been  to  make  a 
ision  for  those  children  only,  who,  under  the  limit- 
is  contained  in  the  deeds,  should  not  be  entitled  to 
letded  estates. 
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[r.  Sugden  and  Mr.  Sharpe,  for  Sir  TTiomas  Smyth. 

he  present  case  is  different  from  all  the  authorities 
h.  have  been  cited ;  for  in  none  of  them  is  there  an 
"ess  direction  that  the  portions  shall  vest  at  a  given 
;  but  here,  the  interests  both  in  the  4000/.  and  in 
»000/.  are  declared  to  vest  in  younger  sons  on  attain- 
twenty-one,  though  the  payment  is  postponed  till 
leath  of  the  parents.  Sir  Thomas  Smithy  therefore, 
I  when  he  attained  twenty-one,  a  vested  interest  in  a 
L  part  of  these  sums;  and  where  are  the  words  in 
deeds,  which  authorise  the  Court  to  say,  that  his 
est  was  afterwards  devested  ?  The  parties  have,  with 
set  both  to  the  first  portion  of  6000/.  and  to  the 
:id  portion  of  6000/.,  declared,  by  a  distinct  pro- 
that  a  younger  son  is  to  be  excluded  in  the  event 
3  becoming  an  eldest  son  before  he  attains  twenty- 
Does  not  this  show,  that  it  was  not  their  purpose  to 
ude  him,  if  he  became  an  eldest  son,  afler  having 
hed  that  age  ?  And  must  not  a  similar  principle  of 
rpretation  be  applied  to  the  4000/.  ? 

lader  v.  Loder{a)j  Graham  v.  Lord  LofuUmdeny  {b), 
ker  v.  Frank  (c)  were  cited. 

The  Master  of  the  Rolls. 

rhe  question  is,  whether  Thomas^  having  attained  the 
of  twenty-one  years  in  the  lifetime  of  his  eldest  brother, 
HoMj  and  having,  by  the  death  of  that  brother  in 


(a)  8  Vet.  sen.  550. 
(6)  8  Ftfy.sen.  199. 


(c)  8  Tautti.Aes.  6  Price,  41.; 
and  3  MauU  and  Sektyn,  85. 

the 
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the  lifetime  of  Sir  William  Smyth  and  Lady  Snyth^  be- 
come an  eldest  son,  is  entitled  to  a'  distributive  sharey 
either  of  the  4>000/.  directed  to  be  raised  by  the  settle- 
ment  of  1779,  or  of  the  6000/.  which  was  provided  by 
the  deed  of  1781. 


For  the  Plaintiffs,  Chadmck  v.  DoUman  {a)  has  been 
relied  on;  and  the  general  rule,  deducible  from  that 
authority,  has  been  stated  to  be  this :  —  that,  where 
provision  is  made  for  younger  children,  to  the  exeliisUNi 
of  the  eldest  son,  a  younger  child,  who,  before  the  time 
when  payment  is  directed  to  be  made,  becomes  an  eldest 
son,  is  held  not  to  fill  the  character  of  a  younger  soQ 
within  the  intent  of  the  provision,  and  is  therefore  ei« 
eluded  from  participating  in  it. 

On  the  other  hand  it  was  contended  on  behalf  of  tlie 

• 

Defendant,  Sir  Thomas  Smyth^  that  the  time  to  whidi 
we  must  look,  in  order  to  determine  who  are  entitled  to 
participate  in  the  4000/.  and  6000/.,  is  the  time  when, 
according  to  the  deeds,  the  shares  were  to  vest;  that  itb 
expressly  provided,  that  they  should  vest  at  twenty-ooe^ 
and  that,  being  once  vested,  they  were  not  to  be  devested 
subsequently.  To  this  it  was  replied,  that  in  Matiktn 
y.Pavl{b\  though  there  a  younger  son  became  » 
eldest  son  before  he  attained  twenty-one,  Sir  ThemM 
Plumer  was  of  opinion,  that  even  "  if  the  shares  had 
vested,  the  vesting  would  have  been  sub  modo  oolyi 
subject  to  be  devested,  and  under  the  condition  of  not 
becoming  an  eldest  son." 

It  is  now  settled,  that,  ordinarily  speaking,  where  pro* 
visions  are  made  for  younger  children  to  the  exdosioD 
of  an  eldest  son,  and  a  younger  son  becomes  an  ddor 


(a)  2  Vem,  528, 


(6)  3  Swanit,  340. 


son 
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before  the  time  of  vesting,  or,  according  to  the 
kngnage  used  in  some  of  the  authorities,  before  the  time 
of  distribution,  such  younger  son  is  to  be  exduded,  (a) 

But 


1826. 

Windham 

V, 

Gbahax. 


(m)  The  cases  which  bear  most 
dbectl J  on  this  question^  where 
k  rslales  to  provisions  made  by 
or  marriage  articles,  are 
▼•  Ddltmatiy  Broadmead 
^W^od^  Teynham  v.  Webby  and 
AsigrT.  CarrolL 

hkOMwicky,Doieman{2  Vem, 
Mi.%  by  the  settlement  made  on 
Ae  marriage  of  Sir  Thonuu  Dole' 
lands  were    conveyed   to 
upon  trust,  within  six 
after  his  decease,  to  raise 
4000^  for  the  portions  of  younger 
cUldfeii  in  such  proportions  as 
ka  should  appoint,  and,  in  de« 
inlt  of  appointment,  to  be  di- 
ilded among  them  equally;  sub- 
Jaetto  this  charge,  the  lands  were 
ssldod  on  the  first  and  other  sons 
ia  tril.  Sir  Tkonuu,  having  seve- 
nl  younger  children  grown  up 
ami  of  fuU  age,  appointed  the 
aOOOL  among  them,  giving  a  share 
fa  Tkomas  his  second  son.    Six 
imn  afterwards,  this  son  became 
Aa  eldest ;  and  the  father,  though 
ha  had  not  reserved  to  himsdf 
€B|y  power  of  revoking  or  altering 
Aafiiffmer  appointment,  made  a 
WNV  appointment  of  the  share 
wUch  he  had  before  allotted  to 
Tlomot.    The  Lord  Keeper  held, 
ifaatnoflMf  was  not  entitled  to 
any  duure  of  the  4000/.;  that, 
dwagh  at  the  time  of  the  ap- 
it   he   was   within  the 
and  capable  of  taking,  yet 
ha  had  only  a  defeazable  capacity 
la  him;  Aat  the  appointment, 

A 


therefore,  was  defeazable  in  re* 
spect  of  the  capacity  of  the 
person  in  whose  favour  it  was 
made ;  and  that  it  ^  was  sub  moiio, 
and  upon  a  tacit  or  implied  con- 
dition that  he  should  not  after- 
wards become  an  eldest  son  and 
heir."  Lord  nurlow  came  to  a 
similar  conclusion  in  Broadmead 
V.  Wood  (1  Bro.  C.  C.  77.),  which 
u  dbtinguishable  from  the  former 
case  chiefly  by  the  circumstance, 
that  the  appointment  was  not  re- 
voked by  a  subsequent  appoint- 
ment. In  Broadmead  v.  Wood, 
the  father  appointed  a  sum,  which 
was  provided  by  marriage  articles 
to  be  raised  for  younger  children 
exclusive  of  the  eldest  son  or  the 
son  possessing  the  estate,  to  Af^ 
thony  his  second  son  and  five  other 
younger  children.  Anthony,  hav* 
ing  become  an  eldest  son  before 
the  time  for  raising  the  money 
arrived,  was  held  not  to  be  en- 
titled to  a  share  of  the  provirion. 
In  Savage  v.  Carroll  (t  BaUir 
BeaUie,9SS,\  James  Gsrro^  hav- 
ing, beudes  an  eldest  son,  three 
younger  children  by  a  former  mar- 
riage, for  the  younger  chSdren 
bf  which  a  sum  of  lOOOL  was 
provided  by  articles,  made  a  set« 
dement  upon  hb  intermarriage 
with  a  second  wife,  by  which,  in 
order  to  make  a  provision  **  for 
the  younger  children  of  the  form 
mer  marriage  thereinafter  men* 
tioned,"  a  term,  expectant  upon 
a  life-estate  reserved  to  himself 
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1496*  But  if  the  provUioQs  of  tkU  settlement  8hdw>  tktk 

y^   -  -  the  shares  of  the  children  were  to  be  vested  interests  st 

cu  '  twenty-one»  and  were  to  renfain  so,  whatever  might 

^•^Fi^ffj^'  occur 


was  created  in  certain  lands.  The  of  the  portions,  and  diat  tltt 

trusts  of  the  term  were  declared  5000/.  was  to  be  divided  betv«B 

to  be  —  **  To  raise  by  sale  or  mort-  Elinor  and  Edward.    There  tke 

gage  5000/.  for  the  portions  of  circumstance  that  the  yorngv 

Elinor,  Waller,  and  Edwdrd  Cat'  children    were    enumerated  hf 

roil,  the  younger  children  of  the  name  was  not  considered  as  sf 

said  James  Carroll,  to  be  divided  any  importance,  because^  thewK 

in  such  shares  as  the  said  James  ther  b^ng  dead,  all  the  chiUrei^ 

Carroll  should  appoint,  and  in  who    could  by   possibility  tiki^ 

default  thereof,  then  to  be  equally  were  ascertained, 

divided  between  them,  share  and  The  same  principle  was  foUovdi 

share  alike;  to  Walter  and  Ed-  by  Lord  Hardwicke  in  Teyakm 

ward  at  the  age  of  twenty-one,  v.  We6b  (2  Ves,  sen*  198.)i  Tbsit 

and  to  Elinor  at  twenty-one  or  Lady  iSi.  created  by  deed  a  tenB,to 

day  of  marriage ;  if  one  or  more,  commence  afler  her  own  dnll^ 

should  die  before  they  became  upon  trust,  after  the  death  of  b» 

entitled  to  receive  their  share,  to  self  and  A.,  or  the  survtfor  of 

go  and  be  distributed  between  them,  to  raise  a  sum  of  moo^i 

the  survivors."    The  eldest  son  and  to  pay  it  to  all  and  eveiy  tte 

died  in  the  Other's  lifetime  (whe-  child  and  children  of  Lord  TVya- 

ther  after  or  before  Walter  at-  ham  by  his  then  vnfe  (Lid]r& 

tained  twenty-one,  does  not  ap-  was  their  grandmother),  esc^it 

pear) ;  and  Walter,  on  the  death  their  eldest  'son,  as  Lord  Dya* 

of  his  £Either,  took,  as  his  heir,  the  ham  should  appoint,  and  fiir  viit 

reversion  in   fee    of  the   lands  of  appointment,  in  equal  siMlw 

which    were    charged  with  the  Lord  Teynham  died,  leaving  tvs 

5000/.,  and,  as  heir  of  his  body,  a  sons  aqd  a  daughter.     FiSKp, 

fee  farm  rent,  which  was  settled  the  eldest  son,  died  undir  i^bS 

by  the  articles  made  previous  to  and  the  second,  the  Plaiiitf  is 

the  first  marriage.    Lord  Man-  the  suit,  succeeded  to  dw  iMs 

ners  was  of  opinion,  that  the  and  the  family  estate.    Ntfte 

provision  of  BOOOL  was  a  substl-  Lady  S.  nor  A,  died,  tiU  iO0B 

tution  for,  and  not  an  addition  to  years   afterwards.    Loed  &d* 

the    provision    of    1000/. ;   and  wicke,  though  he  was  of  opiniis 

relying  on  the  authority  of  Chat^  that  a  share  of  the  portioBi  W 

utiek  Yf,  Dolewum,  he  held,  that  never  vested  in  the  plaiatiA  0 

Walter,  though  named  in   the  as  not  to  be  devested^  andtho^fl^ 

deed,  having  become  an  eldest  he.  stated,  **  that  there.  ni%hc  ba 

iODy  was  not  entitled  to  aajr  share  agoodde^  of  iacouveoioBfle  is 
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^  afterwards,  it  ^ill  follow^  tbal^  in  th6  d^oitt  wliich 
happened,  2%omas  waa  not  exdoded  fW>tii  par<- 
iting  in  the  sums  of  4000/.  and  6000J. 


18t6. 


» tliat  to  no  purpose  and  vidual  who   sosttfaled  the  <heh 

nMmer  the  money  should  racter  of  eldest  son,  was  the  pe- 

adl  the  time  of  receiving  riod  of  distributioo ;    and  tha£ 

d  not  decide,  whether  the  WaUcr,  a  second  son,  wtio  before 

at  had  vested  in  interest  that  time  became  an  eldest  too, 

the  life  of  Philip,  or  at  was  to  be  excluded, 

time  they  vested ;  but  he  In  that  case,  there  were  words, 

hat,  as,  upon  the  authority  upon  which  it  was  contended, 

iwiek  V.  Doleman,  the  con-  that  the  shares  of  the  fdnd  be* 

90    of    the    capacity    of  came  vested  as  soon    as  any  of 

tr  son  to  the  time  of  the  the  children,  except  an  eldestton, 

OB  taking  effect  in  pay-  attained  twenty-one ;  and  though 

would  have  been  an  im-  Walter  had  not  attained  twenty- 

ondicibn  going  along  with  one  at  the  death  of  his  elder 

^ointment,  if  an  appoint-  brother,yet,asthere  wasadaugb- 

lad  been  by  Lord  Teyn^  ter  who  had  attained  her  full  age 

» the  same  tacit  condition  before  that  time,  it  was  said,  that 

e  implied  in  the  direction  a  share  had  become  vested  in 

alt  of  appointment ;  and,  Walter  while  ht  was  a  secon(d 

re,  that  the  second  son,  ton,  and  could  not  have  been  sub- 

ubsequently    became    an  sequently  devested.     The  Court 

son,  was  not  entitled  to  did  not  decide  whether  the  share 

ffe  of  the  portions.  had  or  had  not  vested ;  but  held, 

leading  authorities  on  a  that  Walter,  eteni£k  had  vested, 

question,  arising  upon  be-  would  have  been  excluded   in 

to  "younger children,"  are  the    events    that    subsequently 

Hewer  {AmbL  20?.)>  -^'a-  happened.    ^  If  the  sbarei  had 

Pelkam{\0  K?«.  166.),  and  vested,  the  vetting  would  have 

T.   Bowles  (10  Ves,  175.)  been    sub   modo    only,  subject 

'Ukewt  V.  Paul  (3  Swarut.  to  be  devested,  and  under  the 

here  was  a  bequest  of  stock  condition  of  not  becoming  aft 

tees  upon  trusts  of  acco-  eldest  ton.— Even  had  the  wdrd» 

m^  until    the  expiration  been  more  favourable  foi*  the  ar- 

imperial  annuities  (May  gument  that  he  takes  a  vested 

and  then  upon  trust  to  interest,  yet  a  tacit  condftion  was 

he  fond  unto  all  and  every  annexed  to  the  gift  devetting  it, 

jdienofil.,  except  an  eldest  in  the  event  of  the  charactev  of 

lare  and  share  alike.    Sir  exclusion  devolving  on  one  hi 

r  Piumer  held,  that  the  whom  it  had  vested.*'  (5  Swanti. 

finr.  ascertaining  the  indi-  340, 341.) 

Aa  9  Tbfoogb 
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Though  no  question  arises  upon  the  60001.  proYided 
for  the  children  of  the  marriage  by  the  indenture  oT* 
1779,  it  is  important  to  refer  to  the  clauses*  which  direct 
how  that  sum  is  to  go,  that  we  may  see  how  far  they 
affect  or  illustrate  the  limitation  of  the  additional  pro-^ 
vision  of  4000/.     That  sum  of  6000/.  is  settled  on  thea 
younger  children,  to  be  a  vested  interest  in  such  of  theniK 
as  are  sons  when  they  attain  twenty-one  (a) ;  and  thtim 
follows  a  proviso,  **  that  if  any  one  or  more  of  sndai 
child  or  children,  being  a  son  or  sons,  should  deptilH 
this  life,  or  become  an  eldest  or  only  son,  and  endtled  its 
possession  to  the  manors,  hereditaments,  and  premiseft^ 
or  to  the  rents  and  profits  thereof,  before  attaining 
age  of  twenty-one  years;  and   being  a  daughter 
daughters,  shall   die  under   that  age   without  having 
been  married,  then  the  portion  and  portions  dierein* 
before  provided  for  such  child  or  children  so  dying  or 
becoming  an  eldest  or  only  son  entitled  as  aforesaid, 
should  go  to  the  survivors  and  survivor,  or  others  and 
other  of  such  children,  (except  an  eldest  or  only  lOOf 
entitled  as  aforesaid,)  to  be  equally  divided  amoogit 
them,  share  and  share  alike." 


So  that  here  is  an  express  proviso,  that,  if  a  younger 
son  should  during  his  minority  become  an  eldest  soOt 
he  is  in  that  case  to  lose  his  share  of  the  provisiflB* 
As  the  parties  have  specially  provided  that  sodi  t 
younger  son  is  to  be  excluded  in  that  particular  case,  V 
it  not  to  be  inferred  that  it  was  only  the  event  of  hii 
so  becoming  an  eldest  son  that  was  to  exclude  him? 
Generally  speaking,  to  mention  one  state  of  things  tf 
affording  the  case  In  which  a  particular  rule  is  to  Bpj^Js 
will  prevent  it  from  being  extended  to  a  different  state 
of  things.  From  the  first  part,  therefore^  of  the  deed 
of  1779,  there  arises  a  strong  inference  that  attiuning 

(a)  The  clause  of  the  deed,    at  twentj-one^  did  not  appeiroD 
which  directed  the  ihares  to  vett    the  pleadings. 

the 
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the  age  of  t wen ty'-one  years  w&s  the  period  at  which  the       18M: 
character  of  younger,  sons,  with  reference  to  this  pro- 
vision, was  to  be  finally  determined.  ii; 

Geaham. 

Then  what  are  the  dispositions  which  are  made  with  re- 
spect to  the  4000/.  ?  There  is  an  express  declaration  that 
the  4000/.  is  to  be  raised  as  *^  further  and  additional  por- 
tioos"  for  the  younger  children;  that  is, portions  additional 
to  those  which  had  been  previously  directed  to  be  raised, 
and  to  accrue  in  the  same  manner  as  those  other  portions 
were  to  accrue.  It  is  also  declared,  that  the  portions  of  ' 
the  younger  children,  with  respect  to  this  4000/.,  should 
be  paid  to  them  at  twenty-one,  if  sons,  and  at  twenty-one, 
or  marriage,  if  daughters,  provided  Sir  William  Smyth 
and  Lady  Smyth  were  then  dead ;  but  if  the  younger 
children  attained  that  age,  or,  being  daughters,  married 
daring  the  life  of  Sir  William  Smyth  and  Lady  Smythj 
the  payment  was  to  be  made  within  three  pionths  after 
the  decease  of  the  survivor  of  the  parents.  And  there 
is  added  an  express  proviso,  that,  ^*  notwithstanding  the 
postponement  of  the  payment  of  the  further  or  additional 
portions  till  after  the  decease  of  the  survivors  of  them  Sir 
William  Smyth  and  Ann  Windham^  such  further  and  addi- 
tioiial  portions  should  be  considered  as  vested  interests  in 
inch  of  the  children  for  whom  the  same  were  thereby  in- 
tended, who,  being  a  younger  son  or  sons,  should  attaia 
die  age  of  twenty-one  years,  and,  being  a  daughter  or 
blighters,  should  attain  that  age,  or  be  married  in  the 
lifetime  of  Sir  William  Smyth  and  Ann  Windham^  or  the 
sqrvivor  of  them."  The  meaning  of  this  clause  was,  that, 
altboagh  the  time  of  payment  was  postponed  till  after  the 
dooease  of  the  parents,  that  circumstance  was  to  make  no 
diflbrence  in  the  rights  of  the  children  to  the  fiind,  and 
that  the  shares  of  younger  sons,  who  attained  twenty- 
one;,  were  to  be  considered  as  vested  in  them  when  they 
attained  that  age,  notwithstanding  that  the  money  was 
not  to  be  paid  to. them  while  other  parent  was  alive. 

A  a  5  When 
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"Wheq  Ti&omas  attained  twenty-on^  he  was  a  youngir 
spn.  If  bis  share  had  then  been  paid  to  him,  his  ii|^ 
to  it  could  not  have  been  aflbcted  by  any  subseqnenl 
event.  Can  that  right  be  varied  by  the  postponement 
of  the  time  of  payment  ? 

Suppose  that  Thommp  having  attained  twenty-ow^ 
had  di^  in  the  lifetime  of  his  parents.     Could  it  bava 
beea  contended  that  his  share  of  the  4000/.  would  n^t 
have  been  a  vested  interest,  so  as  to  be  transmissible  U> 
his  personal  representatives?   Yet,  to  that  length  ibm^ 
argmnent  of  the  Plaintifl^  must  be  carried.     In  tbafe 
statq  of  thingSi  Thomas,  though  he  never  in  effect  becani^ 
an  eldest  son,  would  have  been  excluded,  and  Edvwri^ 
having  subsequently  become  an  eldest  son,  would  have 
been  excluded  too. 


Therefore,  looking  at  the  peculiar  construction  of  this 
Settlen^ent,  and  considering  the  limitation  of  this  4000iL 
in  connection  with  the  previous  settlement  of  the  6000/^ 
in  which  there  is  an  express  stipulation  for  the  accruer 
to  the  other  younger  children  of  the  share  of  a  yousger 
sop,  who,  before  he  attains  twenty-one,  becomes  an 
^dest  son,  (thus  excluding,  as  it  seems  to  me,  accruer 
in  the  other  event,  —  that  of  his  booming  an  eldest 
^n  after  he  attains  twenty-one),  my  opinion  is,  that  the 
Plaintifis  are  not  entitled  to  that  portion  of  the  4000{' 
which  they  claim  in  this  suit. 

Q^  the  Qtht^'  settlemmti  the  qase  is  much  stroagir 
qgaiosit  the  Plaintifis:  for  the  deed  of  1781  contaiiMi 
with  rei^ect  to  the  6Q00/.|  which  it  directs  to  be  rainedf 
bioJtb  aa  cqcpress  stipulation  that  the  shares  shall  beooM 
yestf^  in  younger  sqqs  at  twen^*one,  in  th^  samemMr 

nar  4s  if  tb^  time  of  payment  had  not  been  postpoqieA 

i^an i^pr^9  proyisQ  fiw  the aixrner  of  the sbara of • 

yQWger  w^%  ^a»  dnroiig  bi«  piuionty^  sbiiU  baeooi^  an 

eldsit 
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iest  8on.     Thus   the  instrument  itself  defines  the 
^riod  at  which  the  character  of  an  eldest  son  is  to  be     ^, 

WiMDHAX 

oeitained.  «. 


Grahajc 


Driver  v.  li'ani  does  not  conclude  this  case.  Neither 
>  I  rely  on  the  cade  of  Graham  v.  Lord  Londonderry  ; 
Ciiuse,  from  the  judgment  in  Teynhaiii  V.  WAh^  it  ap- 
AfB  that  Lord  Hardwicke  did  not  conceive  himself  t6 
tVe  decided  the  question  which  is  raised  her^.  Found-* 
B(  myself  on  the  particular  provisions  of  this  settle- 
ent^  which  show  to  what  time  we  are  to  look  in  order 
ascertain  the  character  of  eldest  son,  my  opinion  is, 
at  Sir  Thomas  Smith  is  entitled  to  his  share  of  the 
^M.  and  the  6000/. 

The  bill  must  be  dismissed. 


Mr.  Lynch  submitted,  that,  as  the  question  was  one 

great  nicety,   the   Plaintiffs,    though   unsuccessful, 

ght  to  have  their  costs  out  of  the  fund ;  and  cited  the 

servation  of  the  Lord  Chancellor  in  Lynn  v.  Beaver  {a), 

an  authority. 

Kg  opposition  was  made  to  this  application. 

Lord  Giffbrdf  expressing  an  inclination  to  give  the 
sts  out  of  the  lunatic's  fund,  if  there  were  authority 
justify  him  in  doing  so  where  the  bill  was  dismissed, 
lerved  that  point  for  further  consideration,  but  died 
thoat  having  determined  it 

irbe  cause  was  subsequently  mentioned  to  Sir  John 
Copley  M.  R.,  who,  on  the  authority  of  Lynn  v. 
*aoer^  directed  the  costs  of  all  parties  to  be  paid  out 
the  fund. 

(a)  1  7Vni0r»68. 
Aa  4 
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In  re  SMITH. 


The  nearest  fTHHlS  was  a  petition  for  a  commission  of  lunacy 
relationf  of  a       1  '      ^^  . 

supposed  liina-  against  George  Smiih^  presented  by  persons  who 

^  ^5h**IaMt?  ^®^®  strangers  to  his  family.  It  was  supported  by  an 
ocauioned  bjr  affidavit,  which,  besides  clearly  establishing  his  lunaqr^ 

d^^toTpe-  ^®g^>  ^^^  ^^  w^  '^o^  properly  treated  by  the  persons 
titlon  for  a  in  whose  care  he  was.  It  was  opposed  on  behalf  of  his 
lunacy,  pre-  nearest  relations,  his  brothers  and  sisters,  with  wlioni 
seated  by  ijg  lived,  and  whose  conduct  towards  him  had  been 
thiTfoniiy,       the  subject  of  flagrant  misrepresentations  in  newspapen 

and  other  publications  circulated  in  the  neighbourhood 
where  they  resided.  There  was  no  reason  to  suppoaei 
that  the  petitioners  had  any  concern  with  these  pub* 
lications. 

Mr.  Loroat  for  the  petition* 

Mr.  Shadwell  and  Mr.  Knight  coniroj  insisted^  tha^ 
eVen  if  a  commbsion  were  requisite  for  the  protection  of 
the  lunatic,  yet  the  vindication  of  their  own  character 
rendered  it  necessary  for  the  brothers  and  sisters  to  maka 
affidavits  in  opposition  to  those  filed  in  support  of  the 
application. 

The  Lord  Chancellor  was  of  opinion,  tha^  evM 
upon  the  statements  made  by  the  respondents,  a  ookiH 
mission  ought  to  issue;  and  that  the  costs  occasioned 
by  the  opposition  to  it,  (except  the  costs  of  some  aflSdantt 
in  answer  to  those  filed  by  the  brothers  and  sister^ 
which  did  not  arrive  till  after  the  .hearing  of  the'pe« 
tition  had  commenced,  aiid,  though  stated  to  th^  Coait^ 
weris  hbt  taken  into  cotisideration  in  the  judgmenlf) 
should  be  paid  by  the  respondents.    If  the  scandalous 

publications, 
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[KiblieationS)  of  which  the  respondents  had  just  reason  l«i6* 

to  complain,  had  been  brought  home  to  the  petitioners,  "^   " 

that,  his  lordship  said,  would  have  made  a  difierence  in  Smith. 
bis  order  with  respect  to  costs. 


Between  GEORGE  MAULE,  JOHN  LLE WEL-     Mardk  lo. 
LIN,     JOSEPH     KAYE>     and     BENJAMIN 
HALL,  Plaintiffs; 

AND 

Th6  DUKE  of  BEAUFORT,  Defendant. 

"DY  an  indenture  of  lease,  dated  the  10th  oijdnuanf  Premises  held 
-"  1807,  the  Duke  of  BeaufoH  demised  certain  pre-  under  a  de- 
iriiaes,  on  part  of  which  valuable  iron  works  were  carried  taininga  pro* 
oii^  to  Richard  Crawshay  and  Benjamin  Holly  for  a  term  of  J^J^  ghall 
seventy-two  years  from  the  preceding  29th  oi  Septembkf.  ^ot  assign 
The  lease  contained  a  covenant  that  Crawshay  and  Hall^  licence  of  the 

tfaeir  executors,  administrators,  or  assigns  would  not  as-  h^^dlord  in 

wnting^  are 

a^,'  demise,  or  otherwise  part  with  any  part  of  the  sold  under  a 

demised  premises  without  the  licence  and  consent  in  p^J^^J^Lui, 

writing  of  the  Duke  of  Beaufort^  his  heirs,  and  assigns ;  pays  his  pup> 

and  also  a  proviso,  that,  if  they,  their  executors,  admi^*  hitoCoui^ 

nistrators,  or  assiirns,  or  any  or  either  of  them,  should  at  ^d  is  let  into 

.  .  -  possession; 

any  time  assign,  demise,  or  part  with  any  part  of  the  the  landlord 

nremises  without  such  consent  in  writing,  it  should  be  ^*^^  refused 
»  *'  to  concur  m 

kwfhl  for  the  Duke  of  Beat^rty  his  heirs,  and  assigns  the  assign* 
to  re-enter  into  and  enjoy  the  demised  lands  and  he-  ^!^ntaSir« 
raditainents.     One  of  the  reservations  in  the  lease  was,'  of  the  lessee 

Ihat  five  guineas  should  be  paid  to  the  Duke  upon  every  against  him, 

uleguigthat 


slpunenty  and  praying  that  he  might  be  decreed  to  give  his  hcence  in  wntmg 
tmtfer  of  the  interest :  the  purchasers  are  necessary  parties  to  such  a  bill. 

assign- 
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1886.       tmgaaamatt  d«nuM^  or  alienatioo  of  the  propertf)  or  mf 

The  Duke  of  ^4 

Bbautoav.        Halt  sunrived  Crawshm/^  and  died  in  I817»  tMmg 

previously  devised  his  freehold  and  leasehold  estates  16 
his  executors,  Maude,  LieaoeUin^  and  Kmfe,  upon  oeitih 
trusts,  under  which  the  plaintiff,  Benjamin  Hattf  took 
an  interest  Shortly  afterwards,  a  creditor's  suit  was  in- 
stituted for  the  administration  of  the  testator's  umt^ 
in  which  an  order  was  made^  in  June  1824,  for  the  sile 
of  the  Bumney  estate,  consisting  partly  of  freehdds  md 
partly  of  the  leaseholds  held  under  the  indenture  of  die 
10th  of  January  1807.  At  the  sale  Bailey  wasilhs 
highest  bidder;  the  report  certifying  him  to  be  the 
purchaser,  was  duly  confirmed;  he  paid  his  pufefam 
money  into  Court,  and  was  let  into  possession.  The 
duke  acquiesced  in  the  sale  to  Bailey,  and  the  draft  of 
the  assignment  to  him  was  approved  by  counsel  on  thi 
duke's  behalf. 

Afterwards,  in  consequence  of  an  interest  which  one 
of  the  trustees  for  sale  was  discovered  to  have  in  BaH^ 
purchase,  the  sale  to  that  gentleman  was  set  asid^  wsA 
the  premises  were  ordered  to  be  r&-sold.  At  tbe^re* 
sale,  Thomas  Seaton  Farman,  on  behalf  of  himsdf  0' 
of  fViUiam  Formany  and  Thomas  Johnson,  purchased  the 
estate  at  a  price  considerably  greater  than  that  which  hid 
been  obtained  on  the  former  occasion ;  was  confirmed  le 
purchaser ;  paid  his  purchase  money  into  Court ;  and  ^ 
let  into  possession.  When,  however,  a  draft  of  an  if 
signment  in  the  same  form  as  that  which  had  been  befae 
prepared  in  order  to  convey  the  property  to  BaUof,  in$ 
sent  to  the  Duke  of  Beaufort  for  execution,  he  refiieed 
to  concur  in  it;  he  refused  also  to  accept  firom  the 
purchaser  the  reserved  rents;  and  brought  ejectmeatt 

SfmiOSt 
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imiil  the  several  teiumto  in  possessim  of  llieloiieb^       iMS. 

PtBUMS,  ^IT'    - 

MAOIS 

«^ 

The  biU,  filed  by  the  three  trustees  and  Bei^amin  "^"^^ 
Mb  against  the  Duke  of  Bean^brt^  besides  stating 
teee  circumstancesy  alleged^  that  his  grace's  wdicitor  was 
rMsntat  the  re-sale^  and  made  no  objection  to  it;  that, 
1  afier  the  purchase  money  was  paid,  and  the  pap* 
Maer  let  into  possession,  no  intimation  was  given  to 
ly.persoi^  that  his  grace  woald  not  grant  his  licence; 
at  the  parties  had  acted  on  the  understanding  that  he 
ss  ready  to  concur  in  an  assignment  to  the  purchaser; 
at  his  refusal  was  only  with  a  view  to  compel  the 
ostees  to  pay  to  him  a  part  of  the  increased  price  which 
•  rp  flsle  had  produced;  and  that  the  purchasers  were 
qwnsible  and  highly  respectable  tenants.  The  prayer 
IS,  .that  it  might  be  declared  that  the  duke  had  con* 
nted  to  the  sale  of  the  premises  to  the  Fcrmans  and 
ihnson  :  that  he  might  be  compelled  to  give  his  licence 
'  consent  in  writing  to  the  assignment  to  them ;  and 
at  he  might  be  restrained  from  proceeding  in  the 
ectments. 

The  duke  put  in  a  general  demurrer  to  the  bill,  for 
ant  of  equity. 

Mr*  Sugden  and  Mr.  Swanston  for  the  demurrer. 

Mr.  Hart,  Mr.  ShadweU^  and  Mr.  Cooper^  contra. 

After  the  argument  was  concluded,  the  Lord  Chan- 
^r  reserved  his  judgment.  In  stating  the  case,  he 
jeerved  —  **  The  question  is  one  of  great  importance  to 
16  purchasers  who  are  not  parties;  for,  if  the  trustees 
oder  the  will  have  an  equity  to  compd  the  duke  to  do 

what 
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182^.        wfaat  they  now  call  on  him  to  do,  it  would  be  Afficok 

^  '  '■        to  make  out  that  the  purchasers  have  not  the  same 

V.  equity." 

The  Duke  of 
BaAUfoaT. 

TSlv.Sugden  then  demurred  or^  tenusj  on  the/gRmnl 

that  the  purchasers  were  not  parties  to  the  record.    Tin 

Formans  and  Johnson^  he  argued,  might  file  another  bil| 

insisting  on  the  same  equity,   on  which   the  praaH 

plaintiffs  relied,  so  that  the  duke  might  be  haraned 

with  two  suits,  relating  to  the  very  same  mattery^iod- 

praying  the  very  same  relief. 

Mr.  Ha$%  corUrd. 

The  Lord  Chancellor  allowed  the  demurrer  ore  tern 
for  want  of  parties;  giving  the  plaintifis  liberty  toamei^ 
He  pronounced  no  judgment  on  the  demurrer  far 
want  of  equity. 

The  bill  was  amended,  but  finally  the  suit  was  ooD- 
promised. 
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1826. 

ATT  WOOD  V. .  ^^^  «•  7, 

8.15. 

T^JTRS.  SHACKLE^  as  the  executrix  of  her  bus-  If  a  person,  af- 

-**^-*"  band,  John  Baptist  Shackle,  was  entitled   to  a  beration  enter 

«im  of  about  1800/.,  due  from  one  Norton,  which  was  into  an  agree- 

«ecored  by  promissory  notes,  and  a  bond,  as  well  as  by  purpose  of 

the  deposit  of  the  lease  of  a  brewery  and  other  pro-  compromimig 
^  ,      ,  •'  '^        a  claim  made 

per^«     In  July,  1822,  application  was  made  to  Norton  bondiSde,  to 
to  pay  the  debt ;  it  was  not  convenient  for  him  to  do  so ;  Jevw  himtctf 
bat  he  stated,  both  to  Mrs.  Shackle  and  to  JV.,  her  soli-  to  be  liable, 
citor,  that  he  had  agreed  to  sell  some  leasehold  property  nature  andex- 

in  Urbridge,  called  the  Kin^s  Arms  Inn,  and  that,  when  tent  of  which 

,      he  18  fully  ao- 
the  sale  was  completed,  her  demand,  or  a  part  of  it,  quainted;  the 

• 

would  be  paid  out  of  the  purchase-money.     These  latter  ^'"P'O""*® 
premises  were  subject  to  a  prior  equitable  charge  of  dum  is  a  tuf- 
10002.,  due  to  W.,  as  the  executor  o{  Martha  HiU ;  and  5^0^^' 
the  title-deeds  were  at  that  time  in  fK's  possession.     W.  the  agreement; 
liad  been  the  solicitor  of  Mrs.  Shackles  husband,  and  equity,  with- 
was  employed  by  her  in  the  same  capacity;   and  the  out  inquiring 
securities  for  the  debt  owing  to  her  by  Norton  were  in  was  in  tniUi 
kis  hands.     In  this   state  of  things,  Mrs.iSft^cr*/^,  in  ^^'^® 
nkiUf,  1822,  procured  from  Norton  a  written  order,  in  the  compel  a  spe- 
Allowing  words :  '^^'"^ 

It  is  not 

<<  Sir:  I  have  agreed  to  settle  Mrs. Shackles  account  amradhabili 
by  the  sale  of  the  Kin^s  Arms,  so  that  you  will  receive,  fortl^epuTHMe 
upon   settlement,   the   whole  of  the   amount,   2500/.:  fitcts,  disclosed 
1000/.  for  yourself  and  1500/.  for  Mrs.  5*^H^;  the  re-  ^„^hiSi*^*- 
mainder  to  be  paid  in  cash  to  Mrs.  Shackle.  Plaintiff  means 

«  Daniell  Scorr  Norton.  *°f  g^^ 

«  JWj,  12th,  1822.  S^S"*" 

which  he  has 
<^  Any  thing  you  may  wish  me  to  sign  for  the  purpose,  pn^yed. 

X  shall  be  happy  to  do.'' 

This 
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IMS.  This  order  watr  not  addressed  to  any  person,  but  was 

left  at  W!s  office,  by  a  son-in-law  of  Mrs.  Shackle. 

In  February  following,  Norton  paid  JV.  the  lOOOZi  dne 
to  Mrs.  HilTs  estate;  and  on  that  occasion,  H^  DOt* 
withstanding  the  porport  of  the  note  transmitted  to 
him  in  Jufy^  1 8S2,  proceeded,  without  authority  from,  or 
communicadon  with,  Mrs.  Shackle^  to  deliver  to  NartoB 
the  title-deeds  of  the  property  x)f  which  Mrs.  /fiS  bad 
been  the  mortgagee.    Norton  then  completed  the  sale  of 
the  Kin^s  Arms  Inn ;  received  the  purchase^money ;  did 
not  pay  any  part  of  it  to  Mrs.  Shackle :  aud,  in  MarA^ 
182S,  became  bankrupt     The  premises  thus  sold  had 
yielded  about  1500/.  beyond  the  1000/.  paid  in  disdioigii 
of  Mrs.  HilPs  equitable  mortgage. 

A  few  days  after  W.  had  parted  with  the  deeds,  Mrh 
Shackle^  conceiving  that  he  was  not  attending  prapexij 
to  her  interests,  removed  her  securities  from  the  cusCodf 
of  fV. ;  and,  discovering  what  had  happened,  emplofid 
another  solicitor.  Under  his  advice,  slie  immediately 
insisted  that  W.  had  been  guilty  of  n^ligence  in  delivaP- 
ing  the  deeds  of  the  King's  Arms  Inn  to  NortoHj  wbca 
he  had  an  order  which  gave  him  a  right  to  retMn  tbeD 
till  her  demand  was  satisfied,  and  made  it  his  duty  not  to 
part  with  them  till  he  had  received  1500/.  on  her  accoont 
Her  demand  he  knew  to  be  still  unpaid,  and  he  was 
bound,  as  her  then  solicitor,  to  protect  her  interest  to  tfaa 
utmost ;  and  she  contended,  therefore,  that  he  was  ao* 
swerable  to  her  for  1500/.,  being  that  portion  of  tbo 
purchase-money  which  the  possession  of  the  tide-doadi 
wiittld  have  enabled  her  to  receive.  A  correspondence  and 
n^otiation  on  the  subject  took  place ;.  W.  consulted  with 
counsel,  who  advised  him  that  he  was  liable ;  and,  towafds 
the  end  of  March^  the  terms  of  a  compromise  were  agreed 
upon.    These  terms  were,  that  W.  should  pay  to  Ifo 

Skadif 
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aeUe  14aO^  ou  the  IQth  of  Aprils  and  dial  the  sfamild  18«B. 
ngn  to  him  her  demand  against  Nortoris  ettate,  to* 
dier  with  the  securities  which  she  held  for  it.  Ac* 
rdingly  both  parties  signed  an  agreement  to  that 
iect;  the  securities  were  handed  over  to  W.^  and  he 
d  Mrs.  tackle  went  to  Guildhall  in  oixler  to  prove 
a  debt  against  Nortan^s.  estate,  but  were  prerented  firQm 
ikii^  the  proof  by  an  accidental  drcnmstance. 

IV<>j  having  gotten  the  agreement  into  his  possession, 
fuaed  to  abide  by  it.  Mrs.  ^lackle  died;  and  the  bill 
IS  filed  by  her  personal  representatives,  in  ord»  to 
tve  the  agreement  delivered  up  to  them^  and  performed 
«cifically. 

Mr.  Homcy  and  Mr.  MawlinSj  for  the  Plaintiff. 

Mr.  Heald,  Mr«  Sugden,  and  Mr.  Roupelly  for  the  De- 
ndant. 

The  Defendant  resisted  the  relief  on  various  grounds. 
[e  alleged  that  the  agreement  had  been  obtained  from 
m  by  misrepresentation  on  the  part  of  Mrs.  Shackle 
id  her  professional  adyiser ;  that  she,  by  her  oommuni- 
tdoDs  with  NotioHj  had  waived  any  lien  which  she 
ight  otherwise  have  had  on  the  title-deeds  in  W.^s  cus^ 
dy,  and,  through  them,  on  the  produce  of  the  premises 
hen  sold ;  or  at  all  events,  that  she,  by  certain  sub- 
>quent  dealings,  had  restricted  her  lien  to  a  sum  of 
OOL ;  and  therefore  that  his  lialnlity*  could  not  exceed 
wt  amount. 


points  depended  entirely  on  the  detaHs  of  the 
ndence  in  the  cause.  Upon  that  eind^ice  die  Master 
f  tht<  BoUs  was  of  opinion,  that  there  had  been  no  mis-i 
ipiiesentatioii  on  theipart  of  Mrs.  SkadUt  ?  anddiatth^ 

dealings^ 
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182S.  ^  dealings,  which  were  relied  upon  as  being  a  waiver  rf 
her  claim,  or  as  restricting  its  amount,  having  taken 
place  before  she  was  apprised  of  what  TV,  had  doD^ 
could  in  no  way  a£fect  his  liability  or  her  right  UfpSsati 
him. 

.  Another  ground  of  defence  was,  that  the  agreemeot 
was  entered  into  without  a  sufficient  consideration,  and 
under  a  mistake  of  W.  as  to  his  legal  liabilities. 

The  deeds,  it  was  said,  were  in  ^.'s  hands,  as  executor 
of  Mrs.  Hilli  he  did  not  hold  them  as  a  trustee  for  Mn. 
Shackle  g  he  was  an  equitable  mortgagee,  who,  the  mo- 
ment his  own  demand  was  satisfied,  could,  without  tiqr 
breach  of  duty,  deliver  up  the  deeds  to  his  mortgagor. 
The  note  firom  Norton  imposed  on  him  no  duty  or  liabi- 
lity ;  that  note  was  not  addressed  to  any  person  bj 
name;  and  it  would  be  extravagant  to  hold,  that  the 
mere  circumstance  of  leaving  such  a  scrap  of  paper  at  his 
office,  could  force  upon  him  the  most  grave  responsiU- 
lities  towards  a  third  person.  What  though  that  third 
person  happened  to  be  one  of  his  clients  ?  It  is  not  part  of 
the  duty  of  a  solicitor  to  become  an  equitable  mor^;agee^ 
in  order  the  better  to  enable  a  client  to  obtain  payment  of 
his  debt  In  truth,  that  note  gave  no  power,  created  no 
obligation,  imposed  no  trust  It  was  a  mere  promise  oa 
the  part  of  Norton  s  an  intimation  of  how  he  meant  to 
apply  the  purchase-money  of  the  premises. 

The  Plaintiff  ought  to  prove  that  Mrs.  Shackle  bad  i 
lien  on  the  property  in  question,  and  that  W.  was  bound 
to  make  that  lien  effectual  by  retaining  the  title-deeds. 
They  have  proved  neither  the  one  point  nor  the  other; 
and  they  cannot  succeed,  unless  they  prove  both.  Eveo^ 
therefore,  if  there  has  been  no  misrepresentation^  it  is 
plain  thfit  W.  entered,  mtp  this  agreements  undfib^  mis- 
take 
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take,  bdieving  himself  to  be  liable  to  a  demand,  which 
was  in  truth  altogether  without  substance* 

If  there  was  no  liability  anterior  to  the  agreement, 
tti€n  the  agreement  w^  without  consideration.  It  is 
true,  that  it  is  in  form  a  mere  contract  for  the  purchase 
aft  a  given  price  of  the  debt  due  from  Norton  to  Mrs. 
Shackle^  and  of  the  securities  for  it  which  she  held.  But 
that  was  not  the  real  nature  of  the  transaction.  The 
case  which  the  Plaintiffs  make  is,  that  the  agree- 
mrat  for  that  pretended  puixhase  was  entered  into  as  a 
oompromise  of  the  liability  which  W.  had  incurred.  If 
they  do  not  make  out  the  reality  of  that  liability,  which 
was  the  sole  consideration  for  his  undertaking  to  pay  a 
large  sum  of  money,  the  agreement  b  without  consider- 
ation ;  and,  viewed  in  either  light,  as  made  without  con- 
sideration, or  as  entered  into  under  mistake,  it  is  an 
agreement  which  a  Court  of  Equity  will  not  lend  its  aid 
to  enforce. 

The  Master  of  the  Rolls. 

The  Defendant  insists  that  the  order  delivered  to  him 
in  Jiifyj  1822,  did  not  impose  on  him  an  obligation  not 
to  part  with  the  deeds  relating  to  the  property  which  was 
in  pledge  to  Mrs.  HiUj  without  taking  care  that  the 
IBQOLj  which  would  remain  after  Mrs.  if/ZPs  demand 
was  satisfied,  was  applied  in  diminution  of  the  debt  due 
to  Mrs.  Shackle^  and  that  it  did  not  subject  him  to  any 
liabili^,  in  consequence  of  his  having  acted  in  a  different 
manner.  It  is  not  necessary  for  the  Plaintiff  to  make 
out  that  point.  It  is  sufficient  that  a  bond  file  claim  had 
been  made  on  fK,  in  consequence  of  his  supposed  n^li- 
gence.  He  deliberates,  he  consults,  and  finally,  he  con- 
dudes  a  compromise.  He  agrees  to  put  an  end  to  the 
claim  against  him,  by  at  once  paying  ^Lt^.  Shackle  a 

B  b  sum 
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W2S.       sum  of  1480/.,  and  be  takes  upon  himself  the  dianoe  of 
T^y^     recovering  what  he  may  out  of  Norton's  estate,  by  menur 
r:  of  the  securities  which  Mrs.  Shackle  held. 

It  is  said  that  no  sufficient  consideration  passed^ 
'  from  Mrs.  Shackle  to  W.  for  his  entering  into  the  agree* 
ment,  of  which  performance  is  nowsought  to  be  enforced;* 
because,  in  point  of  law,  the  order  sent  by  Norton  to 
JV.  did  not  amount,  in  the  hands  of  the  latter,  who  wtt 
the  depositary  of  the  deeds  on  behalf  of  Mrs.  /fiZ^  to 
such  an  authority  for  retaining  them  until  Mrs.  Skaddtfi 
debt  was  paid,  as  would  render  him  liable  for  a  breach 
of  duty  in  giving  them  up  when  Mrs.  HilTs  claims  were 
satisfied.  But  I  do  not  think  it  necessary  to  decide  the 
question  with  respect  to  the  effect  of  the  delivery  of  the 
order;  because  if  the  claim  were  fairly  and  hondJUi 
made  by  Mrs.  Shackle  against  TV.,  on  the  ground  that  be 
had  been  guilty  of  such  negligence  as  would  entide  her 
to  enforce  a  demand  against  him  in  law  or  equity;  and 
if  fV^  after  due  consideration,  not  only  admits  his 
liability,  but  compromises  the  claim,  and  for  that  purpose 
enters  into  an  agreement ;  the  compromise  of  such  i 
claim  entered  into  with  due  deliberation,  even  if  it 
were  doubtful  whether  the  claim  was  such  as  could  bive 
been  made  effectual,  is  a  sufficient  consideration,  both  in 
law  and  in  equity,  for  such  an  agreement  For  thit 
reason  I  do  not  inquire,  whether,  before  the  agreement 
was  entered  into,  Mrs.  Shackle  had  or  had  not  a  valid 
demand  against  the  present  Defendant.  It  is  enough 
^  for  me  to  say,  that  here  was  a  claim  made  on  grotmds 

sufficiently  disclosed  at  the  time ;  that,  after  due  delibe- 
ration, W.  yielded  to  the  claim ;  and  that  he  finally  com- 
promised it,  not  merely  by  paying  a  sum  of  money  which 
might  be  deemed  an  equivalent  for  the  damages  which 
Mrs.  Shackle  contended  she  might  have  recovered  against 
him,  but  by  way  of  purchase  from  her  of  the  very  debt 

whidt 
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which  she  had  a  right  to  prove  against  NorUnCA  estate^ 
and  by  leceiving  from  her  the  securities. 

The  objection  of  want  of  consideration  for  the  agree-. 
mrat^  has.no  more  foundation  than  the  objection  which 
proceeded  upon  the  Defendant's  alleged  mistake  as  to 
his  legal  liability. 

There.waa  no  misrepresentation  on  Mrs.  Shackles  part, 
either  as  to  the  nature  or  as  to  the  extent  of  her  demand; 
fV*  had  ample  time  and  opportunity  to  consider  duly  hi3 
liability ;  he  did  do  so,  acknowledged  his  liability,  and 
entered  into  this  agreement.  The  grounds  of  defence 
have,  therefore,  wholly  failed,  and  I  am  bound  to  pro- 
nounce a  decree  for  the  Plaintiff  with  costs. 


'The  facts  of  the  case,  as  they  are  stated  above,,  ap- 
peared on  the  answer  of  the  Defendant,  and  on  the  evi** 
denoe ;  but  the  bill  made  no  mention  of  the  order  of 
the  12th  of  Jiili/j  or  of  the  mode  in  which  the  deeds  of 
the  Kin^s  Arms  came  originally  into  fF.'s  hands;  nor 
4SA  it  make  any  distinction  between  the  alleged  lien  on 
these  deeds,  and  the  securities  originally  given  for 
tlie  debt.  The  allegations  of  the  bill  were :  ^^  That 
weong  other  securities  held  by  John  Baptist  Shackle 
Sat  securing  the  repayment  to  him  of  Hortoris  debt^ 
he  Shackle  was  entided  to,  or  had  a  lien  upon  certaia 
title-deeds,  and  evidences  relating  to  certain  free- 
hold messuages  and  hereditaments  to  which  NoV" 
torn  was  entided,  which  title-deeds  and  evidences  had 
been  deposited  with  W. ;  —  that  the  several  securities 
given  and  entered  into  by  Norton  and  held  by  him  Shackle 
fiir  securing  the  repayment  of  the  debt  and  interest,  were 
pieper#d  by,  or  under  the  controul  or  superintendence, 
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1826*  and  in  the  office  of  W.j  and  that  W.  well  knew  that  he 
Shackle  was  entitled  to,  and  had  such  lien  as  aforesaid 
upon  the  title-deeds  and  evidences  so  as  aforesaid  in  the 
custody  of  him  James  W.:  —  and  that,  shortly  after  the  % 
commission  of  bankrupt  had  issued  agamst  Norton^ 
Elizabeth  Shackle  discovered  that  W.  had  negligentljr 
and  wilfully  delivered  up,  and  suffered  to  escape  from 
his  custody  and  power  the  title-deeds  and  evidences, 
which  she,  upon  the  death  and  as  the  executrix  of 
Shcu^klCf  had  become  entitled  to  hold  as  a  security  for 
the  debt" 

The  bill  had  not  been  amended. 

It  was  argued  for  the  Defendant,  that,  even  if  upon  the 
evidence  and  the  answer  a  case  appeared,  which,  had  it 
been  stated  by  the  Plaintiffs,  would  have  entitled  them 
to  relief,  yet  the  Court  would  not  pronounce  a  decree 
on  a  record  so  framed  as  their  bill  was.  The  case 
made  by  the  Plaintiffs  on  their  bill  was,  that  Mrs.  Shadd^s 
husband  had  a  lien  on  the  title-deeds  of  certain  free- 
hold premises;  that  these  deeds  had  been  deposited 
with  his  solicitor  FT. ;  and  that,  out  of  fl^.'s  miscondoct 
with  respect  to  these  deeds  so  deposited  with  him,  his 
liability  arose.  The  case  which  they  attempt  to  prove,' 
and  on  which  they  now  rely  is,  that  certain  dealiofi 
took  place  between  Norton,  Mrs.  Shackle,  and  JF^  hj 
which  the  alleged  liability  of  the  latter  is  created.  This 
case  ought  to  have  been  introduced  into  the  biU  by 
amendment. 

It  was  answered  first,  that  it  was  sufficient,  if  a  fiict^ 
which  the  Plaintiffs  used  as  a  part  of  their  case,  ap- 
peared on  the  answer ;  for  by  the  replication  it  was  pot 
completely  in  issue  between  the  parties;  secondly,  the 
claim  made  against  W»  and  his  compromise  were  die 

subftantial 
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fubstantial  points  in  issue ;  the  particular  circumstances, 
out  of  which  the  liability  sprung  that  gave  rise  to  the 
dmm  against  him,  were  subordinate  and  collateral  mat- 
ters ;  and  it  was  of  no  importance,  that  that  liability  wa^ 
proved  to  have  originated  from  circumstances  somewhat 
diflbrent  from  those  stated  in  the  bill. 


361 
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Tike  Master  of  the  Rolls 

Was  of  opinion,  that,  upon  the  pleadings  as  they  stood, 
the  whole  case  was  before  the  Court;  and  though  it 
Diiglit  have  been  more  convenient  if  the  Plaintiffs  had 
unended  their  bill,  there  was  no  valid  objection  to 
ipranting  relief  upon  the  record  in  its  actual  foihm,  bio 
Dording  to  the  case  proved. 


KERSHAW  V.  MATHEWS. 


Marckl4. 


THE  bill  was  filed  by  the  personal  representatives 
and  the  residuary  legatee  of  a  deceased  partn^ 
■gainst  the  two  surviving  partners,  Mathews  and  Briggs  / 
pmjing  that  the  residuary  legatee  might,  under  a  clause 
in  the  partnership  deed,  be  admitted  a  partner,  or  that 
the  partnership  might  be  declared  to  be  dissolved. 

Oil  the  2Sd  of  February^  the  Plainti£&  gave  notice  of 

\  motion,  to  be  made  on  the  25th,  for  the  appointment 

sf  a  manager  and  receiver.    MatheoDS  filed  his  answer 

on  the  24di';  and  <m  die  same  day,  the  Plaintifi  filed  ah 

affidavit  in  support  of  their  motion.     Briggs  had  Hot 

pat  in  his  answeiv 

Bb  3  libi 
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Mr.  Sugden  and  Mr.  Wigram  for  the  Defendanti^ 
objected  that  the  affidavit  in  support  of  the  motion  cou^^d 
not  be  read  against  the  answer.     In  Qoodman  v.  fVh^^^ 
combe  (a),  affidavits  were  allowed  to  be  read,  becai]^^^^ 
the  answer,  though  filed  on  the  day  for  which  notice  ^^c^^as 
given,  was  not  on  the  file  at  the  sitting  of  the  Coim.:9t; 
Here  the  answer  was  filed,  though  after  the  date  of  ^le 
notice  of  motion,  yet  before  the  earliest  time  at  wkmcb 
the  motion  could  have  been  made. 


Mr.  Home  and  Mr.  Knight  contra. 

Wh^i  the  notice  of  motion  was  given,  the  Plaiiitiff 
had  a  right  to  file  affidavits  in  support  of  his  applicatioi:i; 
and  he  cannot  be  deprived  of  the  benefit  of  his  affidav'itB 
by  an  answer  put  in  subsequently. 


Lord  Chancellor. 

Without  entering  into  the  question  which  has 
argued,  it  is  enough  to  say,  that  Briggs  has  not  answ^i^ 
ed;  and  the  answer  of  one  Defendant  must,  on  t:^ 
argument  of  a  motion  like  this,  be  regarded  merely  as  an 
affidavit,  when  there  is  another  material  Defendant  ^^ho 
has  not  answered.  The  Plaintifis  have  therefore  a  ri^^ 
to  read  their  affidavit 

(«)  1  Jac.  4r  Walk.  589. 
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SMITH  V.  KING.  Rolls. 

Jdarch  13. 

N  indenture,  dated  the  31st  of  ^i^S^^,  1819,  and  It  is  declared 
made  between   Thomas  King,  of  the  first  part,  JtSraiOTL^ 
Anne  JLe  Page  of  the  second  part,  and  Harry  Harmood  f  hat  a  trustee 
Smith  of  the  third  part,  after  reciting  that  a  marriage  sum  of  moneys 
was  intended  to  be  solemnized  between  Ttiomas  King  sad  JJ^*'' j*l^®  **"*" 
Aarme  Le  Page,   and  that   Thomas  Kingy  in  pursuance  agreed  to 
thereof,  and  from  the  love  which  he  bore  to  his  intended  !|^hMeofanv 
irife^  had  agreed  with  her  to  pay  to  Harry  Harmood  Smith  public  stocks, 
the  sum  of  3000  star  pagodas,  upon  the  trusts  thereinafter  annuities  for 
expressed,  proceeded  to  declare  those  trusts  in  the  fol-  the  life  of  the 
lowing  words :  ^*  Now,  this  indenture  witnesseth  that,  for  in  his  owd     ' 
letding  and  answering  the  said  sum  of  8000  star  pagodas,  °"'?®  *°  ^"^ 
ogether  widi  the  interest,  produce,  and  other  profits  to  that  he  is, 

rise  or  be  had  or  made  thereof  for  the  benefit  of  the  ♦""!!?  ♦fl^.^ 

,  to  pay  to  ner 

ers<His  hereinafter-mentioned,  it  is  hereby  declared  and  the  mvidends 
by  and  between  all  the  said  parties  to  these  pre-  jn^e  of  the 

&c.,  that  the  said  Harry  Harmood  Smith j  his  execu-  stock  or  an- 

nuity  so  to  be 
and  administrators,  shall  stand,  be  possessed  of,  purchased,  to 

ad  interested  in  the  said  sum  of  3000  star  pa£rodas,  ^^  separate 
^_^  ^^         '  usedunnsber 

ad.  the  interest,  produce,  and  other  profits  to  arise  or  life :  Held, 
B  made,  or  had  thereof,  upon  the  trusts,  and  for  the  jg  entided  ab- 


and  purposes  following;  (that  is  to  say,)  in  trust  solutclyto 
«*  the  said  Thomas  King,  his  executors,  administrators,  per  cent. 
'Hi    assigns,    until  the  said  intended  marriage,    and  *?^^^"^ru 
^Oi  and  immediately  after  the  solemnization  thereof,  the  money, 
»en  upon  trust  that  the  said  Harry  Harmood  Smith,  his  ^  l^e  kSS 
K^eutors,  administrators,  and  assigns,  shall  and  do^  as  est  in  it. 
^^oti  as  conveniently  can  or  may  be,  place  out  the  said 
^^sidpal  sum  of  3000  star  pagodas  in  the  sale  and 
'^^xxdiase  of  any  public  stocks,  or  funds,  or  annuities  in 
^''^^and  or  elsewhere,  for  the  life  of  the  said  Anne  he 

B  b  4  Page, 
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1826.  P^€y  but  in  the  name  of  him  the  said  Harry  Harmood 
Smithy  his  executors,  administrators,  and  assigns,  in 
trust  for  the  said  Anne  Le  Page  /  and  that  the  said 
Harry  Harmood  Smithj  his  executors,  administrators, 
and  assigns,  (during  the  said  intended  coverture  be- 
tween the  said  Thomas  King  and  Anne  Le  Page,  daring 
the  life  of  the  said  Anne  Lte  Page^  his  intended  wife^) 
shall  and  will  either  pay  to,  or  permit  and  suffer,  and  so 
far  as  he  lawfully  may  authorise  and  empower  her  the 
said  Anne  Le  Page^  and  her  assigns,  (the  same  to  be 
at  her  election,)  to  receive  all  the  interest,  dividendsi 
profits,  and  other  produce  whatsoever,  to  be  had  or 
made  of  the  said  stock  or  annuity,  to  be  so  purdiased 
as  aforesaid,  and  every  part  and  parcel  thereof  to  go 
and  be  to  and  for  the  sole,  separate,  personal,  and 
peculiar  use,  benefit,  and  disposal  of  her  the  wAAkhi 
Le  Page  and  her  assigns,  during  her  life,  and  not  to 
be  paid  to  the  said  Thomas  King^  her  intended  husband) 
or  as  he  shall  appoint,  but  to  be  paid  to  the  proper 
hands  of  her  the  said  Anne  Le  Page^  his  intended  wifei 
or  to  such  other  person  or  persons  as  she,  by  any  note 
or  writing  to  be  by  her  signed  with  her  name  of  her  own 
proper  hand-writing,  (notwithstanding  her  intended 
coverture,  and  whether  covert  or  discovert^)  shall  from 
time  to  time  direct  or  appoint ;  and  that  the  same  or  any 
part  thereof  shall  not  in  anywise  be  subject  or  liable  to 
the  disposal,  intermeddling,  control,  engagements,  debtSy 
or  incumbrances  of  the  said  Thomas  King,  her  intended 
husband." 

The  mahii^  took  place,  and  Smith  invested  the 
three  thousand  star  pagodas  in  the  purchase  of  1559L 
165.  Id.  cons.  Sper  cent,  bank  annuities.  A  commission 
of  bankrupt  having  afterwards  issued  against  Kii^^  die 
question  arose  between  his  wife  and  the  assignees  of 
his  ^tate, —  whether    she  was  entitled  to  the  stod 

absolutely 
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absolutely  to  her  separate  use,  or  had  only  a  life  interest        1826. 
in  It 

The  bill  was  filed  by  the  trustee  to  have  the  question 
determined. 

Mr.  Inman  for  the  Plainti£P. 

Mr.  Cdmbcy  for  Mr.  and  Mrs.  Kingj  cited  Bayley  v. 
Bishop,  {a) 

Mr.  Spenccj  for  the  assignees  of  King. 

The  trustees  are  to  lay  out  the  3000  pagodas  in  the 
purchase  of  ^^  public  stocks  or  funds ;"  and  the  word 
^*  annuities/'  which  is  added,  must  be  considered  merely 
as  descriptive  of  the  most  common  species  of  govern* 
ment  securities,  and  not  as  having  any  reference  to  the 
employment  of  the  money  in  the  purchase  of  an  annuity 
for  the  life  of  Mrs.  King.     The  same  construction  must 
he  put  on  the  words  ^^  stock  or  annuity,"  which  are  to 
be  found  in  a  subsequent  clause.     Now,  the  investment 
of  the  fund  in  public  securities  is  to  be  ^^  for  the  life  of 
Mrs.  Kingf*^  and  the  declaration  of  the  trust  for  her 
benefit  must  be  limited  by  the  words  which  qualify  the 
duration  of  the  investment.     Therefore^  when  she  dies, 
the  period,  during  which  the  investment  was  to  continue^ 
has  reached  its  end ;  the  trust  expires ;  and  the  husband, 
or  those  who  represent  him,   become  entitled  to  the 
capital.     This  interpretation  is  confirmed  by  the  clauses 
which  define  the  mode  in  which  Mrs.  King  is  to  receive 
and  to  enjoy  the  produce  of  the  fund ;  for  it  is  expressly 
ordered,  that  the  trustee,  during  the  l(fe  of  A/me  Le  Page^ 
shall  pay  to  her,  or  her  assigns,  the  interest  and  divi* 

(a)  9  Ve$.t. 

dends 
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1826.  ^     dends  of  the  fund  to  her  separate  use  during  her  U/k* 
It  is  true,  that  there  is  no  express  limitation  over  in  fih 
your  of  the  husband,  after  the  wife's  decease ;  bat  the 
reason  is,  that  the  proper^  belonging  to  the  husband 
would  of  course  continue  to  be  his,  except  so  far  as  the 
settlement  gave  a  clear  interest  to  the  wife.     No  argu- 
ment in  favour  of  the  wife  can  be  raised  from  the  words, 
'*  for  settling  and  answering  the  said  sum  of  SOOO  star 
pagodas,  &C  for  the  benefit  of  the  person  heremafier 
mentioned :"  for  the  clause,  which  follows  immediatdy 
after,  creates  a  trust  for  the  husband ;   and  the  wi&^ 
therefore,  was  not  the  sole  object  of  the  settlemiBit 
Bayley  v.  Bishop  is  rather  an  authority  against  than  finr 
the  wife's  claim.     There,  trustees  were  directed  to  lay 
out  500/.  upon  government  or  other  securities,  in  the 
purchase  of  an  annni^  for  the  life  of  Thomas  Bta^ 
and  to  permit  him  to  receive  the  same  during  the  term 
of  his  natural  life.    The  words  of  that  bequest  were 
much  stronger  tHan  those  of  this  settlement.     Yet,  even 
upon  that  bequest.  Sir  William  Grant  deemed  it  not 
perfectly  clear,  whether  the  500/.  should  be  sunk  on  an 
annuity  to  expire  with  the  life  of  Thomas  BajfUyi  or 
whether  it  should  be  placed  out  at  interest,  the  lq;alee 
receiving  the  income  during  his  life :  and  it  was  chiefly 
from  a  consideration  of  the  different  language  ysed  in 
other  parts  of  the  will,  that  the  Court  decided  in  fimxir 
of  the  absolute  right  of  the  legatee. 

The  Master  of  the  Rolls. 

This  instrument,  after  reciting  the  agreement  otKkf 
to  pay  into  the  hands  of  Smith  3000  star  pagodas,  pio- 
ceeds  to  state,  that,  for  the  purpose  of  settling  the  same 
on  ibe  person  thereinafter  mentioned,  it  had  been  agreed 
that  Smith  should  stand  possessed  thereof  upon  die 
trusts  which  are  specified.      Here  the  object  of  the 

settle- 
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lettlement  is  spoken  of  in  the  singular  number,  which 
can  have  reference  to  the  wife  alone ;  and  though  it  has 
been  said  that  the  use  of  the  term  "  person"  could  not 
haTe  been  intended  to  confine  the  trusts  of  the  money 
to  one  individual,  since  the  very  next  clause  contains  a 
limitation  in  favour  of  the  husband,  yet  that  limitation, 
being  only  until  the  celebration  of  the  marriage,  is  no 
more  than  the  law  would  have  implied.  The  trust 
created  by  th^  deed  is  a  trust  to  take  effect  after  the 
marriage ;  and  of  this  trust  the  wife  seems  to  have  been 
the  sole  object. 

After  the  marriage.  Smith  is  to  place  out  the  money 
in  the  purchase  ^^  of  public  stocks,  ftinds,  or  annuities  in 
Em^and^  or  elsewhere,  for  the  life  of  Anne  Le  Page^  but 
in  his  own  name,  in  trust  for  Anne  Le  Page ;^  so  that 
if  the  instrument  had  stopped  here,  there  would  have 
been  a  trust,  not  only  of  the  interest,  but  of  the  prin- 
dpal,  expressly  declared  for  this  lady.     The  settlement 
dien  goes  on  to  direct  the  trustee  to  pay  to  her  '^  the 
mterests,  dividends,  profits,  and  other  produce  of  the 
said  stock  or  annuity"  (using,  let  it  be  observed,  the 
aiBgular  number),  to  her  separate  use,  during  her  life. 
Tliere  is  no  gift  in  favour  of  any  other  person,  after  the 
determination  of  the  supposed  life  estate  ^ven  to  Anne 
Le  Pcge.     The  trusts  expressed  in  the  settlement  are 
aoldy  for  her  benefit;  and  there  is  no  limitation  over 
npon  the  event  of  her  death,  either  during  the  life  of 
her  husband  or  after  his  decease.     Therefore,  notwith-* 
Standing  the  occurrence  of  some  ambiguous  phrases, 
soch  as  <*  funds,"  "  stocks,"  "  annuities,"  "  during  her 
UfiB,**  which  are  used  in  a  way  not  firee  firom  doubt,  yet, 
ooDsidering  that  the  trust  first  declared  is  not  of  the 
interest  and  dividends  alone,  but  of  the  prindpal  also, 
that  in  one  part  the  tenA  "  annuity"  is  found  in  the  sin- 
gular number,  and  that  there  is  a  total  absence  of  any 

limit- 
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limitations  over  of  the  fund  after  the  wife's  death,  I  am 
of  opinion  that  the  construction  of  this  instrument  mcMit 
conformable  to  the  intention  of  the  parties  is,  that,  after 
the  marriage,  the  3000  star  pagodas,  with  their  pro- 
duce, were  to  be  held  entirely  upon  trust  for  Anne  Lt 
Page,  (a) 

(a)  See  Rawiings  v.  Jetndngs,  15  Fet.  99. 45. 


ELLIS  V.  ELLIS. 


Costs  reflised 
to  a  PUundff 
whoy  having  in 
his  hands  a  sum 
of  money  be- 
longing to  an 
in&t,  insti- 
tutes a  suit  to 
have  that  sum 
secured  for 
the  infant, 
though  there 
was  a  trustee 
of  a  settlement 
to  whom  it 
might  have 
be^  pwdk 


ANN  JONESy  upon  her  marriage  with  Roger  Wh 
assigned  a  sum  of  1000/.,  along  with  other  pn>- 
perty,  to  Roberts^  upon  trust  for  herself  during  her  Vkf 
and,  after  her  death,  for  such  persons  as  she  should  ap* 
point.     A  part  of  this  property  was  left  in  the  hands  oC 
one  Wilson^  who  paid  the  interest  thence  arising  to  MnP^ 
Ellis  during  her  life.    She  died  in  1819;  having  by 
will  made  an  appointment  in  &vour  of  her  infant 
Robert  EUisj  and  named  the  trustee  Roberts  and 
Edwards  her  executors. 


From  the  month  of  July  1819,  the  money  remained 
WUson^s  hands,  and  also  the  interest  due  on  it.     JVibo^^ 
never  offered  to  pay  the  money  to  the  trustee  oS 
settlement;  but,  in  N&oember  1823,  he  filed  a  bill,  ii 
which  the  infimt  was  made  a  plaintiff  by  him,  WtlsoHf 
his  next  friend,  against  the  father,  the  trustee  of 
settlement,  and  the  executors  of  the  wife.     The  pnj€^ 
was,  that  an  account  might  be  taken  of  what  was  dn^ 
from  Wilson  for  principal  and  interest,  and  that  the  sosb^ 
due  from  him  might  be  placed  in  the  name  of  tb^ 
Accountant-General,  and  secured  for  the  ben^t  of  tbe 

infimt* 
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iniant     Shortly  afler  the  filing  of  the  bill,  the  money        1^^6. 
was  paid  into  Court  on  WilsorCs  own  application. 

The  Defendants,  by  their  answers,  submitted,  whether 
lie  money  ought  not  to  have  been  paid  to  Roberts  with- 
>ut  suit.  Roberts  stated  in  his  answer,  that  he  had  ap- 
plied to  Wikon  for  payment  before  the  filing  of  the  bill, 
9Dt  that  Wikon  had  refiised  to  pay. 

The  only  question  at  the  hearing  was,  whether  Wilson 
was  entitled  to  have  his  costs  out  of  the  fund. 

Mr.  Barber^  for  the  Plaintiff. 

Mr.  Roupell  for  the  Defendants. 

7%e  Master  of  the  Rolls. 

fFilsan  was  a  debtor  in  respect  of  this  sum  of  money, 
^hich,  under  the  settlement  and  the  will,  belonged  to  the 
tfiuit;  and,  without  ever  offering  to  pay  it  to  the  trustee, 
^bout  any  allegation  of  insolvency  in  the  trustee,  or  of 
mger  in  making  the  payment  to  him,  he  files  this  bill. 
c^i:&ld  such  a  suit  be  beneficial  to  the  infant  ?  The  bill, 
deed,  states,  that  the  father  had  claimed  to  have  the 
tecrest  paid  to  him  for  the  maintenance  of  the  child; 
^^  that  was  a  claim  which  he  could  not  have  enforced 
^  legal  proceedings. 

XJnder  these  circumstances,  Wikon  cannot  have  his 
^^tts.  The  other  Defendants  will  have  theirs  out  of  the 
wad.  (a) 

(a)  The  Defendants  did  not  press  for  costs  againti  Wiitwu 
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Rolls. 
March  9. 
July  6. 


MAY  V.  BENNETT. 


JOSEPH  MAY,  by  his  will,  dated  the  8th  of  M 
1804,  appointed  William  May  and  Michael  Lem- 


A  testator 
having  direct- 
ed his  execu- 
tors to  lay  out  if^  his  executors,  and  gave  to  them  all  his  property, 

in  what  go-  ^^  ^^  j  personal,  "  in  trust,  to  dispose  of  in  the  foUowmg 
vemment  se-  r  ?  -»  r  o 

curitythey  manner:  after  all  his  just  and  lawful  debts  were  dis- 
muci  mo^evas  ^^^g^>  ^''st  he  ordered  his  executors  to  lay  out,  in  their 
would  produce  own  names,  and  in  what  government  security  they 
nual  interest      pleased,  as  much  money  arising  from  his  estate  as  would 

and  having  produce  the  annual  interest  of  54/.  12^.  per  year,  for  the 
given  that  an-  /*•../.  *»  i       .  p^.^ 

nual  interest  to  sole  use  of  his  wife,  to  commence  from  the  time  ot  lus 

his  wife  dunng  decease,  which  interest  of  54/.  1 2s.  per  year  his  saiA 
case  she  did      wife  should  have  during  her  life,  if  she  did  not  many  9 

aKd™*the  exe-  ^"^  ^"  ^^*^^  ^^^  married,  then  that  the  54/.  1 25.  per  yca^ 
cutors  invested  should  cease  being  paid  her  at  such  marriage,  and  h^3 
cents,  a*^      ordered  his  executors  to  sell  out  so  much  of  the 

which  yielded   gtock  in  trust  as  would  produce  SOO/.,  and  to  pay  it 
dividends  ex-    ,  .      .-  .  *•  1  *^ 

actly  equal  to   his  wife  on  her  marriage :  and  the  remaindier  of  the  stocl:^^ 

income^hose  ^^  ^^  P"^  ""^  ^^^^^  ^^^  *®  produce  of  the  54/.  ISs.^^ 
dividends         year,  was  to  become  a  part  of  the  residue  of  his  estate,  i^^ 

like  manner  as  if  she  did  not  marry."     The  testators 
after  giving  some  legacies,  bequeathed  the   residue 
his  estate  to  WiUiam  May. 


beins  after- 


rds 


wards  dimi- 
nished by  the 
conversion  of 
the  5  per 
cents,  into 
4  per  cents., 
the  widow  was 
held  entitled 


In  1804,  shortly  after  the  death  of  the  testator,  tb^ 

to^havethe^de-  ®'^^c"^'''^»  ^^^  ^^  purpose  of  answering  the  bequest 
ficiency  made   to  his  widow,  invested  a  part  of  his  assets  in  the  pur^ 

bytheMle^*^      chase  of  1092/.  navy  5  per  cent  annuities,  yielding  tf* 

from  time  to  time  of  portions  of  the  appropriated  stock,  or  out  of  any  other  part  of 
the  residue  which  could  be  made  available. 

apnufli 
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ome  of  5U.  12^.     The  stock  stood  in  their        182G. 
^  received  the  dividends,  and  paid  to  Mrs. 
nnual  sum  of  542.  I2s.     In  1892,  when  the 

stock  was  reduced,  Leeming^  the  surviving 
:  executor,  did  not  signify  his  dissent ;  and  the 
:  converted  into  1146/.  I2s.  new  4  per  cent 
ities,  which  produced  only  45/.  12$.  a  year. 

clearly  appear  whether  there  had  been  any 
dusive  of  the  sum  thus  set  apart  to  answer 
m  for  the  widow;  but  such  residue,  if  there 
had  been  long  since  paid  over  to  William 
esiduary  legatee,  who  died  in  1810. 

was  filed  by  the  widow  against  the  personal 
ives  of  the  testator  and  of  the  residuary  l^a*- 
ayed  that  the  past  and  future  deficiency  of  the 
>f  the  stock  to  answer  the  yearly  payment  of 
light  be  made  good  either  out  of  the  general 
le  testator,  or  by  the  sale,  firom  time  to  time, 
stent  portion  of  the  stock. 

den  and  Mr.  Sidebottom  for  the  Raintiff. 

g  which  is  bequeathed  to  the  Plaintiff  is  not  the 
a  particular  fund,  but  an  annual  income  of  a 
mt ;  and  though  the  executors  are  directed  to 
a  sum  of  money  suificient  to  produce  that 
e  annuity  is  a  charge  upon  the  whole  of  the 
tote,  as  well  as  upon  the  sum  so  appropriated, 
tors,  in  making  the  investment  in  5  per  cent, 
erred  an  advantage  on  the  residuary  legatee, 
opriation  was  their  act,  and  not  the  act  of  the 
id  if  she  had  then  filed  a  bill  calling  upon 
lake  the  investment  in  the  S  per  ceiits.,  which 
considers  as  a  permanent  fund,  the  answer  to 

her 
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1826.  her  would  have  been,  that  she  was  premature  in  her 
application,  and  that  it  would  be  time  enough  for  her  to 
complain,  when  she  should  cease  to  receive  her  54/.  1S«. 
a  year.  In  Davies  v.  Wattier  (a),  the  Vice-Chancellor 
decided,  that  an  annuitant  was  not  to  bear  the  defidenqr 
arising  from  the  conversion  of  the  5  per  cent,  stock  idiidi 
had  been  appropriated  for  the  payment  of  the  annuity. 
In  substance,  this  is  the  gift  of  an  annuity ;  and  the 
direction  for  investment  only  points  out  the  mode  of  se^ 
curing  it. 

Mr.  BoupeU  for  one  of  the  Defendants. 

In  Davies  v.  Wattier  the  gift  was  expressly  of  an  an- 
nuity :  it  was  only  the  residue  of  the  dividends  of  the 
produce  of  the  estate,  after  the  annui^  was  satisfied, 
which  was  given,  during  the  life  of  the  annuitant,  to  the 
residuary  legatee ;  the  will  did  not  direct  any  approprit- 
tion  or  investment  to  be  made ;  and  the  investment  had 
been  the  act  of  the  Court  In  those  respects  that  case 
differs  from  the  present.  Here  the  testator  directs  hb 
executors  to  lay  out,  in  what  government  securities 
they  please,  as  much  money  as  would  produce  the 
annual  interest  of  54/.  125.,  and  this  interest  his  widow 
is  to  have  during  her  life.  The  executors  have  done  all 
that  the  will  requires  them  to  do;  and  it  is  impossible  to 
say,  that  they  have  done  any  thing  for  which  the  will  did 
not  give  them  an  authority.  It  was  their  duty  to  make 
an  immediate  appropriation ;  and  it  is  not  aliened  that 
they  were  guilty  of  any  breach  of  trust.  If  &ult  could  . 
not  have  been  found  with  that  appropriation  at  the  time 
when  it  was  made,  its  consequences  cannot  afterwards  be 
made  the  subject  of  complaint 

(a)  1  Simon  and  Stwart^  465.   . 
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The  Master  of  the  Rolls. 


The  decree  declared  "  that  the  PlaintiflF  Mary  May  is 
Dtitled  duriDg  her  life  to  the  full  amount  of  her  annuity 

Cc  of 


Mat 


The  real  question  here  is,  whether  the  bequest  in  t'* 

ivoar  of  Mrs.  May  is  to  be  considered  as  the  bequest  of 
n  annuity,  or  as  the  bequest  of  the  income  of  a  sum  of 
KXiey,  which  is  directed  to  be  set  apart. 


The  Master  of  the  Rolls.  jvly  6th. 

This  bill  is  filed  on  the  ground,  that  it  was  the  testa- 
>r's  intention  to  secure  to  his  widow  a  yearly  sum  of 
4/.  125.  during  her  life,  in  case  she  did  not  marry  again, 
ad  not  merely  to  cause  as  much  money  to  be  set  apart  as, 
t.the  moment  of  appropriation,  would  produpe  54/.  12^.; 
nd  I  am  of  opinion,  that  the  construction,  which  she 
intends  for,  is  the  sound  one.  The  will  shows,  that  it 
'as  the  wish  of  the  testator  to  secure  to  her  a  yearly 
icome  of  54/.  12^.,  and,  though  the  executors  invested 
1  the  5  per  cents,  a  sum  sufficient  to  yield  54/.  125.  of 
early  dividends,  she  is  not  to  be  prejudiced  by  the  con- 
ersion  of  that  species  of  stock,  but  is  entitled  to  claim 
le  difference  between  the  present  dividends  and  the 
early  sum  of  54/.  125.,  given  to  her  by  the  will. 

If  there  is  any  difficulty  in  making  good  the  differ- 
QCe  out  of  the  general  estate  of  the  testator,  she  must 
av;^  die  deficiency  raised,  from  time  to  time,  by  the  sale 
f  parts  of  the  appropriated  stock. 
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of  54/.  125.  from  the  death  of  the  testator,  and  to  have 
the  difference  between  that  sum  and  the  amount  of  the 
dividends  arising  from  the  1146/.  125.  new  4  percent 
annuities,   standing  in  the  name  of  the  AccomRaBt 
General  in  trust  in  this  cause  (being  the  fund  set  apait 
for  answering  this  annuity),  and  also  her  costs  of  tiv 
suit,  and  the  sum  of  34/.  195.  4^.  as  the  arrear  of  the 
interest  now  due  to  the  Plaintiff."     Then,  after  direct- 
ing the  costs  of  the  parties  to  be  taxed,  it  ordered, 
^^That  so  much  of  the  1 146/.  I2s.  new  4  per  cenl.  annui- 
ties, as  will  be  sufficient  to  raise  the  sum  of  S4/»  19s.  id, 
and  such  several  costs,  be  sold ;  that  out  of  the  monejf 
to  arise  by  the  sale,  such  sum  of  34/.  195.  4dl,  and  saA 
costs,  be  paid '^  in  the  manner  therein  mentioned;  ^  tbit 
the  dividends  of  the  residue  of  the  11462. 1^.  be  paid 
to  the  Plaintiff  during  her  life,  in  part  satisfiution  of  (he 
said  annuity;  and  that  she  be  at  liberty  to  apply  to  the 
Court  fix)m  time  to  time  for  a  sale  of  so  tnuch  of  die 
residue  of  the  said  new  4  per  cent,  annuities,  as  wiH  be 
sufficient  to  raise  so  much  of  the  accruing  payments  of 
her  annuity  of  54/.  125.,  as  the  dividends  of  the  residue 
of  such  new  4  per  cent  annuities  will  fidl  short  of  sb&^ 
fying." 


Jkg.  La.  1«S5. 2.  aivs. 
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WALTER  V.  PATEY.  Marchi4. 

A    TESTATOR  bequeathed  the  sum  of  500Z.  charged  The  costs  of  a 

^^  on  his  real  and  personal  estate  to  two  trustees  upon  J^^If^" 

tru3t  for  his  daughter  during  her  life,  and  afterwards  for  *gacy,  whic(i 

ber  children ;  and  he  appointed  his  son  executor  as  well  ^^  reriduaiv 

^  residuary  legatee  and  devisee.  ^^P^  M 

oneredtopa^, 

ordered  to 
The  bill  was  filed  by  the  trustee  against  the  executor  Sl™^!!!^^^ 

for  payment  of  the  500/.   The  money  had  been  brought  gencarel  eit;atei 
1^4,^  o       A.  because  the 

into  Court  executorlpd 

qualiified^ 

•     .  •  offer  to  pay 

The  executor  insisted  by  his  answer,  that  the  suit  was  y^y  a  jestricii 

unnecessary;  as  he  had  always  beai  willing  to  pay  the  l^?^'*^^^^ 

l^acy :  and  the  question  was,  whether  the  costs  ought  tp  ioipofle. 

to  come  out  of  the  particular  fund  which  was  the  subject 

9f  the  suit,  or  should  be  borne  by  the  general  estate  of 

the  testator,  to  which  the  Defendant  was  beneficially 

aatitled 


Mr.  Heald  and  Mr.  Wakefield,  for  the  Plaintifi: 

Mr.  Ching,  for  the  Defendant 

It  appeared  that  the  Defendant,  although  he  had 
c^red  to  pay  the  legacy,  had  qualified  his  offers  to 
pay,  by  insisting,  all  along,  that  it  should  be  laid  out  on 
snch  security  as  he  should  approve  of;  and,  for  that 
reason,  the  Master  of  the  Rolls  ordered  the  costs  to  come 
out  of  the  testator*^  general  ^tate. 


Cc  2 
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Rolls. 

March  13.  COSLAKE  V.  TILL. 

August  4. 

In  an  agree-     T^HE  Defendant  Till  was  the  occupier  of  a  poblic- 

SSt^^^^lUf  **°"*®  ^"^  ^^^  Plumber^  Arms,  which  he  held  as 

a  public  house  tenant  at  will  under  Messrs.  Elliott  and  Co..  brewers, 
the  poLesJon  ^V  *  n^^niorandum  of  agreement  dated  the  5th  of  Jfiardi 
tnde,  and  ]  824,  he  contracted  to  sell  and  assign  to  the  Plaintiff 
Se  house  at  a  Coslake  for  105/.  the  possession,  trade,  and  good-will 
^d^  fS?*  ^^  ^^^  public-house ;  to  sell  to  him  also  the  household 
stock  and  fur-  furniture  and  tenant's  fixtures  at  an  appraisement  not 

vaJuation^one  ^^^^*"g  250/.,  to  be  made  by  two  appraisers  or  their 
of  Uie  teiins  umpire,  and  the  stock  of  porter,  ale,  and  spirituous  li- 
poMttsibn         quors,  not  exceeding  specified  quanties  or  values,  at  the 

should  be  sum  which  should  be  fixed  by  two  licensed  iniacers  or 
taken,  and  the     ,    .  .        ,  j      i 

money  paid  on  their  umpire;  to  transfer  to  him  the  beer  and  other 

a  given  day,  licenses  on  beincr  paid  for  the  time  which  they  should 
tune  IS  of  the  °  '^  .  "^ 

essence  of  the  have  still  to  run  ;  and  to  give  him  possession  of  the  pre- 

^pjj^^^^  mises  on  or  before  the  26th  of  March  then  next    Ow- 

wnowasnot  lake  on  his  part  agreed  to  accept  of  these  conditions; 

to  fulfil  his  ^^  P^y  ^^^  ^^^  possession,  trade,  and  good- will  the  sum 

part  of  the  of  105/.  on  the  licenses  beincr  assimied  to  him;  and  to 
contract  on  .  t  .  i     ,  i      /T  ,.  j 

that  day,  can-   P&y  the  sum  at  which  the  goods,  fixtures,  licenses,  and 

not  compel  a  stock  should  be  valued,  and  to  take  possession  of  the 
specific  per-  .  '  ^ 

formance,         house  and  premises,  on  the  day  and  time  before  men- 

w*Sidy  on    ^^°^-     ^  deposit  of  SO/,  was  paid  by  Coslake. 
the  following 

proceeded  to        ^^  ^^'^  ^*^  ^^  ^7  Coslake  for  a  specific  period 

complete  the    mance  of  this  agreement 
purchase. 
QiKPrr,  whe-  * 

ther  *.^"*1  It  was  resisted  by  the  vendor  on  the  ground,  that  the 

enforce  the  purchaser  was  not  ready  to  perform  his  part  of  the  con- 
performance 

of  a  contract  for  the  purchase  of  a  subject  matter,  of  which  the  eood-will  of  • 
public  house,  unconnected  with  any  fixed  interest  in  the  premises,  forms  the  pno" 

cipalpart. 

tract 
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tract  at  the  stipulated  time,  by  having  the  valuation         1826. 
completed  on  his  behalf,  and  by  taking  possession  and      Coslake 

paying  the  purchase  money.  v. 

Till.  * 

The  evidence  for  the  defendant  proved,  that,  shortly 
l)efore  the  26th  of  March,  Coslake  made  application  to 
TiU  to  receive  his  bill  of  exchange,  instead  of  cash,  in 
part  payment  of  the  sum  which  he  should  have  to  pay . 
iiat  TiU  refused  to  accede  to  such  a  proposal,  insisting 
VOL  the  strict  performance  of  the  contract ;  that  Barton^ 
lie  appraiser  selected  by  Till,  made  an  inventory  of  the 
Eiimiture  and  fixtures,  and  sent  a  copy  of  it  to  Walker 
nrho  was  Codak^s  appraiser,  on  the  25th  of. March,  be- 
lore  twelve  o'clock  at  noon ;  that,  on  the  26th  of  March, 
SI  person  attended  on  the  premises  on  behalf  of  Till, 
from  nine  in  the  morning  till  twelve  at  night,  in  order 
that  a  valuation  might  be  made,  and  the  contract  com- 
pleted ;  that  the  plaintiff  did  not  attend,  nor  any  one  on 
bis  behalf;  but  that  WaUcer  sent  to  Barton  a  note,  stat- 
ing that  he  was  unable  to  meet  him  on  the  following 
day,  but  would  attend  for  the  purpose  of  completing  the 
iraluation  on  the  27th  of  March. 

The  Plaintiff,  on  the  other  hand,  insisted,  that  time 
was  not  of  the  essence  of  the  contract ;  that,  although 
Walker,  his  appraiser,  was  not  ready  to  proceed  with 
the  valuation  on  the  26th  of  March,  yet  Till,  by  omit- 
ting to  send  the  inventory  till  the  day  immediately  pre- 
ceding, had  not  given  Walker  a  reasonably  early  notice, 
ind  bad  himself  therefore  caused  or  been  accessary  to 
:he  delay ;  and  that  Walker  would  have  been  ready  to 
lave  proceeded  With  the  valuation  on  the  day  following 
lie  26th  of  March,  or  shordy  afterwards. 

It  was  admitted  in  the  answer,  that,  on  the  27th  of 
March,  Walker  attended  at  the  premises  for  the  purpose 

Cc  3  of 
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1826.  of  making  the  appraisement,  and  that  the  Defendant  rtf* 

^^   '    ^  fused  to  permit  him  to  make  it,  because  the  day  firf  thcf 

COSLAKE  *^ 

V.  completion  of  the  purchase  was  past. 


Till. 


Mr.  Stigden  and  Mr.  Combe  for  the  t'laintitf'. 
Mr.  Shadwell  and  Mr.  W.  Kaye  for  the  t>efenclant 

The  Master  of  the  Rolls. 

The  substantial  subject  matter  of  this  contract  wcls. the 
good-will  of  the  trade  carried  on  in  this  public-houM.  In 
Baxter  v.  Connolly^  {a)  the  Lord  Chancellor  appear^  W 
have  been  of  opinion  thdt  a  contract  for  the  sale  of  ft 
good-will  could  not  be  enforced  in  equity.  "  The  Coart 
certainly  will  not  execute  a  contract  for  the  sale  of  i 
good-will;  at  the  same  -time  it  will  not  enjoin  against 
any  proceedings  at  law  under  such  an  agreement.  Siip^ 
pose,  for  instance,  there  is  a  contract  for  the  good«will 
of  a  shop ;  it  cannot  be  conveyed,  and  the  Court  woiiM 
say,  go  and  make  what  you  can  of  it  at  law;  if  you  M 
recover,  very  well,  we  will  not  prevent  you;  if  you  camMt, 
very  well  again,  we  will  not  assist"  Here  the  contract 
may  be  represented  as  having  been  for  something  more 
than  a  mere  good-will :  the  possession  of  the  house  was 
to  be  delivered ;  but  nothing  more  ihan  possession  could 
be  given,  for  Till  had  no  interest  in  the  house^  ezcq)t 
under  a  parol  demise.  The  agreement  was,  that  pos* 
session  should  be  delivered  on  the  26th  of  Mdrdi^  and 
the  principal  consideration  is,  whether  time  was  not  a 
material  ingredient  in  the  contract. 

Till  occupied  the  bouse  as  tenant  to  Messrs.  Bli^ 
and  Co.,  without   having  any  definite    interest  in  it: 

(a)  1  Jac,  <J  Walker,  580. 

and 
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nd  therefore  it  was  important  to  him  that  possession        1826. 
Iiould  be  taken  by  the  succeeding  occupier  on  the  very 
ay  which  had  been  fixed;  for,  if  TiU  retained  possession 
fter  that  day,  he  might  have  become  tenant  for  the  suo- 
eediog  year,  and  have  incurred  fresh  liabilities. 

The  stock,  too,  was  to  be  taken  on  the  26th  of  Marchj 
od  that  stock  was  of  a  fluctuating  kind.  The  quantities 
f  ale,  beer,  and  spirituous  liquors  would  probably  not  be 
lie  same  on  the  27th  of  March,  as  they  were  on  the  pre- 
eding  day.  Where  the  subject  matter,  which  is  to  be 
ought  and  sold,  is,  in  its  very  nature,  exposed  to  daily 
aiiadon,  time  must  necessarily  form  a  very  material  in- 
;redient  in  the  contract. 

Tlie  26th  of  March  was  the  latest  time,  at  which,  ac« 
ording  to  the  stipulations  of  this  contract,  possession 
ras  to  have  been  delivered  and  the  money  paid.  On 
he  preceding  day,  TiU  had  sent  an  inventory  to  Walker^ 
?ho  was  Coslak^s  appraiser;  and  as  it  related  to  the 
irticles,  which  were  to  be  transferred  on  the  26th,  it 
x>uld  not  be  expected  that  it  should  be  made  long  be- 
ore  the  time  appointed  for  the  change  of  possession.  On 
he  26th,  Till  was  ready  to  have  delivered  up  the  pre* 
nises  and  stock,  and  to  have  received  the  amount  of  the 
raluation;  but  no  step  was  taken  by  Coslake,  or  on  his  be- 
lalf  t  and  this  is  the  more  worthy  of  notice,  because,  when 
Doslaief  a  few  days  before,  applied  to  the  vendor  to  re^ 
)eive  bills  in  part  payment  of  the  purchase,  Tillj  on  re- 
iising  to  do  so,  had  intimated,  that  he  expected  the 
sontract  to  be  performed  literally.  The  only  thing  done 
m  the  part  of  Coslake,  on  the  26th  of  March,  was,  that 
Walker  sent  a  note,  stating  that  he  had  received  the  in- 
ventory at  a  late  hour  on  the  preceding  day,  and  that, 
having  other  business  which  required  his  presence,  he 
ooold  not  attend  at  the  appointed  time,  but  that  he  would 

Cc  4  be 
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be  ready  to  proceed  with  the  valuation  on  the  folloiniig 
day.  The  Defendant,  however,  does  not  choose  to  be  so 
dealt  with.  He  says  —  ^^  Inasmuch  as  I  shall  incur  fresh 
liabilities  by  retaining  the  premises ;  as  the  stock  will  in 
the  mean  time  vary ;  as  I  cannot  shut  up  this  house  and 
suspend  this  trade  for  a  day  or  two,  the  value  of  it  as  a 
public-house  depending  on  its  being  kept  regularly  open: 
I  shall,  therefore,  no  longer  consider  myself  as  bound 
by  this  contract." 


Independently  of  the  question,  whether  the  Coort 
would  enforce  performance  of  a  contract  for  a  subject 
matter,  of  which  a  good-will  forms  so  principiEit  a  party 
I  consider  that  time  was  a  material  ingredient  in  this 
contract;  and,  therefore,  the  bill  must  be  dismissed 
with  costs. 


Rolls. 
March  15. 

An  affidavit 
made  in  sup- 
port of  a 
state  of  facts, 
mav  be  refer- 
red for  scan- 
daly  but  not 
for  iinpertin- 
ence,  by  a 
party  who  has 
filed,  in  sup- 
port of  a 
counter  state 
of  facts,  an 
affidavit 
which  appears 
to  be  an  an- 
swer to  the 
former. 


In  the  Matter  of  BURTON. 

A  REFERENCE  having  been  made  to  the  Master 
to  appoint  n  guardian  of  an  infant ;  a  proposal 
and  state  of  facts  was  carried  in,  and  was  supported  by 
an  affidavit  of  Anne  Burton^  which  contained  some  impu- 
tations on  the  character  of  Lucy  Hodges,  the  infant's 
mother.  A  counter  state  of  facts  was  afterwards  carried 
in,  and  was  supported  by  an  affidavit  of  Mrs.  Hodges^  in 
which  she  replied  to  and  denied  the  charges  whicfi  btd 
been  made  against  her.  This  affidavit  was  referred  for 
scandal  and  impertinence :  and,  the  Master  having  r^ 
ported  some  passages  in  it  to  be  scandalous  and  imper- 
tinent, an  order  was  made,  on  the  18th  of  Febnunyt 
that  these  should  be  expunged.  On  the  same  day,  I^V 
Hodges  obtained  an  order,  referring  the  affidavits  ofJ^ 

Burton 


BORTOK. 
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BurtoTtj  and  of  Gilbert  Btirton,  and  William  Burton,  for  1826. 

icandal  and  impertinence.     The  affidavit  of  Gilbert  and  .    :.-' 
William  Burton  had  been  sworn,  while  the  former  refer-  of 

mce  was  pending. 

A  petition  was  now  presented  to  discharge  Lucy 
Hedged  order  as  irregular. 

Mr.  Cooper,  for  the  petition,  contended,  that,  as  Mrs. 
Hodges  had  filed  an  affidavit  in  answer  to  Ann  Burton's 
iffidavit,  she  could  not  afterwards  refer  it  for  impertin- 
mce.  He  cited  Abergavenny  v.  Abergavenny  (a),  Ferrar 
r.  Ferrar  (i),  and  two  anonymous  cases,  (c) 

Mr.  Boupellj  contra. 

Mrs.  Hodge^  affidavit  is  to  be  regarded  as  filed,  not 
n  answer  to  Anne  Burton's  affidavit,  but  in  support  of 
ber  own  counter-state  of  facts.  Even  if  the  order  has 
^ne  too  far  in  referring  Anne  Burton's  affidavit  for 
impertinence,  it  is  unquestionably  regular  in  every 
other  respect,  and  cannot  be  discharged  in  toto. 

The  Master  of  the  Rolls. 

Upon  perusing  Mrs.  Hodges'  affidavit,  it  appears  to  me 
to  have  been  filed  with  a  double  view ;  both  to  support 
her  own  counter  state  of  facts,  and  also  by  way  of  answer 
to  the  allegations  contained  in  Anne  Burton's  affidavit 
According  to  the  authorities,  the  distinction  between 
scandal  and  impertinence  seems  to  be,  —  that  a  party 
cannot  have  a  reference  for  impertinence,  after  he  has 
answered  or  submitted  to  answer  that  which  contains  the 

(a)  2  Peere  Willianu,  311. 

(6)  1  Dicketu,  173. 

(c)  2  yeMey,sen.,63l,     5  Fese^^fjun.,  656. 

matter 


389 


CASES  IN  CHANCERY. 


1826. 


Id  the  Matter 
of 

BURTOK. 


matter  he  complains  of,  but  that,  even  after  answer,  or  a 
submission  to  answer,  matter  may  be  referred  as  scanda- 
lous.    The  order,  therefore,  in  referring  Mrs.  BwrtoiC% 
affidavit  for  impertinence,  goes  too  fiur ;  but  it  was  quite 
regular  for  Mrs.  Hodges  to  refer  that  affidavit  for  scan- 
dal, and  the  other  affidavit  for  scandal  and  impertinence* 
Under  these  circumstances,  all  that  the  Court  ought 
do  is,  to  vary  the  order  of  the  18th  of  February  by  dis- 
charging so  much  of  it  as  refers  Anne  Burtofi*%  affidavL 
for  impertinence,  (a) 

The  order  was  made  without 


(a)  Qtutre,  whether  it  is  regular  swers  for  insufficiency  by  one  o 

to  refer  for  scandal  and  imper-  der :   and  their  opinion  of 

tinence,  by  one  order,  two  affida-  practice  is  sanctioned  by 

vits  sworn  by  different  persons  ?  v.  Moorsom,  {a) 
It  is  deemed   by  the  registrars        In  the  present  case,  no 

irregular,  to  refer  separate  an-  tion  of  this  kind  was  taken. 


(a)  2  Sim,  4"  Siu.,  478. 


March  lu  MORSE  V.  LORD  ORMONDE. 

21,22. 
April, 

A  testatrix  de-    OARAH  PRICE  CLARK,  wife  of  Job  Hart 
viset  o      or  Qlark,  having  an  absolute  power  of  appointmoit, 

will,  or  otherwise,  over  die  reversion,  or  remainder,  i 
fee  simple,  of  certain  lands  and  hereditaments,  exp 
upon  the  determination  of  some  life  estates,  and  esta 
in  tail-male,  made  her  will,  or  an  appointment  in 


life,  remainder 

to  A.'8  first 

and  other  sons 

in  tail-male, 

remainder  to 

A.'8  daughters 

as  tenants  in 

common  in 

tail,  with  cross  remainders  between  them  in  tail ;  remainder  to  trustees  for  a  term 

years  upon  trust,  to  raise  and  pay  such  legacies  as  she  had  thereafter  given, 

should  give  by  any  codicil :  and,  in  a  subseouent  part  of  the  will,  she  bequeath.^ ^ 

various  legacies  from  and  immediately  after  the  decease,  and  failure  of  issue  of  A 
Held  that  "  fiulure  of  issue*'  in  the  gift  of  the  legacies  must  be  considered  "  failure 
of  such  issue,  as  were  included  in  the  limitation  of  the  estate,"  and  that,  therefoi 
the  bequests  were  not  too  remote. 

nai 
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r  fl  will  (a),  bearing  date  on  the  22nd  of  December 
id  executed  and  attested  in  the  manner  required 
ind  by  the  terms  of  her  power  in  order  to  pass 

free- 


1826. 


Morse 

V, 

Lord  Or- 
monde. 


jm  the  proceedings 
»use  of  Lords,  in  the 
f  the  Marquis  of 
T,  Arkxvri^ht,  it  ap- 
t  Sarah  Price  Clark 
inthe  following  man- 
reversion  and  power, 
fy  Bagnall  Clarky 
St  win,  bearing  date 
of  December^  1774, 
[  devised  to  Thomas 
'iiptvith  and  Edward 
and  their  heirs,  all 
*B  therein  described, 
he  same  unto  them, 
e  use  of  them,  their 
[  assigns  for  ever,  to 
It  (subject  to  cer- 
ial  trusts  long  since 
»  that  they  Thomas 
\kipwith  and  Edward 

and  the  survivor 
,  and  the  heirs  of 
•vivor,   should   con- 

and  singular  his 
3  the  use  of  his  bro- 
hert  Clark,  and  his 
br  life,  without  im- 
nt  of  waste ;  with  a 
1  to  trustees  to  pre- 
Uingent  remainders; 
T  to  the  first,  and 
ler  son  of  the  body 
aid  brother  in  tail- 
(mainder  to  his  sister 
Harke^  and  her  as- 


signsy  during  her  life,  witli- 
out  impeachment  of  waste» 
with  a  limitation  to  trustees 
to  preserve  contingent  re- 
mainders ;  remainder  to  her 
first,  and  every  other  son  ia 
tail-male ;  remainder  to  Clc' 
meni  Kynnersleyy  and  his  as- 
signs, during  his  life,  without 
impeachment  of  waste,  with 
a  limitation  to  trustees  to  pre- 
serve contingent  remainders ; 
remainder  to  the  first,  and 
every  other  son  of  the  body 
of  Clement  Kinnersley  in  tail- 
male  ;  remainder  to  Winman 
Samuel,  and  his  assigns,  du- 
ring his  life,  without  impeach- 
ment of  waste,  with  a  li- 
mitation to  trustees  to  pre- 
serve contingent  remainders ; 
remainder  to  the  first,  and 
every  other  son  of  the  body 
of  Winman  Samuel  in  tail- 
male;  remainder  to  the  tes- 
tator's own  right  heirs  for 
ever. 

Godfrey  Bagnall  Clark 
died  in  1774,  without  issue, 
leaving  his  brother,  Gilbert 
Clark,  his  heir  at  law. 

Gilbert  Clark,  by  his  last 
will,  bearing  date  the  7th  day 
of  Marchf  1775,  devised  to 
Sarah  Clarky  her  heirs  and 
assigns,  the  reversion  or  re- 
mainder 
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freehold  estates  By  that  will,  she,  in  pui'suance  of  her 
powers,  devised  and  appointed  her  reversion  or  re- 
mainder in  fee-simple  in  these  lands  and  hereditaments, 
expectant  on  the  several  deceases  of  her  son,  herself 
and  Clement  Kinnersley  without  issue  male,  to  trusttes 
and  their  heirs,  upon  trust,  to  convey  and  setde  the 
same  to  the  use,  that  her  daughter  Anna  Maria  Catherine 
Clark  might  receive  thereout,  during  her  minority,  or 

untS 


mainder  in  fee-simple,  of 
and  in  all  the  real  estates 
of  the  said  Godfrey  Bagnall 
Clark. 

Gilbert  Clark  died  in  the 
year  1786>  without  issue, 
leaving  his  sister  Sarah^  who 
had  married  Job  Hart  Price, 
his  heiress  at  law ;  thus,  upon 
his  death,  she  became  entitled 
under  the  will  of  Godfrey 
Bagnall  Clark,  to  an  estate 
for  life  in  his  lands  ;  and,  sub- 
ject to  the  intervening  limi- 
tations therein  contained,  she 
was  entitled  as  devisee  and 
heiress  at  law  o^  Gilbert  Clark, 
to  the  ultimate  remainder, 
and  reversion  in  fee,  of  and  in 
the  lands  and  hereditaments 
of  Godfrey  Bagnall  Clark. 

In  1786  and  1796,  she  and 
her  husband  levied  fines  of 
these  lands  and  heredita- 
ments :  and  it  was  declared, 
that  (subject  to  her  own  life 
estate  in  the  premises,  and 
to  an  estate  in  tail-male,  in 
remainder  afler  her  death, 
to  her  first  and  other  sons 
successively ;    to  estates  in 


remainder  to  Clement  Kp" 
nersley  for  his  life,  and  to 
his  first  and  other  sons  auo- 
cessively  in  tail-male;  and 
to  the  like  estates  in  reroiun- 
der  to  fVinman  Samuel  for 
his  life,  and  to  his  first 
and  other  sons  successively 
in  tail-male)  the  fines  so 
levied  should  enure  to  the 
use  of  such  persons  &c.,  and 
charged  and  chargeable  with 
the  payment  of  such  yearly 
or  other  sums  of  money  kc, 
as  she,  Sarah  Price,  by  any 
deed  &c.,  to  be  by  her  exe- 
cuted &c.,  or  in  or  by  her  last 
will  &c.,  should  direct,  limit, 
or  appoint. 

The  interest  of  Sarah 
Clark  was  merely  equitable; 
for  the  legal  estate  was  oat- 
standing  in  the  heir  of  Ed' 
ward  Gibbon,  who  was  the 
surviving  trustee  under  the 
will  of  the  original  testator 
Godfrey  Bagnall  Clark, 

Winman  Samuel  died  with- 
out issue :  his  death  seems  to 
have  happened  before  the 
date  of  Mrs.  Clark^s  will. 
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until  she  married  with  the  consent  of  her  guardians,  an 
innuity  of  1 000/.  for  her  maintenance;  and,  subject  thereto, 
to  the  use  of  the  testatrix's  husband,  Job  Hart  Price  Garky 
ind  his  assigns,  without  impeachment  of  waste,  during 
Jie  joint  lives  of  him  and  her  daughter,  or  until  her 
laughter    should    attain    twenty-one,    or    marry    with 
x>nsent,  which  should  first  happen;  then,  to  the  use 
ind  intent  that  a  moiety  of  the  estates,  in  case  Job  Ha?^ 
Price  Clark  should  be  then  living,  but,  if  he  were  dead, 
Jiat,    from   and  after   his   decease,   the  whole   of  the 
estates  should  be  limited  to  one  or  more  trustees,  nomi- 
lated  by  her  daughter,  and  their  heirs,  during  the  life 
>f  her  daughter,  in  trust  to  apply  the  rents  and  profits 
iiereof.  Tor  her  daughter's  separate  use ;  and  as  to  the 
3ther  moiety  of  the  estates,  from  and  after  the  marriage  of 
[ler  daughter,  or  her  attaining  the  ageof  twenty-one,  which 
should  first  happen,  to  the  use  oi  Job  Hart  Price  Clark, 
ind  his  assigns  for  his  life,  without  impeachment  of 
B^aste :  "With  remainder," continued  the  testatrix,  **afler 
the  death  of  my  said  daughter,   as  to  one  moiety  of  all 
the  said  estates,  in  case  her  father  shall  be  then  living, 
but,  if  then  dead,  and  from  and  after  his  death,  then  as 
JO  the  whole  thereof,  to  the  use  of  the  first  and  other 
son  and  sons  of  my  said  daughter  successively  in  tail- 
male,  with  remainder ;  in  default  of  such  issue,  to  all  and 
svery  the  daughter  and  daughters  of  my  said  daughter, 
if  more  than  one,  as  tenants  in  common  in  tail,  with 
cross-remainders   between   them  in  tail,  and  with  re- 
mainder to  -an  only  or  only  surviving  daughter  in  tail ; 
mth  remainder,  in  default  of  all  such  issue  of  my  said 
daughter,  as  to  one  moiety,  or  the  whole,  as  the  event 
may  happen,  of  all  the  aforesaid  estates,  to  the  use  of 
one  or  more  trustee  or  trustees,  to  be  for  tliat  purpose 
named,  their  executors,  administrators,  and  assigns,  for 
the  term  of  1000  years  without  impeachment  of  waste, 

upon 
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upon  trust,  by  the  usual  ways  and  means,  to  raise  and 
levy  such  legacies  or  sums  of  money  as  I  have  hevejo- 
after  given  and  bequeathed,  or  shall,  by  any  codicil  or 
codicils  hereto,  hereafter  give  and  bequeath,  and  pay  the 
same  to  the  persons  respectively  hereinafter  or  in  aod 
by  such  codicil  or  codicils  named  or  to  be  named ;  and, 
as  to  the  said  moiety,  or  the  whole,  as  the  event  may 
happen,  of  the  said  estates,  to  be  comprised  in  the  said 
term  of  1000  years,  from  and  after  the  end,  expiration, 
and  other  sooner  determination  thereof,  and,  subject  in 
the  mean  time  thereto,  and  to  the  trusts  thereof,  to  the 
use  of  my  said  husband,  the  said  Job  Hart  Price..Clarkf 
his  heirs,  and  assigns  for  ever."  The  testatrix  theii,  after 
giving  powers  of  leasing  to  the  tenants  for  life,  and  au- 
thorising her  daughter,  in  case  she  should  have  issue 
male,  to  charge  the  estate  with  portions  for  youoger 
children,  proceeded  as  follows  : 


^^  I  give  and  bequeath,  from  and  immediately  after 
the  death  of  my  said  son,  Godfrey  Thomas  Robert  Price 
Clark,  and  the  said  Clement  Kinnersley  respectivdyi 
without  issue  male,  and  the  decease  and  failure  of  issue 
of  my  said  daughter,  Anna  Maria  Catherine  Clark,  die 
several  legacies  or  sums  of  money  hereinafter  mentioned, 
that  is  to  say,  the  sum  of  20,000/.  equally  between  and 
amongst  the  four  younger  children  of  the  late  Catharine 
Watson,  who  was  sister  of  the  late  Mr.  Winman  Samud, 
&c.,  the  sum  of  5000/.  to  Catherine  Kinfierdey,  sist^  of 
the  said  Clement  Kinnersley,  the  sum  of  5000/.  to  Beder 
Morse,  only  son  of,  &c. ;  the  sum  of  3000/.  to  Hannoi 
Sophia  Hufdoke,  daughter  of,  &c. ;  and  the  sum  of  2000L 
to  Henry  Edward  Hunloke.  And  I  do  hereby  give  and 
bequeath,  from  and  immediately  after  my  decease^  unto 
Thomas  Windsor  Hunloke,  William  GresUy,  James  Hah 
son,  and  William  Spear,  (these  were  the  trustees  to  whom 

she 


CASES  IN  CHANCERY. 

•he  had  devised  her  real  estates)  or  such  of  them  as 
shall  survive  me,  the  sum  of  500/.  a-piece,  to  be  paid 
within  three  calendar  months  next  after  my  death,  by 
and  out  of  my  moiety  of  the  surplus  rents  and  profits 
of  the  aforesaid  estates ;  and  such  other  monies  or  per- 
sonal estates  as  are  settled  upon  me,  or  made  subject  to 
my  disposition."  The  better  to  secure  the  payment  of 
these  l^acies  of  500/.,  she,  at  the  conclusion  of  her  will, 
irharged  them  upon  the  reversion  of  the  estates  which 
the  had  before  devised. 


S8T 


1826. 


MOESS 

Lord  Or. 

UOVDZ, 


She  afterwards  made  several  codicils,  which  only 
dianged  the  trustees  and  the  amount  of  the  legacies 
fpyen  to  them.  The  legacy  given  to  Hetity  lapsed,  by 
his  death,  in  the  lifetime  of  the  testatrix. 

Sarah  Price  Clark  died  in  January  1802,  leaving  one 
son  and  one  daughter  her  surviving ;  viz.  G.  T.  R.  P. 
43arkj  who  died  in  1802,  under  twenty-one,  and  with- 
'Oot  issue,  and  Anna  Maria  Catharine  Price  Clarke  who, 
in  1805,  intermarried  with  the  Marquis  of  Ormonde^ 
then  Earl  of  Ormonde  and  Ossory. 


Job  Hart  Price  Clark  died  in  1811,  leaving  Lady 
Ormonde  his  heiress  at  law.  In  1815,  Clement  Kynners* 
ley  died  without  issue ;  and,  in  1817,  Lady  Ormonde  died 
without  issue.  At  her  death,  all  the  particular  estates, 
acquired  under  the  preceding  wills  and  settlements,  were 
spent ;  and,  partly  under  deeds  executed  by  Job  Hart 
Price  Clarkj  and  partly  under  Lady  Ormonde^s  will, 
(but  with  some  exceptions,  and  subject  to  some  charges 
specified  therein).  Lord  Ormonde  became  entitled  to  the 
whole  of  the  property  in  fee  simple. 

The  bill  was  filed  by  the  persons,  who,  under  the  will 
of  Sarah  Price  Qarij  claimed  the  legacies  of  MjOOOL 

and 
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and  5000/.,  to  have  these  sums,  with^interest  from  Ac 
time  of  Lady  Ormonde's  death,  raised  out  of  the  land 
by  a  sale  or  mortgage  of  the  term  of  1000  years. 

The  persons,  who  were  interested  in  the  lands,  insisted 
that  the  legacies  were  void,  as  depending  on  too  remote 
a  contingency;  for  they  were  not  to  take  effect  tiUt 
general  failure  of  issue  of  Lady  Ormonde^  while  tbe 
estates,  previously  limited  in  the  property  on  which  die 
charge  was  sought  to  be  thrown,  being  first  to  h^  sons 
in  tail  male,  and  then  to  her  daughters  in  tail  general^ 
included  only  sons  and  their  male  i^sue,  and  daugfneiB 
and  their  issue,  but  did  not  include  the  daughters  of 
sons  and  the  issue  of  such  daughters  or  any  female 
issue  of  the  sons,  or  issue  of  such  female  issue,  (a) 

The  Vice-Chancellor  (A),  by  a  decree  dated  the  \M 
otjuly  1820,  declared,  "  that  the  legacy  of  5000/.,  giw» 
and  bequeathed  by  the  will  of  &  P.  Clarkj  the  testabk 
in  the  pleadings  named,  to  the  Plaintiff,  and  the  legacy, 
of  20,000/.  thereby  given  and  bequeathed  to  the  dui* 

dnft 


(a)  Under  deeds  executed  in 
1 809,  Lady  Ormonde  had  a  power 
of  appointing  and  charging  the 
reversion  of  one  moiety  of  the 
estates,  expectant  upon  failure  of 
issue  of  her  body;  and,  by  her 
will,  dated  the  2d  o? March,  1817, 
and  made  in  pursuance  of  that 
power,  she  declared  it  to  be  her 
will  and  desire  that  the  several 
legacies  and  sums  of  money  left 
by  her  late  mother,  by  her  will, 
or  any  of  the  codicils  thereto, 
should  be  considered  as  charged 
on  all  the  estates  generally,  and  be 
borne  by  them  in  proportion  to 
their  respective  relative  value, 
such  value,  if  disputed,  to  be  as- 


certained and  settled  by  herL^f 
Otmonde's  trustees  and  exeoB- 
tors.  One  point  raised  on  the 
pleadings  was,  that  the  legadiiltf 
20,000/.,  5,000/.,  and  S^CO^ 
even  though  the  bequest  of  tiMB 
by  Sarah  Price  Clark  should  ftfl 
as  depending  on  too  reinote  t 
contingency,  became,  by  reiNa 
of  the  clause  in  Lady  Ormomii% 
will,  effectually  chai^ged  upoa  tlit 
estates.  That  question,  howefC^ 
was  not  discussed  before  theLoil' 
Chancellor.  The  argument  bdbn 
his  Lordship  turned  wholly  on  the 
Ttilidity  of  the  original  bequeit 
of  the  legacies. 
{J})  B  Mad.\\S. 


CASES  IN  CHANCERY. 


M9 


sn  of  Catherine  fVatso^,  in  the  pleadings  named,  and 
t  several  other  legacies  charged  by  the  said  will  and 
rersion  therein  mentioned,  are  well  charged  upon  the 
ates,  hereditaments,  and  premises,  comprised  in  the 
m  of  1000  years  thereby  created. " 

From  this  decree  the  trustees  and  executors  under  the 
U  of  Walter  Marquis  of  Ormonde  appealed. 

Mr.  Home  and  Sir  George  Hampson ;  Mr.  Sugden 
d  Mr.  RoupeU ;  the  Solicitor-General  and  Mr.  EUi- 
i;'Mr.  Poison  and  Mr.  Koe;  for  parties  interested  in 
listing  the  legacies. 

Tie  gift  of  these  legacies,  being  after  a  general  failure 
issue  of  Lady  Ormonde^  is  in  itself  too  remote ;  and 
sy  cannot  be  supported  as  a  charge  upon  the  reversion 
the  real  estates,  for  they  are  limited  after  an  indefinite 
lure  of  a  class  of  issue,  who  are  not  inheritable 
der  the  prior  limitations.  The  former  devises  being 
ly  to  the  sons  of  Lady  Ormonde  in  tail  male,  and  to  her 
ugfaters  in  tail  general,  female  issue  of  sons,  and  the 
ficendants  of  such  female  issue,  take  no  estate  in  the 
ads.  But  the  bequest  is  upon  failure  of  this  class  of 
m^  as  well  as  of  those  other  lines  of  issue  to  whom 
e  preceding  estates  tail  extended :  and,  therefore,  the 
le  adopted  by  the  House  of  Lords  in  Lady  Lanes-- 
nMfgA  V.  Fox  {a)  must  apply  here. 

Two  modes  of  construction  may  be  adopted  by  those 
bo  struggle  to  sustain  such  a  bequest  They  must 
ake  the  charge  and  the  prior  limitations  correspond; 
idy  for  that  purpose,  they  must  either  extend  the  prior 
nitations  beyond  the^  expressions  of  the  wiU,  or  acce<- 
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(a)  Cases  TVmp.  Talbot,  S62. 

Dd 


lerate 


390 


CASES  IN  CHANCERY. 


1826. 


M0R8E 

V. 

Lord  Or- 
monde. 


lerate  the  charge,  so  that  it  may  arise  at  an  earlier  period, 
than  that  which  the  words  of  the  testatrix,  taken  in  thdr 
strict  sense,  point  out.  If  they  adopt  the  former  of  these 
two  modes  of  construction,  they  imply  estates  so  as  to 
incUuie  uU  the  issue  of  sons ;  if  they  have  recourse  to 
the  latter,  they  must  say,  that  the  bequest  is  to  take 
effect,  not,  as  the  witrexpressly  directs,  upon  a  general 
failure  of  Lady  Omionde\  issue,  but  upon  failure  of  male 
issue  of  her  sons,  and  issue  generally  of  her  daughters. 


The  rule  of  law,  as  recognised  in  Lanesborougk  1. 
Fox  {a\  and  Jones  v.  Morgan  (6),  will  not  permit  estates 
tail  to  be  raised  by  implication,  so  as  to  include  all  the 
issue  of  sons.  Suppose  we  were  at  liberty  to  model  the 
will,  so  as  to  accomplish  that  purpose,  there  would  be^ 
extreme  difficulty  in  efFecting  it  without  doing  violenoe 
to  the  intention  of  the  testatrix,  and  scarcely  any  tvo 
conveyancers  would  adopt  the  same  course  of  proceed- 
ing. If  thtt  sous  were  to  be  made,  in  the  first  instance^ 
tenants  in  tail  general,  we  should  provide  for  the 
daughters  of  sons  before  providing  for  sons  of  daugkten; 
which  would  be  inconsistent  with  the  succesuon  of 
estates  distinctly  limited  by  the  testatrix.  l\\  again,  we 
give  to  the  sons  only  estates  in  tail  male,  while  the 
limitations  to  the  daughters  are  in  tail  general,  we  pro- 
vide for  the  daughters  of  daughters  in  preference  to  the 
daughters  of  sons ;  and  although  we  were  to  introduce 
the  daughters  of  sons  by  a  subsequent  limitation .  to  the 
sons  in  tail  general,  the  incongruity  of  preferring  the 
daughters  of  daughters  to  the  daughters  of  sons,.w0a]d 
still  remain.  If,  to  avoid  this  difficulty,  estates  in  tul 
male  are  given  first  to  the  sons  successively,  and  then  to 
the  daughters,  in  order  afterwards  to  return  to  the  sonfl^ 
and  give  them  estates  in  tail  general,  and  then  cobm 


{a)  Cases  Temp.  Tatboty  S69.     \b)  Feame  en  C<mi.  Rewu  App.  ID. 

back 


CA8ES  IN  CHANCERY. 


391 


iiack  to  the  daughters  with  similar  estates  in  tail  general, 
two  objections  present  themselves.  First,  the  estate  in 
tail  general  actually  limited  to  the  daughters,  is  arbitra- 
rily re-modelled  and  separated  into  distinct  estates ; 
secondly,  the  inheritance  is  shifted  backwards  and  for- 
wards from  one  liiie  of  issue  to  another,  in  a  very 
inconsistent  manner.  In  short,  no  man  can  tell  what 
the  precise  limitations  are,  by  which  the  testatrix,  if  she 
had  meant  that  the  estates  tail  should  extend  to  all  the  issue 
of  Lady  Ormonde^  would  have  accomplished  her  purpose. 
Implication,  therefore,  is  altogether  out  of  the  question. 

The  other  mode  of  construction  is,  to  accelerate  the 
bequest,  by  substituting,  in  lieu  of  ^'  from  and  after 
&ilure  of  issue  of  my  said  daughter,"  the  words  ^^from 
and  after  failure  of  such  issue  of  my  said  daughter  as 
shall  be  inlieritable  under  the  prior  devisesJ^  If  the 
Court  can  in  any  case  depart  so  far  from  the  language 
used  by  a  testatrix,  it  can  only  be  for  the  sake  of 
giving  effect  to  a  clearly  expressed  intention.  But  what 
proof  is  to  be  found  here,  that  Mrs.  Clarke  meant  these 
l^acies  to  be  enjoyed  at  a  period  anterior  to  that  which 
she  herself  has  fixed,  —  the  general  failure  of  the  issue 
of  her  daughter.  Unquestionably  it  was  not  her  mean- 
ing that  the  bequests  should  fail  in  toto;  but  she  forgot 
that  the  estates  tail,  created  by  the  preceding  devises, 
did  not  extend  to  all  the  issue  of  her  daughter ;  and, 
supposing  that  these  estates  tail  could  not  be  spent, 
while  any  issue  of  her  daughter  existed,  she  gave  the 
Iq;acies  upon  that  event  There  is  an  error  in  the 
will :  but  who  can  tell  where  that  error  lies,  or  how  the 
testatrix  would  have  corrected  it  ?  Who  can  say  that 
ber  mistake  consisted,  not  in  omitting  to  extend  the 
estate  tail,  so  as  to  include  female  issue  of  Lady  Or^ 
numd^s  sons,  but  in  postponing  the  bequest  till  afler  a 
general  failure  of  Lady  Ormondes  issue,  instead  of  post- 
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poning  it  only  till  the  failures  of  Lady  Ormondes  dangle 
ters  and  their  issue,  and  her  sons  and  their  male  issue. 

The  Vice^ChanceUoTj  in  his  judgment,  stated,  diat 
the  reasoning,  by  which  he  arrived  at  his  condusioii^ 
would  be  satisfactory  to  every  mind,  were  it  not  that 
it  might  be  conjectured  that  it  was  by  mistake  diat 
there  was  no  limitation  to  the  daughters  of  the  SODS^ 
and  that  the  testatrix,  therefore,  truly  intended  that  the 
legacies  should  be  payable  only  upon  a  general  fiuhm 
of  issue  of  Lady  Ormonde.  "  I  will  not  say,"  be 
adds,  <^  that  this  is  an  extravagant  conjecture;  but 
it  cannot  justly  be  stated  higher  than  conjecture,  and 
it  is  not  therefore  to  be  relied  upon  as  the  foundation 
of  judicial  opinion."  To  assume  that  limitations  to  the 
daughters  of  sons  were  omitted  by  an  oversight,  would 
unquestionably  be  a  conjecture ;  but  it  is  equally  a 
conjecture  to  say,  that  the  mistake  lies  in  postponing  the 
bequest  beyond  the  time  which  the  testatrix  intended. 
Both  suppositions  are  conjectures ;  which  is  the  true 
conjecture,  no  person  can  tell. '  Neither  of  them  can  be 
relied  upon  as  the  foundation  of  judicial  ophiion ;  and  a 
judge  must,  therefore,  take  the  instrument  as  he  finds  it, 
without  attempting  to  remodel  it,  according  to  either  the 
one  conjecture  or  the  other.  The  consequence  is,  that 
the  legacies  must  fail. 

If  it  had  been  pointed  out  to  the  testatrix,  that  the 
estate  was  not  limited  to  all  the  issue  of  her  daughter, 
and  that  the  legacies,  given  in  the  words  in  which  thej 
are  given,  were  for  that  reason  too  remote,  she  wouM 
undoubtedly  have  altered  the  instrument.  But  what  is 
there  in  the  will  which  enables  us  to  say,  in  what  manner 
the  alteration  would  have  been  made  ?  The  probaWIi^ 
is,  that  it  would  have  been  effected  by  an  extension  of 
the  limitations  of  the  estate,  rather  than  by  an  accelera- 
tion of  the  legacies.     Suppose  any  person  had  said  to 

her  — 
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her —  "  So  long  as  there  are  male  issue  of  your  daughter's 
sons,  or  any  issue  of  her  daughters,  the  estate  is  to  go  to 
them,  and  these  large  legacies  are  not  to  be  raised  ;  but 
if  your  daughter  leaves  a  son,  who  dies,  leaving  a 
daughter,  tliat  daughter  will  not  take  the  estate,  and  yet 
the  legacies  will  not  be  payable :  such  cannot  be  your 
intention;  whether  is  it  your  meaning  that  such  a 
daughter  should  take^the  estate,  or  that  she  should  be 
passed  over,  and  yet  that  the  l^acies  should  be  raised 
for  these  strangers  ?" : — The  testatrix,  in  all  probability, 
would  have  said,  that  the  mistake  lay  in  omitting  to 
include  such  a  daughter  in  the  limitations ;  that  she  had 
no  intention  to  prefer  the  legatees  to  such  female  issue 
of  her  daughter's  sons ;  that,  in  giving  the  legacies  upon 
a  general  failure  of  issue  of  her  daughter,  the  will  had 
accurately  expressed  what  she  meant;  but  that  it  fell 
short  of  her  purpose,  so  far  as  it  excluded  any  of  her 
daughter's  issue  from  enjoying  the  inheritance  of  the  lands. 
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Since  this  will  was  before  the  Vice-Chancellor,  another- 
case  has  been  decided  by  him,  in  which  he  has  come 
to  a  conclusion  subversive  of  the  principle  of  the  de- 
cree against  which  we  now  appeal.  In  Bn'stow  v. 
Boothby{a\  the  estate  of  the  wife  was  limited  to  the 
husband  for  life;  remainder  to  the  wife  for  life ;  remainder 
to  the  sons  of  the  marriage  in  tail  male ;  remainder  to 
the  sons  of  the  lady  by  any  after-taken  husband  in  tail 
male;  remainder  to  the  daughters  of  the  wife  in  tail 
general ;  remainder  to  the  survivor  of  the  husband  and 
wife  in  fee ;  with  a  power  to  the  wife,  if  the  husband 
survived  her,  and  all  the  children  of  the  marriage  died 
without  issue,  to  charge  the  lands  with  a  sum  of  money. 
The  objection  to  the  validity  of  that  power  was  the  same  as 
is  here  taken  to  the  validity  of  the  bequests ;  namely,  that 
it  was  limited  after  an  indefinite  failure  of  issue,  though, 

(a)  2  Sim.  Sf  Stu.  465. 
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under  the  prior  limitations,  female  issue  of  sons  would 
not  take  the  corpus  of  the  estate ;  and  the  objection  pr^ 
vailed.    Yet  every  consideration,  which  could  be  applied 
hero,  was  equally  applicable  there,  to  prove  that  ^^  without 
issue"  ought  to  be  restricted  to  '^without  &ich  issue  as  were 
inheritable  under  the  prior  limitations:"  and  there  were  ia— 
accuracies  in  die  phraseology  of  the  settlement  in  Brist&ot^ 
V.  Boothby,  which  might  have  justified  a  licence  of  coi^-» 
struction,  for  which  no  ground  is  furnished  here. 


The  same  point  was  lately  decided  by  the  House 
Lords  in  Bankes  v.  Holnie^  which,  in  fact,  is  an 
that  concludes  the  question,  {a)     In  that  case  lands  w 

settl 


In  the  House    (a)  The  following  statement  of  Meyricik  y.  HolmethzB 
^^*'  abridged  from  the  printed  cases  of  the  Appellant  and 

Respondents. 


Between  Meyrick  Bankes,  -  -    Appellant  -^ 

And  Frederick  William  HoLme  and  Others,  llespondenc^^-*- 


Upon    the     marriage     of    Meyrick ^   of  the  third  par^'"^! 
Ridgeivai/ Owen Mei/rick  with     Matthevo  Gostlin  and  WaU^^^ 


By  a  marriage 
settlement,  _       ^ 

lands  are  set-     j^iana  fVynne,  a  s'ettlement 
tied  on  the  ,      .      .    i  /. 

first  and  other    was  made,  by  mdentures  of 

sons  of  the  lease   and    release,    bearing 

marriage  sue-  j^te  respectively  on  the  1 3th 
ccssivel y  m  i    ,  j  *i       r    s  r      l     i  -*»  i 

tail-male;  re-  a«^    1^^^»   "^  March,    1/71. 

mainder  to         By   the    release,  which    was 
the  daughters    ^^^^     between      Ridfreioay 

^eMt"enant8    Omen   Meyrick,  of  the  first 

in  common  in    part;  Diana  Wynne,  of  the 

tail  general,       second    part ;     Lady    Lucu 

with  cross  re-  '^  ^  .^ 

mainders  be- 

wecn    them,    and    the   ultimate   revei*sion    in  fee    is  'limited  to   the 

who  afterwards,  by  a  will  reciting,  that  he  was  seised  of  the  reversion  in  ff 

simple,  expectant  upon  the  contingency  of  thure  being  no  child  of  the  Qiarriage, 

of  tne  deadUi  of  all  tlic  children  of  the  marriage  without  issue,  devises  his  said 


Blunt,  of   the  fourth 
Robert  Wynne  of  MM, 
Robert  Wynne  of  Garthemi 
of  the  fifth  part ;  and 
Holland  and  Richard  Me\ 
rick,    of     the    sixth 
Ridgetvay  Ovoen  Meyrick  di— • 
grant,  bargain,  sell,  r 
and  confirm  unto  Gostlin 
Blunt,    and  to    their 

(amoi 


> 
d 


sion  in  case  he  should  die  without  anv  child  or  children,  or,  there  being  such,  all 
them  should  die  without  issue :  held,  that  the  devise  of  the  reversion  is  void. 
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n  the  first  and  other  sons  of  the  marriage  sue- 
in  tail  male,  remainder  to  the  daughters  in  tail 
remainder  to  the  husband  in  fee.    The  husband 

by 
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ther  lands  and  herc- 
),)  the  remainder 
sion  in  fee-simple  of 
eway  Owen  Meyrich^ 
t  upon  and  to  take 
possession  immcdi- 
er  the  decease  of 
Countess  Dowager 
nderryy  of  and  in  the 
r  reputed  nianors  of 
*,  Nether- Cudworth^ 
r-Cudworthy  in  the 
f  Yorky  and  of  and 
1  lands  and  hcredit- 
iituate  in  those  ma- 
in other  specified 
the  county  of  York  / 
:he  same  unto  Gost* 
Hunt  J  their  heirs  and 
to  the  use  of  Ridjrc- 
71  Meyricky  and  his 
til  the  intended  mar- 
ad  immediately  after 
mization  thereof,  to 
of  Ridgetvay  Owen 
and  his  assigns,  for 
without  impeachment 
i ;  remainder  to  the 
78tlin  and  Blunts  and 
rs,  during  Ridgeway 
eyrick*s  life,  on  trust 
rve  contingent  re- 
I ;  remainder  to  the 
Robert  Wynne,  of 
id  Robert  Wynne,  of 

D 


Garthexvin,  their  executors, 
administrators,  and  assigns, 
for  the  term  of  ninety-nine 
years,  without  impeachinent 
of  waste,  upon  trust  to  raise 
monies  to  pay  the  fine  and 
fees  of  the  renewal  of  the 
lease  of  certain  leasehold 
premises,  and  an  annual  pro- 
vision for  the  eldest  son  of 
the  intended  marriage  during 
his  minority  ;  from  and  aflcr 
the  expiration,  or  other  de- 
termination of  the  term  of 
ninety-nine  years,  and  sub- 
ject thereto,  to  the  use  of 
Otven  Holland  and  Richard 
Meyrick,  their  executors,  ad- 
ministrators, and  assigns,  for 
a  term  of  eight  hundred 
years,  without  impeachment 
of  waste,  upon  trusts  which 
were  for  raising  portions  for 
the  younger  children  of  the 
intended  marriage  ;  from  and 
afler  the  expiration,  or  other 
determination  of  the  term  of 
eight  hundred  years,  and 
subject  thereto,  to  the  use  of 
Diana  Wynne,  and  her  as- 
signs, for  her  life,  as  and  for 
part  of  her  jointure,  and  in 
bar  of  dower,  or  of  any  free 
bench,  or  widow's  estate 
which  she  might  claim;  rc- 
d  4  mainder 
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Lord  Ob< 
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by  his  willy'supposing  that  he  was  seised  of  the  reveraon 
expectant  upon  a  general  failure  of  issue  of  the  marriage^ 
devised  it  to  certain  persons,  in  case  all  the  childrra  of 

the 


mainder  to  the  use  of  Gosllin 
and  Blunt,  and  their  heirs, 
during  her  life,  on  trust  to 
preserve  contingent  remain- 
ders ;  remainder  to  the  use 
of  the  first  and  other  sons  of 
the  hody  of  Ridgeaoay  Owen 
Meyrkhy  on  the  body  of 
Diana  Wynne  lawfully  be- 
gotten, successively  in  tail* 
male;  remainder  to  the  use 
of  all  and  every  the  daughter 
and  daughters  of  the  body  of 
Ridgeumy  Otioen  Meyrick  on 
the  body  of  Diana  Wynne  to 
be  begotten,  equally  to  be 
divided  between  them,  share 
and  share  alike,  as  tenants  in 
common  in  tail,  with  cross- 
remainders  in  tail  between 
them ;  remainder  to  the  use 
of  Ridgetoay  Owen  Meyrick, 
his  heirs  and  assigns  for 
ever. 

The  marriage  was  solemn- 
ized; and,  shortly  afterwards, 
the  Countess  Dowager  of 
Londonderry  died. 

Owen  Meyrick  by  his  last 
will,  which,  though  purport- 
ing to  bear  date  on  the  16th 
day  of  February,  1770,  was 
in  fact  executed  by  him  on 
or  about  the  16th  day  of  Fe* 
bruary,  1773,  devised  in  the 
following  words  :  ^<  Whereas 


by  indentures  of  lease  and  re- 
lease, bearing  date  respect- 
ively the  ISth  and  14th  isp 
of  Marchf  1771,  made  pre- 
vious to,  and  in  consideratioa 
of  my  marriage  with  Dteaa, 
my  dear  and  much  esteemed 
wife,  I  am  seised  cf,  or  enl^ 
tied  to,  the  reversion  in  fts* 
simple,  expectant  upoo,  ai>A 
to  take  effect  in  poueuA^^ 
immediately    after   the 
cease  of  my  said  dear 
in  case  and  upon  the  conti'** 
gency  that  there  shall  be  *^^ 
child    or    children    of 
said  dear  wife  by  me     _ 
ten,  or,  there    being  su^**' 
all  of  them  shall  happen    ^^ 
depart  this  life  without 
sue,  of  and  in  divers 
hold     manors,     mess^iag^^* 
lands,  tenements,  and 
ditaments   in  Cudworih 
elsewhere,    in    the    com 
of  York ;  and  am  p( 
of,  or  entitled  to  Uie 
sionor  remainder  expect 
and  to  take  effect  as  afo*'*''' 
said,  of  and  in  the  leasehold 
rectory  of  Royston,  and  tl»^ 
tithes     and      hereditameO^ 
thereto  belongingysituate  al>^ 
being  in  the  said  county  ^ 
York,   for    and   during   tt^ 
estate,    term,   and    intere^* 
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hould  die  without  issue.  The  House 
ed  to  construe  **  without  issue"  as  mean- 
such  issue  as  aforesaid,"  and  held  the 

devise 


1826. 


ome  and  un- 
a  lease  from 
Lfchbishop  of 
possessed  of^ 
e  like  rever- 
ler  expectant 
'  two  messu- 
)ut    seventy 
in  Cud-worth 
\y  lease  from 
nerly  part  of 
of  the  dis- 
f  the  Savoy  ; 
seised  ofy  or 
e  reversion  or 
c-simplc>  ex- 
id  to  take  cf- 
sion  immedi- 
!  several  de- 
lonoured  mo- 
\cy    Meyrick^ 
eat  wife,  and 
s  of  them,  in 
pon  the  con- 
eud,  of  and  in 
I,  messuages, 
;8,  tithes,  and 
situate,    ly- 
in  the  several 
orset^  Devofif 
>w,  in  case  I 
hout   leaving 
)r    child,  or, 
h,  all  of  them 
o  depart  this 


life  without  issue  lawfully  be- 
gotten; then,  I  do  hereby 
give,  devise,  and  bequeath 
the  aforesaid  reversion  of  and 
in  the  said  freehold,  heredit- 
aments and  premises  in  the 
county   of   York^    unto  my 
uncle  Richard  Meyrickf  and 
my  friend   WiUiam  Michael 
Lally,  and  the  survivor  of 
them,  his  executors  and  ad- 
ministrators for  and  during, 
and  unto  the  full  end  and 
term  of  four  hundred  years, 
upon    trust,   that    my    said 
trustees,  and  the  survivor  of 
them,  his  executors  and  ad* 
ministrators,  do  and  shall,  by 
mortgage  or  sale  of  all  or 
any  part  of   the    premises 
comprised  in  the  said  term, 
or  out  of  the  rents  and  pro- 
fits thereof,  raise  and  levy 
the  sum  of  500(tf."  Afler  de- 
claring the  trusts  of  this  sum, 
which  in  the  events  that  hap- 
pened were  in  favour  of  the 
younger  children  of  Thomas 
Holme  and  Mary  his  wife, 
and  charging  the  contingent 
reversion    of   the    freehold 
premises  in   Yorkshire   with 
an  annuity  to  his  sister  Ann 
Elizabeth  Meyrick  during  his 
mother's  life,  and  another  an- 
nuity 
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devise  over  to  be  too  remote.  It  is  difficult  to  disdn- 
guish  Bristcnv  v.  Boothhy  and  Bankes  v.  Holtne  from  the 
present  case.    These  authorities  lay  down  a  distinct  ttd 

into- 


nuity  to  a  cousin,  the  testa- 
tor devised  that  reversion  to 
his  sbter  Ann  Elizabeth  Mey* 
rick  for  h'fe ;  remainder  after 
her  decease  to  certain  uses 
for  her  issue,  but  subjecting 
it«  in    case  she  should   not 
have  any  child  who  attained 
twenty-one,   to  a  charge  of 
1000/.;  remainder  to  Richard 
Meyrick  for  life ;  remainder 
to  Mary  Holme  for  life ;  re- 
mainder   to    Thomas  Holme 
for   life ;   remainder  to    the 
use   of  Bankes  and    Blunt, 
their  executors,  administra- 
tors, and  assigns,  for  the  term 
of  one  thousand  two   hun- 
dred years,  upon  trust,   to 
raise  8000/.  for  the  younger 
children  of  Thomas  Holme  and 
Mary  his  wife;  and,  subject 
to  that  term,  he  gave  and  de- 
vised the  freehold  estate,  in 
the  county  of  Yorkf  unto  and 
to  the  use  of  the  first  son  of 
the  body  of  Thomas  Holme, 
on  Mary  his  wife  begotten 
and  to  be  begotten,  and  to 
the  heirs-male  of  the  body  of 
such  first    son,  lawfully  is- 
suing, with  other  remainders 
over. 

Ridgxvay    (hoen    Mcyrick 
died  on  the  26th  of  AprU, 


1773,  leaving  an  infant  Mm, 
his  only  child,  who  died 
shortly  afterwards  without 
issue. 

Lady  Lucy  Meyridc,  JS- 
chard  Meyrick^^Mary  Holmi 
and  Thomas  Holme,  dMh 
the  life  time  of  Dtojur,  lie 
testator's  widow.  Shedielin 
August,  1805.  Upcfn  her 
death,  Ann  Elizabeth  JMf' 
rick,  the  sister  of  the  teMir 
and  heiress  at  law,  both  tf 
him  and  of  his  infant  W 
entered  into  possession  of  the 

Yorkshire  estates ;  and,  bji^^ 
dentures  of  lease  and  ft* 
lease,  bearing  date  rttped^i 
ively  on  the  21  st  and  M  ' 
December,  1807,  reciting  M 
she  was  seised  of  an  abeoM 
estate  of  inheritance  in  ttf 
simple,  in  possession,  in  dioie 

premises,  she,  in  conBdH^ 
ation  of  natural  love  and  e^ 
fection,  conveyed  then  tf 
trustees,  upon  certain  oe^i 
and  trusts,  under  whicbi  i^ 
ject  to  the  payment^ 
13,000/.  to  the  yooB^ 
children  of  Thomas  HJif^ 
and  Mary  his  wife,  li* 
various  other  charges,  ^9" 
rick  Bankes  (the  eldest  i* 
of  Thomas  Holme  and  JIA9 
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rule ;  if  a  different  construction  is  adopted 
ule  will  be  broken  in  upon,  and  no  man  for 
vill  be  able  to  advise  with  respect  to  such  a 
5  is  now  in  question. 

Mr. 


1826. 


K>k  an  estate  for 
^izabeth  Meyrick 
le  2Sd  of  July^ 
out  having  ever 
d. 

if  1818,  a  bill  was 
younger  children 
id    Mrs.   Holme y 

different  persons 
i  interests,  either 
will  of  Ridgrvay 
iok,  or  under  the 

by  Ann  Eliza- 
ckf  prajdng  that 
:ht  be  established, 
ts  carried  into  ex- 
i  that  the  sums  of 
8,000/.  might  be 
lie  or  mortgage  of 

in  the  county  of 

the    respective 

ur  hundred  years, 

lousand  two  hun- 

;  or  if  the  Court 

of  opinion  that 
B  void,  so  far  as  it 
le  freehold  estates 
rey  and  that  the 
yf  December,  1 807, 
then  that  the  sum 

might  be  raised 
t  estates,  and  paid 
itifis. 


Meyrick  Bankesy  by  his  an- 
swer, insisted,  that  the  devise 
of  the  lands  and  tenements 
in  Yorkshire  was  valid,  and 
that,  by  virtue  thereof,  he 
was  tenant  in  tail  of  those 
estates,  subject  to  the  charges 
created  by  the  will. 

Such  of  the  Defendants  as 
claimed  under  the  convey- 
ance of  December y  1807,  in- 
sisted, that  the  will  oi Richard 
Owen  Meyrickf  so  far  as  it 
purported  to  devise  or  charge 
the  reversion  of  the  freehold 
estates  in  Yorkshire,  was 
void,  and  that,  upon  the 
death  of  his  widow,  Ann 
Elizabeth  Meyrick  became 
entitled  absolutely,  in  fee- 
simple  in  possession,  to  those 
premises. 

By  a  decree  made  on  the 
21st  or  May,  1821,  the  Vice 
Chancellor  declared,  that, 
according  to  the  true  con- 
struction of  the  will  of  RidgC' 
way  Owen  Meyrick,  the  de- 
vise of  the  reversion  of  the 
manors,  messuages,  lands, 
and  hereditaments  in  the 
county  of  York,  to  Richard 
Meyrick  and  William  Michael 

Lalley, 
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Mr.  Hart,  Mr.  Heald,  Mr.  SkadaeU^  Mr.  SKrr«% 
and  Mr.  Pembatoriy  for  the  legatees. 

There  are  abundance  of  authorities  to  shew,  that  tk 
Court  will  restrict  the  words  "  without  issue"  to  isne 

of 


Lalley^  for  the  term  of  four 
hundred  years,  and  the  subse- 
quent uses  therein  expressed, 
were  too  remote,  and  void,  as 
being  limited  to  take  effect 
after  a  general  failure  of 
issue ;  and  that  the  Plainti^ 
were  not  entitled  to  the  le- 
gacies of  5,000/.  and  8,000/. 
under  the  will  of  the  test- 
ator; but  that  the  Plaintiffs 
and  the  Defendants  Thomas 
Cholmondley^  &c.  were,  un- 
der and  by  virtue  of  the  in- 
denture of  the  22d  day  of 
December y  1807,  in  the  plead- 
ings mentioned,  entitled  to 
the  several  sums  of  13,000/., 
5,000/.,  5,000/.,  2,000/.,  and 
59OOO/.,  and  to  have  the  same 
raised  out  of  the  said  estate 
accordingly. 

From  this  decree  Meyrick 
Bankes  appealed. 

The  reasons  of  appeal  (sign- 
ed by  Mr.  Sugden  and  Mr. 
Preston,)  were  the  following ; 

First,  Because  the  testator 
expressly  recites  his  title  un- 
der the  settlement  of  1771 ; 
and  he  manifestly  intended  to 


devise  the  reyertion  in  kb§ 
to  which  he  was  entitled  oih 
der  the  settlement,  mlijeet 
only  to  the  previous  eitM 
created  by  the  said  settleMiL 
Second,  Because  theisr 
favours  the  vesting  of  cMil 
and  never  will,  by  mcfe  00^ 
struction,  treat  that  gjft  ^ 
be  void,  which  may,  bf  tft* 
other  interpretation,  i«M< 
ent  with  the  intentioii  b 
valid ;  and  the  constracte 
for  which  the  ReiponW 
contend,  violates  eack  rf 
these  rules  of  exposidoi.  ,  j 

Third,  Because,  if  dM 
tator  should  be  held  to  I 
contemplated  the 
gency  of  his  having  ii 
which  were  not  provided  iV 
by  the  settlement,  yet,oftAl 
true  construction  of  hii  A 
the  devises  were  to  tab  ^ 
feet  immediately  after  lb 
decease  of  his  wife,  in  Ci' 
there  should,  at  that  ti*^ 
be  a  failure  of  all  his  ii^' 
and  as  that  event  hafftf^ 
the  devises  in  theiHDti' 
effect.  This  constneti'*' 
would,  in  every  event*  f^ 
tuate  the  testator's  inU0^ 
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lar  class  or  description,  if  such  an  interpre- 
uisite  in  order  to  effectuate  the  intention  of 
Sandjbrd  v.  Irby  (a),  Jones  v.  Morgan  (i), 
and  Aid,  654.         (6)  Feame  on  Cont.  Rem.  AppAll. 

Lytton 


1826. 


Morse 

V, 

Lord  Or- 

MOKDE. 


IS  in  support  of 
(signed  by  Mr. 
d  Mr.  Shadwell,) 
owing : 

If  the  devises  in 
*e  valid  in  law, 
ike  effect  cither 
3  devises  of  the 
rersion,  or  as  ex- 
ses. 

imediate  devises 
ion,  they  cannot 
since  they  are 
o  take  effect,  till 
ure  of  the  whole 
ior's  issue,  or  at 
rhole  issue  by  his 
some  of  which 
is  to  say,  the 
f  his  sons,  and 
lants,  could  take 
mder  the  testa- 
age  settlement. 
,  therefore,  are 
d  as  to  take  ef- 
events  immedi- 
the  expiration  of 
ir  estates  limited 
lement;  nor  can 
>ns  be  implied  in 
3  testator*s  issue 
wife,  unprovided 
ttlement,  since  it 
n  the  recital  of 
snt  contained  in 
the  testator  con- 
all  his  issue  by 


his  then  wife  were  provided 
for  by  the  settlement ;  and 
he,  therefore,  cannot  be  taken 
to  have  intended  to  have  pro- 
vided for  any  of  such  issue  out 
of  the  settled  estates  by  his  will. 

And,  as  executory  devises,, 
the  devises  in  question  can- 
not take  effect ;  because  they 
are  limited  to  take  effect  af- 
ter a  general  failure  of  the 
testator's  issue,  or  at  least 
his  issue  by  his  then  wife, 
and  are  therefore  void  in  law 
as  being  too  remote.  The 
testator,  according  to  the 
plain  construction  of  his  will, 
docs  not  profess  to  devise,  nor 
is  it  in  the  least  probable  that 
he  could  have  intended  to  de- 
vise his  estates  in  the  county  of 
Yorkf  to  his  collateral  kins- 
men, in  exclusion  of  any  of 
his  own  issue ;  and,  there- 
fore, it  must  be  understood, 
according  to  the  literal  lan- 
guage of  the  will,  that  the  de- 
visees were  not  to  take,  until 
failure  of  all  the  testator's 
issue  by  his  then  wife,  or  any 
future  wife,  (or  at  least  all 
his  issue  by  his  then  wife,) 
as  well  those  provided/or,  as 
those  unprovided  for,  by  the 
settlement. 

The  decree  of  the  Court 
below  was  affirmed. 
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Lyitofi  V.  Litton  (a),  fVellifigton  v.  WeUingUm  (b\  ErenA 
V.  Cadells  (c),  2>o^  v.  Micklem.  (d) 

Here  the  intention  of  the  testatrix  is  placed  beyond 
all  doubt ;  for,  after  giving  the  lands  to  the  sons  of  her 
daughter  in  tail  male,  and  to  the  daughters  of  dnt 
daughter  in  tail  general,  she  limits,  in  default  of  all  such 
issue,  a  term  to  trustees.  The  sole  purpose  of  that  term 
is  to  raise  tlie  legacies ;  and  the  term  is  the  only  means 
by  which  the  legacies  are  to  be  paid.  It  must  be  pre- 
sumed, therefore,  that  the  term  was  to  arise,  and  that 
the  legacies  were  to  become  payable  on  the  same  eveoL 
"The  failure  of  issue,"  on  which  the  legacies  are  be- 
queathed, must  mean  tliat  failure  of  issue  upon  whidi 
the  term  takes  effect. 


The  limitation  of  the  term  to  trustees,  ^^  in  defiudtof 
all  such  issue  of  the  testatrix's  daughter,"  upon  tmst,  to 
raise  and  pay  the  l^acies,  is  in  substance  a  directum  to 
them  to  raise  and  pay  the  legacies,  when  failure  of  sodi 
issue  takes  place :  and  when,  afterwards,  the  testatrix,  k 
naming  the  legatees,  speaks  of  ^^  failure  of  issue,"  withoot 
any  restrictive  or  modifying  words,  we  must  read  die 
passage  as  if  she  had  said  "  such  issue"  or  <<  issue  ai 
aforesaid,"  in  order  to  give  the  whole  will  a  coheient 
meaning.  It  would  be  absurd  to  suppose,  that  the  lega- 
cies were  to  be  raised  at  one  time,  and  paid  at  anodier 
time ;  and  that,  too,  a  time  indefinitely  remote. 

The  testatrix  has  unequivocally  excluded  from  the 
inheritance  female  issue  of  sons  of  her  daughter;  agaiml 
such  issue  she  has  given  the  lands  to  strangers ;  and  it  is 
against  these  strangers,  and  upon  the  reversion  in  their 


(a)  4  Bro.  C,  C.  44^ 
(6)  4  Bur.  3165.     I  W.  Black. 
«45. 


(c)  3  Bro.  P.  C.  9S7. 
(dT)  6  East,  4S6. 
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hands,  that  the  legacies  are  charged.  There  is  no  ground 
ibr  attempting  to  imply  such  estates  as  would  include  the 
daughters  of  sons ;  and  there  is  not  the  slightest  pretext 
for  imputing  to  the  testatrix  any  intention  hi  behalf  of 
any  class  of  issue,  besides  those  who  are  included  in  the 
devises  antecedent  to  the  term. 


1826. 


Morse 

V, 

Lord  Ob« 

MONOB. 


The  existence  of  tlie  term  of  a  thousand  years  constitutes 
a  marked  distinction  between  this  and  every  other  case. 
Neither  in  Bristow  v.  BootJtby^  nor  in  Bankes  v.  Holme^ 
was  there  any  corresponding  term.  In  Bankes  v.  Hohne^ 
the  testator  showed  that  he  conceived  that  the  estate  was 
limited  to  all  tlie  issue  of  the  marriage,  and  that  the 
only  thing,  which  he  had  to  dispose  of,  was  a  reversion 
expectant  on  a  general  failure  of  issue.  Therefore,  to 
have  held  that  the  devises  over  were  devises,  not  upon 
m  general,  failure  of  issue,  but  upon  a  failure  of  such 
issue  as  were  actually  inheritable  under  a  prior  settle- 
ment, would  have  been  in  direct  opposition  to  what  the 
teai^tor  declared  to  be  his  own  conception  of  the  disposi- 
tion which  he  was  making. 


Mr.  Sugden^  in  reply. 

The  limitation  of  the  term  has  no  connexion  with 
the  question ;  for  a  term  may  be  well  limited,  and  yet 
the  trusts  of  it  be  void.  TregonweU  v.  Sydenham,  {a) 
The  creation  of  the  term  merely  provides  a  fund,  out 
of  which  such  legacies  as  the  testatrix  may  give  (that  is, 
such  legacies  as  she  shall  by  will  or  codicil  e£PectuaIIy 
Ave)  are  to  be  discharged ;  and  it  is  impossible  that  its 
existence  can  render  any  bequest  valid,  which  would  not 
have  been  valid,  if  there  had  been  no  such  term. 


(a)  SDoia.  P.C,  193. 


Mr.  PejySf 
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1826.  Mr.  Pepys^  and  Mr.  I^fnch,  for  other  parties. 


The  Lord  Chancellor. 

I  have  had  great  difficulty  in  this  case.  I  oonfai 
that  I  cannot  reconcile  the  opinion  I  have  formed  with  all 
the  authorities  on  the  subject,  which  are  to  be  found  in 
the  books ;  nor  can  I  reconcile  those  authorities  with  one 
another. 


The  question  is,  what  is  the  meaning  of  the  word 
issue  in  that  part  of  Mrs.  Clarices  will,  by  which  she  gives 
certain  legacies  ^^  from  and  immediately  after  the  de- 
cease and  failure  of  issue  of  my  said  daughter,  A.ILC. 
Clarke^^  afterwards  Lady  Ormonde. 


The  limitations  of  the  estate  are,  <^  to  the  use  of  dw 
first  and  other  sons  of  Lady  Ormonde^  in  tail  makb' 
which  would  carry  it  to  all  the  male  issue  of  sons,  but 
not  to  the  female  issue  of  sons  or  their  descendants;  le- 
mainder  ^^  to  all  and  every  her  daughters  in  tail  as  tenanti 
in  common,''  which  would  carry  the  property  not  only  Id 
daughters  and  their  male  issue,  but  to  daughters  and  tbdr 
female  issue.  The  testatrix  then  proceeds  to  create  odier 
remainders  over,  ^^  in  default  of  all  such  issue  of  my 
said  daughter ;"  words  which  must  mean  such  issoB 
as  are  included  in  the  prior  limitations,  that  is,  sooi 
of  Lady  Ormonde  and  their  male  issue,  and  dauj^ten 
of  Lady  Ormonde^  and  their  issue  both  male  and  femaki 
Thus  the  corpus  of  the  estate  stands  limited  to  the  soni 
of  Lady  Ormonde  in  tail  male,  remainder  to  her  dauj^teif 
in  tail  general,  remainder  over. 


The  event,  upon  which  the  testatrix  gives  the 
is  thus  stated :  ^^  I  give  and  bequeath,  from  and  immediatdy 
after  the  deatli  of  my  said  son,  G.  T*  JR.  P.  Clarke^  and  the 
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laid  Clement  Kynnerdey  respectively,  without  issue  male, 
and  the  decease  and  &ilure  of  issue  of  my  said  daughter 
A»  M.  C.  Clarke^^  Now  the  words  "  failure  of  issue  of 
my  said  daughter"  describe  an  event  which  could  not 
possibly  take  place,  while  there  were  either  female  issue 
of  sons  of  Lady  Ormonde^  or  male  issue  of  their  sons ; 
or  female  issue  of  daughters  of  Lady  Ormonde^  or  male 
issue  of  these  daughters.  But  the  estate  is  not  ^ven  to 
female  issue  of  sons  or  their  descendants ;  and  upon  that 
ground  it  is  contended,  that  the  gift  of  the  l^acy  is  a  gift 
after  9  general  failure  of  issue,  and  therefore  too  remote. 


1826. 


MoR8£ 

Lord  Oa^ 

MONDE. 


Undoubtedly  it  will  be  impossible  to  avmd  this  con- 
dasion,  if  the  words  *^  failure  of  issue,"  in  the  bequest 
of  the  legacies,  are  to  be  considered  as  expressing  a 
general  feilure  of  issue  of  Lady  Ormonde.  But  the  true 
question  here  is,  whether,  on  the  sound  construction  of 
the  whole  instrument  taken  together,  these  words  do  not 
mean  &ilure  of  such  issue  as  the  testatrix  had  adverted 
to  in  the  preceding  limitations  of  the  property.  When  I 
state  that  to  be  the  question,  I  confess  I  feel  an  extreme 
difficulty  in  taking  upon  myself  to  pronounce,  that  the 
principle,  on  which  I  conceive  the  case  must  be  decided, 
is  right,  and  in  saying,  at  the  same  time,  that  the  prin- 
ciple has  been  fully  applied  in  all  the  authorities  to  which 
my  attention  has  been  called. 


On  the  best  consideration  which  I  can  give  to  the 
solgect,  my  opinion  is,  that  ^^  failure  of  issue  of  my 
daughter,"  in  this  will,  means,  not  failure  of  issue  gene- 
rally, but  failure  of  that  issue  to  whom  the  estate  had 
been  previously  limited.  It  follows,  that  the  decision  of 
the  Vice-chancellor  must  be  affirmed. 


I  do  not  go  through  all  the  cases  which  have  been 
mferrod  to.    Bankes  v.  Holme  I  admit  to  be  a  very 

E  e  strong 
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strong  decision.     There  the  testator,  Meyrick^  was  seised 
of  a  reversion  which  he  claimed  under  a  marriage  settle- 
ment.    That  settlement  limited  the  lands  to  his  first  and 
other  sons  begotten  on  the  body  of  his  wife  Diana  in  tail 
male ;  remainder  to  his  daughters  on  the  body  of  his  said 
wife  begotten  in  tail  general  as  tenants  in  common,  with 
cross  remainders  between  them ;  remainder  to  Meyrick  in 
fee.     The  reversion,  therefore,  which  was  in  himself^  was 
a  reversion  expectant  upon  limitations,  which,    being 
only  to  sons  in  tail  male,  with  remainder  to  daughters  in 
tail  general,  M'ould  not  have  carried  the  estate  to  female 
issue  of  sons.     In  tliis  situation  of  things  he  made  his 
will ;  and  he  began  it  by  reciting  what  he  conceived  his 
reversion  to  be :  ^^  Whereas  by  indentures  of  lease  and 
release,  bearing  date  respectively  the  1  Sth  and  ]  4th  days 
o(  March,  1771,  made  previous  to  and  in  constderadon 
of  my  marriage  with  Diana,  &c.,  I  am  seised  o(^  or  en- 
titled to,  the  reversion  in  fee-simple,  expectant  upon, 
and  to  take  effect  in  possession  immediately  after  the 
decease  of  my  said  dear  wife,  in  case  and  upon  the  con- 
tingeucy  that  there  shall  be  no  child  or  children  of  my 
said  dear  wife  by  me  begotten,  or  there  being  such,  all 
of  them  shall  happen  to  depart  this  life  without  issue^  of 
and  in  divers  freehold  messuages."     Having  thus  de- 
scribed his  reversion,  he  proceeded  to  devise  it.    <*  Now 
in  case  I  should  die  without  leaving  any  children  or 
child,  or,  there  being  such,  all  of  them  shall  happen  to 
depart  this  life  without  issue  lawfully  begotten."    These 
words  describe  an  event  that  could  not  take  place,  unless 
his  sons  all  died  without  female  issue  as  well  as  without 
male  issue,  and  unless  his  daughters  died  without  issue, 
either  male  or  female ;  and  it  is  only  upon  that  contin- 
gency that  he  devises  his  reversion.     This  reversion, 
however,  was  a  reversion  expectant,  not  upon  a  general 
&ilure  of  h'ls  issue,  but  up<m  estates  which   he   had 
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limited  to  the  sons  of  the  marriage  in  toil  male,  and  to 
tlie  daughters  in  tail  general.  Mistaking  what  his  re- 
version was,  he  introduces  a  description  of  it,  which 
serves  to  show  what  it  was  that  he  meant  to  dispose 
of^  and  what  it  was  that  he  meant  to  do  with  that  of 
which  he  could  dispose.  He  states,  that  what  he 
meant  to  devise  was  that  which  he  was  not  entitled  to 
devise  unless  there  was  a  failure  of  all  issue ;  and  he 
does  devise  it,  in  case  of  there  being  a  faikire  of  all 
issue.  The  House  of  Lords  thought,  that,  inasnmch 
as  he  had  stated  in  his  will  what  the  reversion  was  of 
which  he  thought  himself  entitled  to  dis))ose,  and  which 
was  a  reversion  .  diflFerent  from  the  interest  which  was 
nctually  in  him,  a  court  could  not  hold  that  he  meant  to 
dispose  of  that  which  was  the  real  nature  of  his  rever- 
sion. 


407 


1826. 


Morse 

Lord  Or- 
monde. 


•  The  question  here  seems  to  me  to  be  very  diflFerent. 
I  take  it  to  be  this  :  whether,  on  the  whole  contents  of 
one  and  the  same  instrument,  not  referring  to  another 
instrument,  and  misreciting  the  eflTect  of  it,  it  is  not 
according  to  the  true  meaning  of  the  testatrix  to  con- 
strue the  words  ^'  failure  of  issue,"  in  the  passage  which 
occasions  the  doubt,  to  be  failure  of  such  issue  as  were 
mentioned  in  the  prior  limitations  ?  Such  is,  in  my  opi- 
nion, the  true  construction  of  the  will ;  and  I  know  no 
rale  of  law  to  prevent  me  from  putting  this  construction 
upon  it.  * 

Decree  affirmed. 


*  The  Lord   Chancellor  did    stress  on,  the  limitation  of  the 
not,  in  his  judgment,  make  any    term  of  one  thousands-ears  to  the 
allusion  to,  or  lay  any  ,  trustees. 
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1826. 

,^    ,   ,  FLOWER  V.  WALKER. 

March  S4^ 
Aprii, 

Qtutre.  M^he-  W^  ^^  order,  beariDg  date  the  15th  of  Ju^  1825|  k 
ther  a  master    -"-^  was  referred  to  the  Master  to  certify  whether  tbe 

to  whom  a  x  n  n  %  3 

question  of  purchase  of  a  certain  estate  was  a  fit  purchase}  md 
mle  M  refer-  proper  to  be  carried  into  execution ;  and  if  he  was  of 
right  tore-  opinion  that  the  purchase  was  fit  and  proper,  he  was  to 
tE^to^roSS^  inquire  whether  a  good  title  could  be  made  to  the  estate, 
for  him  the 

comre^cer^  By  his  report,  the  Master,  after  certifying  that  the 
whom  he  shall  purchase  was  proper  to  be  carried  into  execution,  statedi 
the  abstn^     *^  ^^^  ^^  '^  proceeded  to  inquire  whether  a  good  tide 

of  title  which  could  be  made  to  the  said  estate;  that  four  diSeml 
have  been  .  ... 

brought  into     abstracts  of  title  had  been  laid  before  him,  upon  whidi 

lus office?         a  great  number  of  observations  and  queries  had  been 

made  and  raised,  and  answers  given,  together  with  di?eii 
opinions  thereon ;  but  the  whole  matter  of  the  said  titk 
was  thereby  rendered  so  complex  and  so  unintelligible  to 
him  the  said  Master,  who  is  not  a  practical  conveyance^ 
that  he  desired  the  solicitor  for  the  purchaser  to  Imj 
the  abstracts,  with  the  different  writings  thereon,  be* 
fore  Mr.  //.,  a  practical  conveyancer  of  great  eminence^ 
and  on  whose  talents  and  learning  as  such  he  placed  die 
greatest  confidence,  for  his  assistance  and  advice  on 
the  said  title ;  and  that  the  same  were  accordingly  hid 
(as  had  been  admitted  before  him  the  said  Master) 
before  Mr.  i/.,  but  were  immediately,  or  shordy  after- 
wards, withdrawn,  without  his  having  written  any  opinioa 
thereon ;  so  that  he  the  said  Master  is  totally  ouabb^ 
for  Want  of  such  advice  and  assnkttoce,  to  form  any  isattl- 
factory  opuiion  upon  the  tide,  or  to  make  any  repttt 
whether  the  same  be  good  or  not ;  and  the  more  so^ 
having  regard  to  the  circumstance,  that  the  purchaser  it 
an  infant  under  the  ag^  of  twenty-6ne  years.'' 

This 
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This  report  having  been  made,  two  of  the  parties  in 
tiia  cause  (trustees)  presented  a  petition,  stating,  ^^  that, 
upon  the  delivery  of  three  of  the  abstracts  of  title 
mentioned  in  the  report,  by  the  solicitors  of  the  vendor, 
khe  same  were  carefully  examined  and  compared  with 
die  deeds ;  and,  in  order  that  the  abstracts  might  go  into 
9ie  Master's  office  as  perfect  as  possible,  and  with  the 
piew  of  assisting  the  Master  in  forming  his  opinion  upon 
lie  title,  the  abstracts  were,  by  the  solicitor  of  the 
petitioners,  laid  before  Mr.  2).,  a  barrister  of  great 
practice  as  a  conveyancer,  to  advise  on  the  title,  who, 
sn  the  14th  o(  Septembei*  1825,  gave  his  opinion  thereon, 
tnd  required  answers  to  numerous  questions  and  mar- 
ginal observations :  that  the  solicitor  of  the  petitioners 
liereupon  returned  the  abstracts  to  the  solicitors  of  the 
rendors,  for  their  answers  to  such  questions  and  observ- 
itions :  that,  the  vendors'  solicitors  having  returned  the 
ibstracts  with  their  answers,  the  same  were,  together 
Rrith  a  fourth  abstract,  again  submitted  to  Mr.  Z)., 
irfao  afterwards  gave  two  further  opinions  upon  the  same 
Me :  that  the  four  abstracts,  with  the  opinions  and  ob- 
lervations,  and  answers  written  thereon,  were  left  in  the 
oiBce  of  the  Master :  that,  notwithstanding  the  opinions 
of  Mr.  2).,  and  the  investigation  which  had  taken 
place,  the  Master  requested  the  abstracts  to  be  laid 
before  Mr.  i7.,  to  peruse,  and  advise,  ^  whether  a  good 
dtle  could  be  made  with  reference  to  the  order  of  the 
15th  of  Jtdy  1825  ;'  and  the  abstracts  were  accordingly 
nibmitted  to  Mr.  H. ;  but,  upon  re-consideration,  the 
same  were  immediately  withdrawn,  it  being  judged 
diat,  under  the  circumstances,  the  assistance  of  a  second 
(xmnsel  was  not  necessary,  and  would  otherwise  be  at- 
tended with  considerable  expense  and  delay :  that  the 
ibstracts  were  again  placed  in  the  office  of  the  Master, 
■nd  several  warrants  were  attended :  that  on  those  ocea-^ 
nons  the  Master  was  requested  to  state  his  particular 

E  e  3  objec- 
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objections  to  the  title,  and  to  permit  Mr.  Z).  to  attend 
before  him,  for  the  purpose  of  explaining  the  state  of  the 
V,  title,  and  any  difficulty  the  Master  might  find  thereon ; 

that  the  Master  refused  to  permit  such  attendance,  or 
to  avail  himself  of  such  assistance,  and  again  required 
the  abstracts  to  be  submitted  to  Mr.  //. :  that,  the 
solicitors  of  the  petitioners  not  complying  therewith,  for 
the  reasons  before  mentioned,  the  Master  made  his  re- 
port :  but  that,  before  the  signing  of  the  same,  the.  pro- 
posal, that  Mr.  £>.  should  personally  attend  the  Master, 
was  repeated,  and  was  again  rejected  by  the  Master." 

The  petition  further  stated  the  great  inconveniences 
to  which  the  delay  of  the  completion  of.  the  con- 
tract of  purchase  exposed  the  parties.  The  prayer  was, 
^'  that  it  might  be  referred  back  fo  the  Master,  to 
review  his  report,  and  inquire  and  state  to  the  Court 
.  what  particular  part  of  the  title  he  was  unable  to  com- 
prehend ;  and  that  the  Master  might  be  directed,  in 
making  such  inquiry,  to  hear  the  solicitors  and  counsel 
that  might  attend  before  him  to  explain  the  title ;  or  that 
his  Lordship  would  be  pleased  to  refer  the  matter  of  the 
title  to  another  Master  competent  to  answer  the  like 
inquiries." 

Mr.  Sugden^  for  the  Petition. 

The  Court  supposes  that  the  Master  is  competent  to 
come  to  a  decision  upon  the  questions  of  title  which  are 
referred  to  him ;  and  he  has  no  right  to  substitute,  in 
effect,  for  his  own  judgment  that  of  some  other  person, 
or  to  load  the  suitors  of  tlie  Court  with  the  expense  ofpro- 
curing  for  himself  assistance,  which  he  ought  not  to  need. 
Is  it  to  be  tolerated  that  a  Master  shall  select  some  con- 
veyancer whom  he  may  choose  to  patronise,  and  that  he 
shall  compel  every  question  of  title  which  comes  into  his 

office, 
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office,  to  be  submitted,  at  the  expense  of  the  parties,  to 
tliat  individual  for  his  investigation  or  approval  ?  Better 
would  it  be  to  do  away  with  the  forms  of  referring  a  title 
to  the  Master,  and  to  refer  it  at  once  to  a  practical 
conveyancer. 
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It  would  be  oppressive  to  the  suitor,  if  he  were  obliged 
to  furnish  to  the  Master  the  assistance  of  the  opinion  of 
a  conveyancer  upon  the  title  generally.  But  that  is  not 
the  question  here ;  for  the  purchasers  have  obtained  the 
opinion  of  one  of  the  most  eminent  men  in  the  pro- 
fession, whose  attendance  upon  the  Master  they  were  also 
willing  to  procure,  in  order  to  explain  any  difficulty  or 
remove  any  doubt  which  might  arise.  Neither  is  the  ques- 
tion, whether,  where  any  particular  difficulty  or  doubt 
arises,  the  Master  may  call  on  the  parties  to  aid  him  by 
the  judgment  of  professional  men ;  for  here  the  Master 
has  not  stated  or  suggested  any  particular  objection  to  the 
title,  nor  any  point  upon  which  he  entertains  doubt.  The 
question  is,  has  the  Master  authority  to  say  to  the  par- 
ties, <^  You  shall  take  the  abstract  to  the  particular 
individual  whom  I  shall  name  :  he  shall  tell  me,  at  your 
expense,  whether  the  title  is  good  or  bad ;  and  then, 
with  the  assistance  of  his  opinion,  I  shall  make  my  report 
to  the  Court" 

Mr.  Hayter^  for  the  Infant  Plaintiff. 
Mr.  Skinanss^  for  the  otlier  Parties. 


The  Lord  Chancellor. 

I  do  not  now  say  whether  the  Master  has  or  has  not 
ji  right  to  call  on  the  parties  to  give  him,  upon  a  ques- 
tion of  title,  the  assistance  of  the  information  and  judg- 
ment of  a  conveyancer.    But  if  he  is  not  to  act  upon  his 
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Flower 

0. 

Walkjsb. 


own  opinion,  there  is  no  pretence  for  telling  him  that  ht 
must  be  satisfied  with  the  opinion  of  the  individual  whom 
the  solicitor  of  a  party  chooses  to  select,  and  that  he  if 
not  to  expect  the  opinion  of  any  other  person.  If  he 
has  a  right  to  be  assisted  by  the  opinion  of  another  per- 
son, it  must  be  by  the  opinion  of  one  in  whose  judg- 
ment and  integrity  he  himself  places  confidence,  and 
not  by  the  opinion  of  any  individual  whom  the  one  party 
or  the  other  may  select. 


If  I  were  in  the  situation  of  a  Master,  and  if  the 
parties  told  me  that  I  should  not  assist  my  own  opLnioo 
by  that  of  a  conveyancer,  I  should  report  that  a  title 
was  not  made  to  my  satisfaction. 


The  petition  stood  over  for  some  time,  but  finally  the 
Lord  Chancellor  declined  to  make  any  order  upon  it* 


March  SI. 
Aprii7. 


HOOD  V.  ASTON. 


Injunction 
granted  Mr 
jHtrteto  re- 
strain  the  ne- 
sotiation  of  a 
Dill  of  ex- 
change by  a 
holder,  Whi 


TTOOD  and  HAINES^  being  partners  by  parole  in  a 
colliery  with  Astoriy  who  had  acted  as  accountant  and 
cashier  of  the  concern,  filed  their  bill  against  him,  charging 
him  with  various  acts  of  misconduct,  and  praying,  among 
other  things,  that  he  might  be  restrained  from  drawings 
had  given  valu-  accepting,  indorsing,  or  negotiating  any  note  in  the  part- 
Si  forf?'"  nership  name,  and  that  Thomas  Hill,  Thomas  Bate,  and 
but  who  had  William  RobitiSj  might  be  restrained  fit>m  indorsing,  de- 
had  ^^n^im-    levering  over,  or  parting  with  a  certain  bill  of  exchange 

properly  ac- 
cepted by  a  partner  of  the  Plaintlfls,  in  the  partncri»hip  nanic. 

or 
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or  promissory  note  accepted  by  Aston  in  the  partnership  1S26. 

name,  which  had  been  delivered  to  them  in  discharge  of  u^  ' 

a  separate  debt  due  from  him  to  them.  v. 


The  bill  and  the  affidavit  stated,  that  Aston  had  been 
guilty  of  great  misconduct  as  a  partner,  and  was  indebted 
to  the  firm  in  a  large  sum,  which  he  was  unable  to  pay; 
— —  that,  in  December j  1825,  being  indebted  on  his  private 
acGoant  to  Hill^  Bate,  and  Robins^  bankers,  he  deposited 
with  them  a  bill  of  exchange,  or  promissory  note,  drawn 
or  accepted  by  one  fValliSj  for  his  accommodation ; — that, 
the  same  having  become  due,  he,  in  order  to  take  it  up, 
gave  to  the  bankers  a  promissory  note  or  bill  of  exchange, 
dated  on  the  24th  day  of  December j  1825,  drawn  or 
accepted  by  him  in  the  partnership  name,  without  the 
privity  or  consent  o^  his  copartners  ;  —  that,  at  the  time 
when  the  note  or  bill  was  deposited  with  the  bankers, 
they,  or  one  of  them,  or  some  of  their  clerks  or  agents. 
With  whom  that  security  was  negotiated,  were  apprized, 
that  it  was  drawn  or  accepted  without  the  privity  or 
consent  of  the  copartners ;  —  that  the  bankers,  knowing 
jtston  to  be  in  embarrassed  circumstances,  concerted  the 
scheme  as  a  mode  of  obtaining  security  for  the  sum  which 
that  gentleman  owed  them ;  —  and  that  the  plaintiffs  did 
not  discover  the  circumstances  relating  to  the  bill  or  note 
till  the  7th  or  8th  oi  February^  and,  a  few  days  afterwards, 
inlbrmed  HiU^  Bate,  and  Bobinsj  that  it  had  been  drawn 
cor  made  without  their  privity,  and  for  the  private  pur- 
poses of  Aston. 

m 

Upon  this  affidavit,  Mr.  Wray  moved  ex  parte  for  an 
injunction,  according  to  the  prayer  of  the  bill,  against 
jistan  and  die  bankers. 

The  Vice-chancellor  granted  the  injunction  against 

^siofiy  but  refused  to  restrain  the  other  defendants. 

Mr.  fVratf 


AtTON. 
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1826.  Mr.  Wray  then  moved   before  the  Lord  Chancellor 

„  ^   ■  for  an  injunction  against  HiUy  Bate^  and  Robins. 

f>. 

AiTOK.  rpj^g  LOJ.J  Chancellor  did  not  think   the   affidavits 

sufficiently  precise  as  to  the  circumstances  which  con- 
nected the  bankers  with  the  improper  conduct  of  Asian. 

In  an  affidavit  made  subsequently  the  plaintiffs  swore^ 
that  Aston  informed  them,  that  RobinSf  having  pressed 
him  for  payment  of  the  separate  debt  which  he  owed  to 
the  bank,  or  to  give  some  security,  proposed  to  him  to 
draw  a  bill  on  the  partnership,  and  that  he,  Asians 
agreed  to  the  proposal,  on  an  understanding  with  JRobim 
that  the  bill  should  be  binding  only  on  his,  Aslon*Sj  two- 
thirds  of  the  colliery  and  partnership  concern.  The 
solicitor  of  the  plaintiff  was  present  when  Aston  made 
these  statements ;  and  he  deposed  to  the  truth  of  the 
account  which  the  plaintiffs  gave  of  what  was  then  said 
by  Aston. 

Upon  this  affidavit,  the  motion  was  renewed. 

The  Lord  Chancellor. 

It  is  stated  to  me,  that,  in  this  case,  the  injunction  was 
refused   by  the  Vice^ChanceUor^  not  on  any  insuffidenqy 
in  the  affidavits,  but  on  the  general  ground,   that  the 
Court  would  not  interfere  to   prevent   the  holders  of 
a  negotiable  security,  under  such  circumstances  as  those 
in  which  these    bankers  are  alleged  to  hold  the  bill 
drawn  by  AstoUj  from  using  it  as  their  property;  and 
that  the  mischief  which  the  plaintiff  may  sustain  firoD 
the  negotiation  of  it,  is  not  of  thejcind  which  this  Couti 
willr  avert  by  injunction,  especially  upon  an  ex  patie 
application.     I  do  not  recollect  such  a  doctrine  to  hsY<s 
been  at  any  time  within  my  experience  the  law  of  tbtf 

Court 
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Court  It  is  true  that  applications  for  injunctions  of  ^  1826. 
tbe.  sort  now  moved  for  have  become  much  more  fre- 
qaent  than  they  were  in  former  days ;  but  the  reason  is, 
that,  in  the  present  state  and  form  of  the  transactions  of 
mankind,  there  is  an  increased  necessity  for  them ;  a 
necessity,  too,  which  is  not  likely  to  become  less. 

Th^  mei*e  circumstance  that  a  partner  gives  a  part- 
nership bill  for  his  separate  debt  may  or  may  not  lay  a 
ground  for  the  issuing  of  an  injunction  against  its  nego- 
tiation ;  for  the  person,  who  takes  it,  may  or  may  not 
have  some  reason  for  supposing,  that  his  debtor  had  a 
Tight  or  authority  so  to  use  the  partnership  name.  But 
where  it  appears  that  an  individual  partner,  indebted  to 
the  partnership,  being  unable  to  pay  his  separate  bill, 
holden  by  his  bankers,  substitutes  for  it,  by  a  nego- 
tiation with  them,  a  partnership  security,  made  and 
giVen  without  the  consent  or  knowledge  of  his  copart- 
ners, and  the  bankers  are  aware  that  it  is  so  given  with- 
out their  consent  or  knowledge ;  —  that  is  a  case  which 
comes  within  the  principle,  upon  which  the  Court  has 

always  been  in  the  habit  of  interfering  by  injunction. 

ft 

When  this  motion  was  first  made,  I  refused  to  grant 
the  order,  because  the  affidavit  did  not  bring  the  case 
within  the  doctrine.  The  additional  affidavit  does  bring  it 
within  the  doctrine :  the  injunction  therefore  must  go. 

This  bill  of  exchange,  if  it  passed  by  negotiation  into 
the  bands  of  a  third  person,  who  had  no  notice  of  the 
circumstances  under  which  it  came  into  the  possession  of 
the  bankers,  would  be  as  good  a  bill  of  exchange  as  any 
person  could  desire  to  have;  and  from  that  danger, 
and  the  mischief  attending  it,  the  plaintiffis  have  a  right 
to  be  protected. 


•i    • 
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1826.  It  is  true,  that,  even  if  the  Court  were  not  to  act,  th^ 

would  still  have  the  security  of  lis  pendens.  Bat  it 
quite  new  doctrine  to  me,  that  a  security  like  that, 
is  far  from  being  the  best  that  a  prudent  man  would 
wish  to  have,  is  to  deprive  the  suitor  of  the  more  effiM- 
tual  protection  of  an  injunction,  or  that  the  Court,  be- 
cause it  acts  on  the  doctrine  of  lis  pendens,  will  not 
prevent  (if  possible)  the  necessity  of  proceeding  on  suck 
a  principle. 


^''Sf  1825.  FITZGERALD  v.  FIELD. 

April  1886. 

A  twtator,  riiHIS  was  a  suit  for  the  administration  of  the 

domiciled  and  ■ 

resident  at  the  of  a  testator,  Joshua  Field,  who,  at  the  time  erf*  Ui 

dwth  in  the  ^®*^^>  ^^^^^^  domiciled  and  resident  within  the  provinoe  of 

province  of  York.    He  had,  by  his  will  and  codicils,  appointed  eia- 

wiil,  by  which  tutors,  but  had  not  disposed  of  the  beneficial  intereil 

he  appoints  in  the  residue  of  his  personal  estate.      The  execoton 

executors 

who  do  not  ^^1^  plainly  trustees  of  the  residue  for  the  widow  and  the 

take  the  re-  ^ext  of  kin  of  the  testator. 

sidue  of  his 
personal  estate 

fc  mSno  '^^  principal  question  was,  whether  the  distributm 

disposition  of  should  be  according  to  the  custom  of  the  provinoB  of 

interest  in*^  York,  or  according  to  the  statute  of  distributions. 

that  residue : 

residue  is  to  Mr.  Heald,  Mr.  ShadweU,  Mr.  Pepys,  Mr.  Praimh 

be  distributed  ]yi|.^  Skirrow,  Mr.  Spence,  and  Mr.  James,  for  putki 

according  to  .               . 

the  statute  of  whose  interest  it  was  to  exclude  the  custom. 

distributions, 

cording  to  the  ^^^  fourth  section  of  the  22  &  23  of  Car.2.  clO^ 

custom.  explained  by  the  1  Jac.2,  c.l7.  5.8.,  contains  a  savii^  in 

favour  of  the  customs  of  London  and  York.  Then  comes 

the 


tr 
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the  4  WJflL  Sf  Mary^  c.2.  s.2.,  which  enacts,  that  it  shall        IS^6' 
be  lawful  for  any  person  inhabiting  or  having  goods    Fit2<-ebau> 
within  the  province  of  York,  to  dispose  by  will  of  his  «*• 

goods  and  other  personal  estate  to  his  executor  or  exe- 
cntors,  or  such  other  person  as  he  shall  think  fit ;  and 
tbat  the  widow,  children,  and  other  kindred  of  such  tes- 
tator (that  is,  of  a  testator  making  by  will  a  disposition 
of  his  personal  estate  to  an  executor  or  any  other  per- 
son) shall  be  barred  fi*om  claiming  any  part  of  the  per- 
sonal estate  in  any  other  manner  than  as  appointed  by 
llie  wiU.  The  efiect  of  this  statute  is,  that,  wherever  an 
executor  is  appointed,  the  custom  is  excluded ;  for  to 
claim  under  the  custom,  is  to  claim  in  another  manner 
than  the  will  appoints.  Whether  the  beneficial  interest 
remains  in  the  executor,  or  whether  a  trust  is  by  this 
Court  attached  upon  his  legal  interest,  is  a  circumstance 
•rhich  cannot  affect  the  question.  The  appointment  of 
llie  executor  is  alone  a  statutory  exclusion  of  the  custom. 

li^ill  it  be  said,  that,  in  fixing  a  trust  on  the  l^al 
interest  of  the  executor,  the  Court  will  follow  the  custom 
rather  than  the  general  law  of  the  land  ?  That  would 
be  contrary  to  the  habit  of  equity.  The  custom  is  a  legal 
Irigfat;  and  if  it  does  not  take  efiect  as  a  legal  right,  it 
cannot  take  effect  at  all. 

' '  -Such  would  be  the  state  of  the  question,  if  the  decision 
were  to  turn  merely  upon  general  principle ;  but  it  is,  in 
tkttf  concluded  by  authority.  There  have  been  three  deci- 
rions  against  the  custom,  under  circumstances  similar  to 
the  present:  the  first  by  Lord  iT/ngf,  in  Wkeelery.  Sheer{a)s 
the  second  by  Lord  Bathurstj  in  Lcewson  v.  Ltrooson  {b) ; 
and  the  third  by  Sir  Thomas  Plumerj  in  Wilkinson  v. 

(a)  MoiHey,  288.  SOS.  {b)  7  Bro.  P.  C.  511. 

Atkinson  ; 
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Mkimm  (a) ;  *  and  the  same  doctrine  is  supported  bjf 
the  authority  of  Sir  William  GrofU  upon  a  poiut  in- 
volving a  similar  principle.     In  Walton  v.  Walton  {b)i 
speaking  of  the  provision  in  the  statute  of  distributions 
for  bringing  into  hotchpot  advances  made  by  an  intestate 
to  his  children,  he  says,  ^^  I  conceive  the  provision  in 
the  statute  of  distributions  applies  only  to  the  case  of 
actual  intestacy ;  and  where  tliere  is  an  executor,  and 
consequently  a  complete  will,  though  the  executor  umj 
be  declared  a  trustee  for  the  next  of  kin,  they  take,  u  if 
the  residue  had  been  actually  given  to  them."     As  the 
mere  appointment  of  an  executor,  who  does  not  take 
beneficially,  excludes  the  operation  of  a  proviso  made 
for  cases  of  intestacy,  it  must  be  equally  efficacious  in 
excluding  the  custom,  since  it  is  only  where  there  is  an 
intestacy  that  the  custom  can  prevail. 


Mr.  Home^  Mr.  Sugdeuj  Mr.  Roupelly  Mr. 
and  Mr.  Feamlejfj  for  parties  interested  in  conteiidiii|( 
that  the  distribution  ought  to  be  according  to  the 
custom. 


The  object  of  the  statute  was,  not  to  annihilate  the  J 
custom,  but  to  prevent  the  custom  from  defigating  I 
dispositions  made  by  testators ;  and  it  was  imquestioii-  ■ 
ably  the  intention  of  the  legislature  that  the  cniloB  ^ 
should  continue  to  prevail,  except  in  so  Seif  as  it  nu^ 
disappoint  bequests  contained  in  testamentary  papen* 
The   giving,   bequeathing,   and  disposing  of  penoDsL 


(a)  1  Turner,  255. 

•  In  Cowper  v.  Scott^  (3  P. 
Wnu.  124.)  a  freeman  of  London 
devised  one-seventh  of  his  per- 
sonal estate  to  each  of  his  seven 
children^  and  appointed  an  exe- 
cutor. One  of  the  children  died 


{b)  14  FrM;y,534. 

in  the  fathei's  lifetime;  uA 
Joieph  JektfU  was  clcarif 
opinion,  that  tliis  lapsed 
was  distributable  accordiBf 
the  statute.  Wludtr  r. 
was  referred  to  in  that  oise. 
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estate,  spoken  of  in  the  act,  must  mean,  therefore,  a  dis- 
position of  the  beneficial  interest ;  and  the  mere  nomin- 
mtion  of  an  executor  cannot  exclude  the  custom  from 
operating^  on  property  which  the  executor  is  not  entitled 
to  retain  for  his  own  benefit.  The  kindred  of  a  testator 
are  barred  by  the  statute  from  claiming  any  part  of  the 
personal  estate  in  any  other  manner  than  is  limited  or 
sf^inted  by  the  will.  Here  we  do  not  claim  in  any 
other  way  than  is  appointed  by  the  will;  we  give  full 
dBfect  to  the  legal  right  of  the  executor :  but,  it  being 
admitted  on  all  hands  that  the  will  makes  no  disposition 
of  the  beneficial  interest,  the  question  is,  —  Who  are  to 
take^  when  the  will  is  silent  ?  Surely  those  who  would 
have  taken,  if  no  will  had  been  made.  The  testator 
most  be  regarded  as  pro  tanto  intestate ;  and  the  eiFect 
of  his  intestacy  must  be  to  let  in  the  custom.  It  never 
cx>uld  be  the  purpose  of  4  WiU.  4*  Mary^  c.  2.  to  cause  a 
testator's  property  to  be  distributed  in  a  manner  neither 
directed  by  himself  nor  authorized  by  the  custom. 


Beard  v.  Beard  (!)  is  an  express  authority  in  favour 
of  this  doctrine.     There  the  executor  of  a  will  made 

by 


[l)SJtk.p.12.  In  Beard  y. 

Bettrdf  Charles  Beardy  a  free- 

*>^  of  London^  made  a  will 

*ted  the  24th  oi  April,  17S6,» 

^  which  he  bequeathed  to 

Wf  wife  all  his  personal  estate. 

^y    another  will,   dated   the 

^^A    of  January,    17S9,  he 

^^«    all  his  estate  real  and 

^^'•onai  to  his  brother,  and 

•Vpointed  him  executor.    On 

*^  ^Sth  of  November,  1740, 

_^  ^^ecuted  a  deed,  which 

^*^HOrted  to  convey  all  his 

F«^Perty    to  his  wife;    and 


he  died  in  February  follow- 
ing. The  bill  was  filed  by  the 
wife  against  the  brother  and 
sister  of  the  testator,  who 
were  his  sole  next  of  kin. 
The  brother  stated  by  his 
answer,  <<  that  the  testator 
was  a  freeman  of  London, 
but  that  on  the  1st  ofJunef 
1725,  he  was  not  married, 
nor  had  then  issue  by  a  former 
marriage." 

Hannah  Bannister,  the  sis- 
ter of  the  testator,  submitted 
by  her  answer,  that  "  if  the 

testa- 


4C0 
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1826.       by  a  freeman  of  London  was  held^  under  the  ci 

Fitzgerald    *^^^^^  ^^  ^^  ^^*^®»  to  be  a  trustee  for  the  next  of 
and  Lord  HardvoicJce  determined,  that  the  personal 


V. 

Field. 


testator  died  intestate,  she,  as 
one  of  his  next  of  kin,  by  the 
statute  of  distributions*  and 
not  by  the  custom  of  London^ 
shall  be  entitled  to  one-fourth 
of  the  personal  estate,  after 
payment  of  his  debts  and 
funeral  expences." 

The  material  part  of  the 
decree  was  as  follows : 

'*  His  Lordship  declared, 
^at  the  bequest  or  disposi- 
tion made  by  the  -  testator  of 
his  personal  estate  to  the  de- 
fendant John  Beardy  by  his 
will,  dated  the  11th  of  Janu^ 
artfy  1739,  is  revoked  by  the 
deed  or  writing,  dated  the 
15th  of  November f  1740,  but 
that  the  said  deed  or  writing 
could  not  take  effect  as  a  gifl 
or  grant  of  such  personal 
estate  to  the  Plaintiff^  and 
that  the  said  personal  estate 
ought  therefore  to  be  distri- 
buted according  to  the  cus- 
tom of  the  city  of  London.* 
Reg.  Lib.  1743,  A.  681. 

The  effect  of  the  decree 
was,  to  annul  the  disposition 
to  the  executor,  JohnBeard^ 
which  the  will  purported  to 
jD^ake.  In  the  view  of  the 
court,  therefore,  Charles 
Beard  died  without    having 


made  apy  disposition  of    itv 
personal  estate. 

It  is  evident  that  the  prin** 
cipal  question  in  the  csiub^ 
was,  whether  the 
made  by  the  will  of  1799^ 
the  disposition  which 
deed  of  1740  purported 
make,  should  prevail ; 
brother  claiming  the  whole 
the  property  under  the 
and  the  widow  under 
other.  When  it  was  d 
that  neither  the  will 
deed  could  operate  as  a 
position  of  the  ben 
ownership  of  the 
the  question,  whether 
distribution  should  be  ac 
ing  to  the  statute,  or  acco 
to  the  custom,  was  probab 
argued  not  very  elaborately^ 

It  ought  to  be 
also,  that  the  enactment^ 
abling  inhabitants  of  the  pr 
vince  of  York  to  dispose 
their  personal  estate  no 
standing  the  custom,  is 
pi^cssed  in  language  very 
fcrent  from  and  stronger 
that  of  the  enactment 
ring  a  similar  privil|^ 
freemen    of  LomdoHm 
words  of  the  2  Witt.  4* 
c.  2.  s.  2.  are,— <<  It  shall 

m. 
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distributed  according  to  the  custom  of  l/mr 
there  is  an  intestacy  at  all,"  says  he,  ^  there 
moe  in  point  of  law  between  an  absolute  and 
intestacy.  This  being  the  rule ;  the  executor, 
this  qualified  intestacy,  is  now  become  a  trus- 
stribute  in  this  case  according  to  the  custom 
of  London.^* 


1826. 


FiTZGBKALD 

V. 

FiBLD. 


ffheeler  v.  Sheer  and  Wilkinson  v.  Atkinson 
ghtly  decided,  they  are  di£ferent  from  the  pre- 
this  respect ;  —  that,  in  those  cases,  the  whole 
ate  was  given  absohitely  to  trustees,  who  were 
irected  to  hold  the  same  upon  trust.     Be- 


lli for  any  person 
inhabiting  or  re- 
10  shall  have  any 
attels  within  the 

Yoriy  by  their 
d  testaments,  to 
ith,  and  dispose 
.  singular  their 
tels,  debts,  and 
al  estate,  to  their 
executors,  or  to 
erson  or  persons 
testator  or  testa- 
nk  fit,  in  as  am- 
r  as  by  the  law  of 
y  person  may  dis- 

same  within  the 
^anterbur^  afore- 
widows,  children, 
s  kindred  of  such 
estators  shall  be 
lum  or  demand 
the  goods,  chat- 
r  personal  estate 

Ff 


of  such  testator  or  testators 
in  any  other  manner  than  as 
by  the  said  wills  and  testa- 
ments is  limited  and  appoint- 
ed.'* The  11  G.l.  c.  IS.S.  17- 
is  —  ''  It  shall  and  may  be 
lawful  to  and  for  all  and  every 
person  and  persons  who  shall 
at  any  time  from  and  after 
the  1st  day  of  June,  1725,  be 
made  or  become  firee  of  the 
said  city,  and  also  to  and  for 
all  and  every  person  and  per- 
sons who  are  already  firee 
of  the  said  city,  and  on  the 
1st  day  of  June,  1725,  shall 
be  unmarried,  and  not  have 
issue  by  any  former  marriage, 
to  give,  devise,  will,  and  dis- 
pose of  his  and  their  personal 
estate  and  estates,  to  such 
person  and  persons,  and  to 
such  use  and  uses,  as  he  or 
they  shall  think  fit." 

sides. 
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sides,  in  WiUeinsim  v.  Atkinson^  there  was  an  express  &m^ 
position,  by  the  will,  of  the  beneficial  interest  in  the  whok 
of  the  residue,  and  the  question  arose  only  upon  a  share 
which  had  lapsed.  Lawson  v.  Laxcson  cannot  be  oon- 
sidered  as  an  authority  either  way ;  for,  in  it.  Lend 
Bafhurst  decided  first  for  the  custom,  and  then  against 
it,  and  he  was  in  error  both  times.  The  first  decree 
was,  that  the  testatrix  should  distribute  the  residue 
according  to  the  custom ;  the  second,  that  she  shoidd 
distribute  it  according  to  the  statute ;  and  the  House  of 
Tx)rds  decided,  that  she  was  entitled  to  the  property  be^ 
neficially.  The  opinion  expressed  by  Sir  fFl  Grant  m 
Walton  V.  Walton  is  a  mere  dictum^  and  relates  to  a  point 
totally  different  from  the  one  now  before  the  Court. 


Mr.  Bickersteth  for  the  executors. 

Mr.  Heald  in  reply. 

There  were  particular  circumstances  in  Beard  v.  Beard 
which  do  not  exist  here ;  and  the  reasoning,  adopted  in  it 
by  Lord  Hardwicke^  is  quite  inapplicable  to  the  present 
case.     He  held  that  the  deed-poll  was  a  revocadoa  of 
the  will ;  and  his  decision  proceeded  on  that  ground.  The 
will,  therefore,  notwithstanding  probate  of  it  had  been 
granted  by  the  ecclesiastical  court,  was  regarded  bjr 
Lord  Hardmcke  as  annulled  in  equity :  and  the  oonse 
quence  was,  that  the  property  would  be  distributable  in 
the  same  manner  as  if  no  will  had  been  made. 


The  effect  of  the  appointment  of  an  executor,  is  to 
vest  the  personal  estate  in  him  both  at  law  and  in  equity; 
and  a  court  of  equity  cannot  say  that  there  is  an  inte^ 
tacy,  where  there  is  not  an  intestacy-  at  law.  The  V" 
pointment,  therefore,  oT  an  executor  is  necessarily  >b 

excIusioQ 
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exclusion  of  the  custom ;  because  it  is  in  itself  a  com- 
plete disposition  of  the  personal  estate.  What  though 
there  be  circumstances,  which,  in  the  contemplation  of 
a  court  of  eqi^ty,  convert  the  executor  into  a  trustee  ? 
The  disposition  made  by  the  will  is  not  the  less  complete, 
because  the  person,  to  whom  it  is  made,  is  declared  to 
be  a  trustee  for  others.  The  circumstance,  that  this 
Court  attaches  a  trust  upon  the  interest  taken  by  the  ex- 
ecutor, does  not  annihilate  any  part  of  the  disposition 
made  by  the  will. 


1826. 


FiTZGEBALD 
V- 

Field. 


T^  Master  of  the  Rolls. 

My  present  inipression  is,  that  the  question  is  con- 
cluded by  former  decisions ;  and  though  I  am  called  on 
to  review  preceding  authorities,  I  ought  not,  if  I  have  a 
doubt  upon  the  point,  to  overturn  a  rule  which  has  been 
followed  by  Lord  King^  Lord  Batkursty  and  Sir  Thomas 
Pltener.  It  is  true,  that,  in  Beard  v.  Beardy  there  are 
repressions  which  do  not  exactly  accord  with  the  other 
decisions ;  but  that  discrepancy  would  not  justify  me  i^ 
unsettling  the  law. 


1885. 
May  2. 


The  Master  of  the  Rolls. 

This  testator,  who  is  found  by  the  Master  to  have 
been  at  the  time  of  his  death  domiciled  in  the  province 
of  Yorkj  has  made  a  will,  wherein  he  has  appointed 
executors,  but  has  not  disposed  of  the  residue  of  his 
personal  estate  ;  and  it  is  clear  that  the  executors  do  not 
take  that  residue  beneficially.  The  question,  therefore, 
18, —  whether  is  the  residue  to  be  disposed  of,  as  if  he  had 
died  intestate  within  the  province  of  York,  that  is,  ac- 
cording to  the  custom  of  the  province  ?  or — are  the  exe- 

F  f  2  cutors 
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1826.       cutors  to  be  declared  trustees  for  the  next  of  kin  under 
*  -  '  the  statute  of  distributions  ? 

FlTZOEBALD 
V, 

Field.  .j^^  ^^^^  ^f  Wheeler  v.  Sheer  seems  to  be  a  direct 

authority  in  favour  of  those  who  claim  according  to  the 
statute.  I  have  seen  the  decree  which  was  made  in  that 
suit)  and  I  find  it  confirms  the  report  given  by  Mr. 
Moseley.  There  the  first  question  was,  whether  the  exe- 
cutors took  the  residue  beneficially  or  not;  and,  the 
Lord  Chancellor  having  determined  that  they  did 
not  take  it  beneficially,  the  same  question  arose  which  we 
have  to  decide  here,  viz. — Did  the  residue  belong  to  the 
next  of  kin,  according  to  the  statute  of  distributions? 
or  was  it  subject  to  the  custom  of  the  province  of  Yari  f 
Lord  Kingy  in  giving  his  judgment,  said,  {a)  ^*  This  is  a 
new  case.  By  Xsm  the  executor  is  entitled  to  the  whole 
personal  estate,  which  is  as  old  as  the  custom,  which  is 
the  law  of  that  part  of  the  kingdom,  and  which  the 
statute  takes  away  only  where  there  is  a  will ;  if  one  then 
makes  a  partial  will,  and  no  executor,  the  residue  wiD 
be  subject  to  the  custom ;  but  here  are  executors,  and 
the  residue  of  the  personal  estate  is  devised  to  them,  so 
this  case  is  within  the  express  words  of  the  statute.  Then 
the  question  is,  for  whom  t|ie  executors  are  to  be  trus- 
tees ?  not  for  those  who  are  to  take  by  the  custom,  hj 
the  very  letter  of  the  statute ;  but  for  those  who  are 
entitled  by  the  general  law ;  and  the  testator  devised  the 
residue,  to  put  it  out  of  the  custom,  so  the  distribution 
must  be  made  to  the  next  of  kin  of  Sir  George  Wheder? 

Another  case  cited,  and  which  is  the  next  that  I 
find  in  the  books,  is  Beard  v.  Beard  (6)  before  Lord 
Hardmcke.  There  the  testator,  who  was  a  fi'eenian  of 
LondoHf  gave  all  his  property  to  the  same  person  whom 

(a)  Moseley,  503,  (*)  3  Atk,  72. 

be 
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he  appointed  executor,  and  therefore  under  the  will  that        1 826. 

person  would  have  taken  the  residue  beneficially.  After-    J^~  '  "^ 

•'  Fitzgerald 

wards  he  made  a  disposition  by  deed  of  all  his  property  v. 

in  &your  of  his  wife.  Lord  Hardmche  held,  that  the  F«ld. 
deed  had  the  effect  of  revoking  the  bequest  of  the  pro- 
perty to  the  executor ;  that,  though  the  executor,  the 
will  havmg  been  proved,  took  at  law  the  whole  of  the 
property,  he  was  to  be  considered  as  a  trustee  for  those 
who  would  have  taken  if  the  testator  had  died  intestate, 
and,  therefore,  that  the  residue  was  to  be  distvibuted 
according  to  the  custom  of  the  city  of  London.  I  do  not 
observe  that  any  authority,  bearing  on  this  point,  was 
referred  to  in  the  argument  of  Beard  v.  Beard.  The 
counsel  for  the  Plaintiff  referred  to  two  cases ;  but  that 
of  Wheeler  v.  Sheer  does  not  ^pear  to  have  been  brought 
under  the  consideration  of  the  Court 

Next  comes  the  case  of  Ixmson  v.  Lawson  {a) ;  in 
which  Lord  Bathurst  determined,  in  the  first  instance, 
that  the  executrix  was  a  trustee  for  those  who  would 
take  by  the  custom ;  but,  on  the  question  being  again 
brought  before  him,  he  held  that  she  was  a  trustee  for 
the  next  of  kin,  according  to  the  statute.  From  this  de- 
cision there  was  an  appeal  to  the  House  of  Lords ;  and 
there  his  decree  was  reversed,  on  the  ground  that  the 
executrix  took  beneficially,  and  that  he  had  been 
wrong  in  considering  her  at  all  as  a  trustee.  In  the 
aigument  in  the  House  of  Lords  Beard  v.  Beard  was 
cited;  and  the  distinction  taken  between  that  'case  and 
Lawsony.Lawson  (probably  the  distinction  taken  by  Loixl 
Bathurst)  was  this ;  that  in  Beard  v.  Beard  ^^  the  Court 
held  the  will  to  be  revoked  as  to  all  the  personal  estate 
and  decreed  distribution,  as  if  no  will  or  deed  had  been 

(o)  7  Bro.P.  C.  511. 

F  f  3  maile." 
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1826.        made."  (a)  And,  therefore,  it  was  considered  as  a  case  of 

-  -  ^  total  intestacy,  and  consequently  distribution  was  directed 

Fitzgerald  .  i         .^ 

V.  according  to  the  custom. 

FULD. 

From  that  time  I  find  no  case  in  which  the  point  has 
been  brought  directly  before  the  Court  (though  it  might 
be  in  some  measure  raised  incidentally  in  WdUon  ▼. 
Walton  (i)  before  Sir  W,  Granl\  until  we  come  to  WUk- 
insoti  V,  Atkinson,  {c)  There  Sir  Thomas  Plumer  con- 
sidered the  law  as  settled  by  Lawson  v.  LatDSOUy  and  he 
seems  not  to  have  regarded  the  decision  in  Beard  ▼• 
Beard  as  an  express  authority  the  other  way. 

If  it  were  a  new  question,  I  think  the  poiqt  is  open  to 
a  great  deal  of  discussion ;  and  although  there  is  a  dis- 
tinction between  Beard  v.  Beard  and  the  other  casesy  the 
reasoning  of  Lord  Hardwickei  as  expressed  by  jiikyntj 
in  Beard  v.  Beard^  is  not,  T  apprehend,  exactly  in  ac^ 
cordance  with  the  reasoning  of  Lord  King  i9  Wheeier  ▼. 
Sheer.  But  the  weight  of  authority  is  against  the  cus- 
tom ;  and  according  to  that  weight  of  authority  I  shall 
decide ;  thinking  it  better  that  the  law  should  be  con- 
sidered as  settled,  than  to  unsetde  it  by  any  notion  which 
I  might  have  of  my  own,  if  I  were  now  sitting  in  judg- 
ment on  a  new  question  untouched  by  decision.  The 
weight  of  authority  is,  that,  where  a  man  makes  a 
will  and  appoints  an  executor,  the  case  is  taken  out  of 
the  custom  :  and  although  the  Court  will  deal  with  the 
executor  as  a  trustee,  yet  it  deals  with  him  as  a  trustee 
for  those  who  would  have  taken  bj^the  general  law  erf* 
the  land. 

The  distribution  of  the  surplus  must  therefore  be  ao 
cording  to  the  statute  of  distributions. 


(fl)  7  Br^.  P.  C.517.       (6)  14  Va.  324.      (r)  1  Turner,  955. 

The 
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The  testator,  after  bequeathing  to  trustees  upon  cer-  1 826. 
tain  trusts  all  his  personal  estate,  except  his  hoqsehold  p  "  ,'"" 
furniture,  jewels,  plate,  linen,  china,  books,  prints,  pic-  v. 

tures,   and   such   parts  of  his  personal  estate  as   were  ^^^' 

thereinafter  specifically  bequeathed,  proceeded  in  a  sub-  ^  testator 

sequent  part  of  his  will  as  follows :  "  and  my  will  and  directs  that  his 

.  bousenold  fur- 

mind  is,  that  my  said  household  ftimiture,  fixtures,  linen,  niture,&c.aad 

plate,  china,  pictures,  and  utensils,  in  and  about  my  man-  about  hU°man- 
sion-house  at  Heatonj  shall  not  be  sold  or  disposed  of  sion-house  at 
for  any  of  the  trusts  or  purposes  aforesaid,  but  that  the  with  the  m£a- 
same  shall  descend  and  go  with  the  said  mansion-house  sion-house, and 
at  Heaton,  so  far  as  the  law  will  permit  the  same :  and,  purpose,  his 

for  the  better  preservation  and  ascertainment  thereof,  I  tnisteesshould 

.  make  an  m- 

desire  my  said  trustees  will,  as  soon  as  conveniently  may  ventory  of  the 

be  after  my  decease,  cause  an  inventory  to  be  made  in  ^d*u"J^*^" 

writing  of  my  said  furniture,  plate,  china,  books,  pictures,  which  shoidd 

fixtures,  and  utensils,  which  shall  be  found  in  and  about  ^^^  about  hit 

my  mansion-house  and  premises  at  the  time  of  my  death,  mansion-house 
,  ,  ..1  n         .If.  house  and  pre- 

and  preserve  the  same  lor  the  purposes  aforesaid.  noises  at  the 

time  of  his  de- 
__       _,  ^        -  ,         ,  •      cease.   These 

The  Master  found,   '^  that  the  testator  was,  at  the  words  do  not 

time  of  his  death,  possessed  of  certain  wines,  ale,  and  ^f*^^^*^^ 

beer  in  his  mansion-house  at  Hcafon^  and  of  certain  lands  at  H., 

(arming  stock,  implements,  and  utensils  at  Heaion  afore-  ^j^g  tesutor 

glli(]/'  'along  with  the 

mannon- 
houie. 

Mr.  Sugdcn  and  Mr.  Beames,  for  Johti  JVilmer  Field,  • 

who,  under  the  limitations  of  the  testator's  will  and  codi- 
oils,  was  entitled  to  the  enjoyment  of  the  mansion  house^ 
gave  up  all  claim  to  the  liquors  and  farming  stock,  but 
contended  that  at  least  the  &rming  utensils  passed  by 
the  above  clause.  These  farming  utensils,  they  argued, 
were  utensils  in  and  about  the  testator's  mansion  house 
and  premises,  since  they  were  utensils  on  the  farm, 
which  was  in  the  testator's  own  occupation,  along  with 
the  mansion  house. 

F  f  4  TTie 
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1826.  7%e  Master  ^M^  Rolls  was  of  opinion,  that  the 

p/*^^^[^  clause  codd  not  be  construed  so  as  to  comprehend  the 

V.  fiurming  utensils. 

FiBLD. 


Ifoy  9. 


A  testator  by  The  testator,  by  his  will,  bequeathed  all  his  personal 
tfclt  w^^ie*  ^^^  {with  some  exceptions)  to  trustees,  and  devised  to 
money  arising  the  same  trustees  his  freehold  estates  for  a  term  of  one 
sonal  estate       thousand  years  upon  trust,  with  the  money  arising  firom 

bequeathed  to   his   personal  estate  (which  he  directed  to  be  first  so 

his  trustees^ 

(which  is  to  be  applied)  and,  in  aid  thereof,  by  sale  or  mortgage  of  a 

^ttlT  *?f  P^*^  ^^  ^®  premises  comprised  in  the  term  of  a  thou- 
from  the  sale    sand  years,  to  pay  his  annuities  and  legacies  thereinafter 

of  oer^^^  '^^^^^^*  ^  ^  subsequent  clause  he  gave  to  one  of 
real  estates  de-  his  sons  an  annuity  or  rent-charge  of  6001.  a  year,  with 
same  trustees    powers  of  distress  and  entry.     By  a  first  codicnl  he 

for  a  term  of    substituted  other  persons  as  trustees  in  lieu  of  thoae 

years,  the  an- 

nuities  and  le-   who  were  named  in  the  will,  and  excepted  a  part  of  his 

SSSfJ?f[^L  real  estates  from  the  devise  of  his  lands  for  the  term  of  a 
after  given  are 

to  be  paid;  thousand  years.  By  a  second  codicil,  having  revoked 
wards^gives,"  ^^^  bequests  and  devises  to  the  trustees  named  in  the 
among  other  first  codicil,  he  bequeathed  and  devised  his  personalty, 
ity  i^uied  by'  ^^^  ^^^  residue  of  hb  manors,  messuages,  farms,  land^ 

powers  of  dis- ,  tenements,  and  hereditaments,  for  a  term  of  a  thousand 
tress  and  en- 
try on  the  real  years,  to  other  trustees,  upon  the  trusts  in  his  will  and 

^!d^  ii  bfr-  codicils  mentioned ;  and  he  then  bequeathed  an  annuity 
queaths  hb        in  the  following  words :    ^^  I  give  unto  Miss  jhin  Mar" 

Sberesiduc^f  **^^  ^^^  ^^^  assigns,  for  and  during  the  tcJrm  of  her 
his  real  natural  life,  the  yearly  sum  of  20/^  which  I  will  shall  be 

term  of  years  paid  to  her  and  them  by  two  equal  half-yearly  pay- 
to  other  tru»-  ments,  the  first  payment  thereof  to  beffin  and  be  made 
tees  upon  the  . 

trusts  in  his  at  the  end  of  six  months  next  after  my  decease,  &c ;  and 
will  and  codi- 
cils mentioned:  and  he  then  gives  to  A,M.  an  annuity  which  he  chai^ges  on  the  re- 
sidue of  his  real  estate,  and  secures  by  a  power  of  distress :  Held  that  the  personalty 
is  the  primary  fund  for  the  payment  of  A.  M*b  annuity,  and  that  the  real  estate  a 
charged  only  as  an  auxiliary  fund. 

with 
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with  tlie  payment  of  such  annuity,  or  yearly  sum,  I  do  1826. 
hereby  charge  all  the  residue  and  remainder  of  my  said  „  '  -  ■■ 
manors,  messuages,  farms,  lands,  tenements,  and  here-  v. 

ditaments ;  and  I  do  hereby  direct  that,  in  case  of  default       ^k^* 
or  n^lect  of  payment  of  such  arrears  or  yearly  sum, 
it  shall  be  lawful  for  the  said  Ann  Marshall  and  her 
assigns  to  distrain  for  the  same,   or  such  part  thereof 
as  shall  be  in  arrear,  as  in  the  case  of  rent  in  arrear." 

The  question  was,  whether  this  annuity  was  charged 
primarily  on  the  real  estates,  or  whether  the  real  estate 
was  charged  only  in  aid  of  the  personally. 

Those  who  insisted  that  the  annuity  was  a  charge 
primarily  on  the  lands,  argued,  that  the  only  annuities 
charged  on  the  personalty  and  on  the  term  of  one  thou- 
sand years  were  the  annuities  given  by  the  will ;  that  this 
annuity  of  20/.  was  not  mentioned  in  the  will ;  that  the 
bequest  of  it  contained  no  reference  to  the  will ;  that  the 
mode  in  which  it  was  given,  and  the  annexation  of  a 
power  of  distress,  clearly  made  it  a  rent  charge,  issuing 
out  of  the  land,  without  reference  to  the  personal  estate; 
and  that  there  was  a  striking  incongruity  in  supposing 
that  Miss  Marshall  could  at  the  same  time  claim  to  have 
a  fund  set  apart  for  the  payment  of  her  annuity  out-  of 
the  personally,  or  to  have  a  sum  sufficient  for  that  pur- 
pose raised  by  the  sale  or  mortgage  of  the  premises 
comprised  in  the  term  of  one  thousand  years,  and  yet 
be  at  liberty  to  resort  to  her  power  of  distraining. 

J^e  Master  of  the  Rolls.  Afoy  5. 

The  same  objection  would  apply  to  the  annuity  given 
by  the  will ;  yet  that  annuity,  notwithstanding  the  powers 
of  distress  and  entry  by  which  it  is  further  secured,  is 
'  clearly  a  charge  on  the  personal  estate  in  the  first  in- 
stance: 


Fl£IJ>. 
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1826.        stance;  and  the  gift  of  it  must  be  considered  as  repnb- 
J  ~ "   -'     lished  by  the  second  codicil.     Whatever  misht  be  the 

r  ITZGEBALD  ''  ^* 

V.  construction  of  the  gift  to  Miss  Marshall^  if  it  rested 

only  on  those  words  of  the  codicil  by  which  the  annni^ 
IS  given  and  secured  to  her,  it  is  evident,  that,  looking  ft 
the  will  and  codicil  together,  the  intention  of  the  testatxir 
was,  that  all  his  personal  estate  should  be  aj^lied,  in  the 
first  instance,  in  payment  of  his  annuities  and  legacies; 
and,  if  tliat  fund  should  be  insufficient,  that  enough  should 
be  raised  out  of  the  term  to  make  good  the  deficiency* 
My  opinion,  therefore,  is,  that  the  personal  estate  is  fint 
liable  to  tlie  payment  of  this  annuity. 


In  a  marriage*  In  the  settlement  made  on  the  marriage  of  Mmj 
the  ^uo'  of    '^^s  ^  daughter  of  the  testator,  with  Eugene  Ttamm 

the  wife,  after  Whittellj   the   testator,   Joshua  Fields   covenanted  witli 
making  a  pro- 
vision for  her    Eugene   Thomas  Whittellj   Joshua   Field    the  youngOi 

during  her  life,  ^  ^  Thompson^  and  Nathan  Jawetty  that  he  would  p» 
covenants,  r      ^  '  r-4 

that,  in  case  an  annuity  of  300/^  to  Eugene  Thomas  IVTiiUell  fod 
a  child  o^  Mary  Antij  his  wife,  during  their  joint  natural  livoi 

children  of  the  and  to  Mary  Ann^  if  she  survived  her  husbandj^doring 
living  at  her     her  life :  that,  if  she  died  in  her  husband's  life-tiiMb 

decease,  he  leaving  a  child  or  children  under  twenty-one,  he,  die 
will  pay  5000/.  ®  ^        -»     -7 

to  such  child  testator,  would  pay  to  her  husband  an  annuity  of  SOOL 

theSSniSg  ^^^^    *®  youngest  of  such    children    should   attain 

twenty-one,  twenty-one ;  and,  that,  if  at  the  death  of  the  survivor  of 

shall  have  ^  husband  and  wife,  there  should  be  children  of  the 

attained  that 

age  in  their  mother's  life-time,  at  her  death :  in  the  directions  that  are  afterwtftb 
given  for  the  distribution  of  the  sums  in  different  events  among  the  children  of  dK 
marriage,  and  their  issue,  no  reference  b  made  to  the  contin^ncy  of  their  sunriviiV 
the  m^er ;  and  though  there  is  an  express  enumeration  ofthe  cases  In  which  ^ 
money  is  not  to  be  payable,  the  death  of  a  child  in  the  mother's  life  time,  after  ham 
attained  twenty^ne,  is  not  specified  as  one  of  those  cases:  Held,  that  the  interest,whi0 
a  child  who  has  attained  twenty-one  takes  in  these  sums,  remains  contingent  duniwtbe 
life  ofthe  mother;  there  not  being  enough  in  the  subeequent  clauses  to  control  tlM 
plain  words  of  the  covenant. 

In  the  same  settlement,  the  father  covenants  to  pay  upon  the  death  of  the  lu>i'*'|4 
2000/.  to  the  eldest  or  only  son  ofthe  marriage :  hclcl,  that  this  covenant  is  controM 
by  subsequent  clauses,  so  as  not  to  give  a  vested  interest  ii[>on  the  death  of  At 
father  to  an  only  son  who  was  then  under  age. 

marria^ 


Field. 
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marriage  under  twenty-one,  he,  the  testator,  would  pay  1626. 
into  the  trustees,  for  the  maintenance  of  such  children,  J^"""  - 
in  annuity  of  SOO/.  a-year  until  the  youngest  ot  such  _  t^. 
cliifldren  attained  twenty-one.  Then,  after  providing  that, 
in  the  event  of  the  husband  surviving  the  wife,  an  annuity 
of.  100/.  a-year  should  be  paid  to  him  during  his  life, 
(to  take  effect,  if  the  wife  left  issue,  only  from  the  time 
vrhen  the  youngest  child  of  the  marriage  should  have  at* 
tained  twenty-one,)  the  settlement  proceeded  as  follows : 

"  And  the  said  Joshua  Field  the  elder  doth  hereby  for 
himself,  &c.  covenant,  &c.  with  the  said  Eugene  Thomas 
fVhitteUj  Joshua  Fields  the  younger,  Robert  Stephen  Thomp- 
9omj  and  NaihanJavoettj  &c.,  that,  in  case  the  said  intended 
marriage  shall  take  effect,  and  there  shall  be  a  child  or 
dkiliren  of  such  marriage  living  at  the  decease  of  Mary 
Ann  Fields  he,  the  said  Joshua  Fields  &c,  as  soon  as 
soch  child,  or,  in  case  there  shall  be  more  than  one,  at 
sodi  time  as  the  youngest  of  such  children  shall  attain 
his  or  her  age  of  twenty-one  years,  or,  in  case  such  child, 
if  an  only  child,  or  all  such  children,  if  more  than  one, 
shall  have  attained  his,  her,  or  their  said  ages  of  twenty- 
ooe  years  in  the  life-time  of  Mary  Ann  Fields  upon  her 
death,  will  pay  or  cause  to  be  paid  unto  such  child  or 
diQdren  the  sum  of  SOOO/.  in  manner  following ;  that  is  to 
ssy^  if  hut  one  such  child,  and  such  child  be  a  son,  then 
to  such  only  child ;  and  if  two  or  more  such  children, 
whether  sons  or  daughters,    then  to  such  children,  to 
be    divided    amongst    them    share    and    share    alike; 
and  if   there  shall   be  but  one   such  child,  and  such 
child  shall  happen  to  be  a  daughter,  then  that  he  the 
mid  Joshua  Fields  &c.  will  pay  the  interest  of  the  sum 
af  8000^  yearly  unto  such  daughter  and  her  assigns 
ODtil   the  day  of  her  marriage,   and,  upon   the  day 
of  such  ker  marriage,  (in  case  the  same  happen  with 
the  coDsent  of  Eugefie  Thomas  Whittell),  will  pay  unto 
such  only  daughter  the  baid  sum  of  3000/.,  with  all  in- 
terest 
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1826.  terest  then  due  for  the  same:    But  in  case  such  mU' 

1_-  ^  riaire  shall  take  efiect  without  such  consent, ■  thai  that 

V.  he  the  said  Joshua  Fields  &c.  will,  during  the  natmd 

FisLo.  ^  ^f  ^^  g^j  daughter,  pay  the  interest  of  the  son 

of  3000/.,  &c.  for  the  sole  and  separate  us^  of  Ae 
said  daughter ;  and  from  and  after  her  decease^  that 
he,  Joshua  Fields  &c.,  will  pay  the  said  sum  of  SOOOiL,  ii 
case  there  shall  be  issue  one  child  only  of  the  body  of 
the  said  daughter,  unto  such  only  child,  if  a  son,  at  die 
age  of  twenty-one  years,  and,  if  a  daughter,  at  the  age  of 
twenty-one  years,  or  day  of  marriage  which  shall  not 
happen  after  the  decease  of  his  or  her  mother,  ftei; 
But  if  there  shall  be  more  issue  of  an  only  daugfaOer 
of  Etigene  Thomas  Whittell  and  Mary  Ann  Fidd^  Ik 
intended  wife,  then  that  he  the  said  Joshua  JSel^ftc 
will  pay  the  said  sum  of  3000/.  unto  and  amongst  dDi 
and  every  the  children  on  the  body  of  the  said  dao^^ilflr 
to  be  b^otten,  share  and  share  alike,  the  same  to  be 
paid  or  assigned  unto  such  of  the  children  of  the 
daughter  as  shall  be  a  son  6r  sons  at  the  9gi 
of  twenty-one  years,  and  unto  such  of  them  u 
shall  be  daughter  or  daughters  at  the  age  of  twen^ 
one  years,  or  day  or  days  of  marriage,  which  del 
first  happen  next  after  the  decease  of  the  siii 
daughter,  &c.;  and,  from  and  after  the  decease  of  tnA 
only  daughter,  will  pay  the  interest  of  the  said  sum  of 
3000/.,  or  of  a  convenient  part  thereof,  until  such  diild 
or  children  of  the  said  only  daughter  shall  become  OB* 
titled  to  his,  her,  or  their  share  or  shares  of  the  sui 
sum  of  3000/.  towards  his,  her,  or  their  respective  mab- 
tenance  and  education :  and  fiirther,  that  upon  die 
death  of  the  said  Eugene  Thomas  WhitteUj  in 
there  shall  be  an  only  or  elde^  son  of  the  intended 
riage,  that  he  the  said  Joshua  Field,  8^c*  will  pay  onto 
such  eldest  or  only  son  the  sum  of  2000/. ;  or,  m  Mr 
there  shall  be  no  such  son,  or  being  such,  he  shall  happti^ 

12  i» 
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die  without  leaving  Iccmfvl  issue   of  his  body,  then        1826. 
at  he  Joshua  Fieldy  Sfc,^  will  pay  the  said  sum  of   ^  '  ^  ' 

FiTZOBRALD 

KKtf.  unto  and  amongst  fdl  and  every  the  daughter  9. 

id  daughters  of  the  intended  marriage,  if  more  than       P^u^- 
le^  share  and  share  alike  :    Provided  always,  that, 
any  child  or  children,  grand-child  or  grand-children 
the  intended  marriage   shall  happen  to  die  before 
V   she,  or  they  shaU  become   entitled  to    receive  his, 
UTy  or   their  part  or  proportion  of  the  said  several 
tms  of  3000/.  and  2000/.,  leaving  issue  of  his,   her, 
r  their  body  or  bodies  lawfully  issuing,  then  the  issue 
*  such  child  or    children,    grand    child,    or    grand- 
lildren,  so  dying  as  aforesaid,  shall  have  and  receive 
ich  share  and  proportion  of  the  said  several  sums  of 
XHUL  and  2000/.,  and  be  paid  the  same  at  such  time  or 
mes  as  the  father  or  mother  of  such  issue,  if  living, 
(mid  have  been  entitled  to  receive  the  same ;  and^  in 
^foadt  of  issue  of  the  said  intended  marriage^  or  being 
icAy  all  of  them    should  happen  to    die  before    they 
Hain  their  respective  ages  of  twenty-one  years^  without 
aoing  issue  as  qforesaidj    or  being  such   issue,  all  of 
\em  should  happen  to  die,  then  the  said  several  sums  of 
MXML  and  2000/.  shall  not  be  paid,  and  the  covenants 
ereinbefore  contained  for  payment  thereof,  shall  irom 
lenceforth  be  void." 

'Eugene  Thomas  Whittell  died  in  June  1821,  leaying 
is  wife  him  surviving,  and  an  infant  son,  Joshua  Francis 
Vkittell,  the  only  child  of  the  marriage,  who  was  bom 
I  March  1805. 

Two  questions  arose  upon  the  construction  of  the 
ettlement. 

First,   whether  Joshua  Francis  WhitteUj  though  he 
lad  not  attained  twenty-one,  was  entitled  to  the  2000/. 

Secondly, 
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1 826.  Secondly,  whether  the  interest  in  the  SOOOL  vested  in 

him  upon  his  attaining  twenty-one,  in  the  event  of  hii 
mother  not  being  then  dead. 


As  to  the  first  question,  Mr.  Pejnfs^  for  the  infiuiti 
argued,  that  the  testator  had  expressly  covenanted,  thai 
he  would,  upon  the  death  of  the  husband,  in  case  there 
was  a  son  of  the  marriage,  pay  to  such  son  the  sum  of 
2000/.  Under  these  words  the  right  vested  in  the  son, 
the  moment  the  husband  died ;  and  the  subsequent  pro* 
visos,  in  which  the  20QQL  and  the  8000/.  are  mixed  if 
together,  and  the  same  words  are  applied  to  both,  witboQt 
accurately  adverting  to  the  difference  between  the  cov^* 
nants  by  which  they  are  respectively  secured,  are  loo 
vague  and  ambiguous  to  controul  the  clear  words  of  die 
preceding  covenant. 

M.  Sugderty  contra. 

The  last  clause  of  the  settlement  provides,  that  the 
2000/.  shall  not  be  paid,  if  the  issue  of  the  marriife 
should  die  before  they  attain  twenty-one,  without  leaving 
issue.  This  infiuit  may  die  under  twenty-ooe,  without 
leaving  issue ;  and,  therefore,  until  he  has  attained 
full  age,  he  is  not  entitled  to  claim  the  money. 

m 

Mr.  Pepysj  m  reply. 

The  last  clause,  containing  an  enumeradon  of 
in  which  the  money  was  not  to  become  payable,  must  be 
considered  as  contemplating  events  prior  to  the  time  fixed 
for  the  actual  payment  If,  before  the  20002.  becane 
payable,  that  is,  before  the  death  of  the  father,  there 
were  a  failure  of  issue  of  the  marriage ;  or  such  ism^ 
should  have  died  under  twenty-one  years  of  age  without 
1 5  leaviiy 
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kftTii^  issue;   or  such  last-mentioned  issue  should  be        1826. 
dead ;  —in  any  one  of  these  three  cases  the  money  was    pJ^JJ^^iIld 
not  to  be  paid.     The  firamer  of  the  deed  has  endea-  v. 

voured  to  make  the  same  words  apply  both  to  the  2000/.  '^^°' 
and  3000/.;  and  this  has  produced  an  allusion  to  at- 
taining the  age  of  twenty-one,  as  it  was  not  till  that  age 
was  attained  that  the  latter  sum  could  become  payabfe. 
The  clause  is  explanatory  of  the  covenants,  not  restrict- 
ive of  their  effect. 


The  Master  qfihe  Rolls.  May  lo.  i825. 

My  opinion  is,  that  the  covenant,  the  words  of  which 
make  the  payment  to  depend  only  on  the  existence  of  a 
child  at  the  time  of  the  husband's  death,  is  restricted  by 
ihe  subsequent  proviso,  ^  that,  in  de&ult  of  issue,  or 
being  such,  all  of  them  should  happen  to  die  before  they 
attain  their  respective  ages  of  twenty-one  years,^  the 
SOOO/L  shall  not  be  paid.  Therefore  the  son,  who  was 
tflive  at  the  deadi  of  the  father,  but  who  has  not  yet  at- 
tained twenty-one,  is  not  yet  entitled  to  the  money. 


With  respect  to  the  30002.,  the  Master  bad  certified  April  is.  and 
«<  that,  in  case  the  said  Joshua  Francis  WhitUU  should  ^'  ^^^^' 
live  to  attain  hb  age  of  twen^-one  years,  or  in  the  event 
of  his  dying  under  that  age  leaving  lawful  issue,  there 
would  be  due  from  the  estate  of  the  testator,  by  virtue 
of^the  covenant  contained  in  the  setdement,  the  sum  of 
SOOO^" 

To  this  finding  there  was  taken  an  exception,  *^  that 
the  said  Master  ought  to  have  certified,  that,  in  case 
the  said  Joshua  Francis  WhitteU  shall  survive  Maty  Ann 
Whittell^  his  mother,  and  shall  live  to  attain  his  age  of 

twenty- 
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1826.       twenty-one  years,  or  in  the  event  of  his  dying,  after  siur- 

F^Tzosiiiao    ^^^^"%  ^^  ^^  Mary  Ann  WhitteUj   under  the  age  ot 
V.  twenty-one  years,  leaving  lawfiil  issue  who  shall  abo 

live  till  such  time  as  the  said  Joskua  Francis  WldttA 
would,  had  he  been  living,  have  attained  his  age  of 
twenty-one  years,  there  will  be  due  from  the  estate  of 
the  testator,  by  virtue  of  the  several  covenants  con- 
tamed  in  the  settlement,  the  sum  of  SOOO/L" 

Joshua  Francis  WhitteUj  in  the  meantime,  attained  hit 
full  age. 

Mr.  Sugdefiy  Mr.  Home^  and  Mr.  Skirrowj  for  the  ex- 
ceptions. 

Joskua  Francis  WhiUelTs  right  to  the  3000/L  most  be 
subject  to  the  contingency  of  his  surviving  his  modier  j 
for  the  testator's  covenant  takes  efiect  only  ^  in  cm 
there  should  be  a  child  of  the  marriage  living  at  the  dfr* 
cease  of  Mary  jinn  WhiUdl^  Hokhkin  v.  Humfirey  (i)i 
fVingrove  v.  Palgrave  (6). 

Mr.  Pepys,  conirdj 

The  object  of  this  covenant  was,  to  make  a  proviaoi^ 
for  the  children  of  the  marriage.     But  the  actual  pay^ 
ment  of  the  money  was  to  be  deferred  till  the  time 
the  annuity  of  300L  should  cease ;  that  is,  till  the 
ther's  death,  if  all  the  children  had  then  attained 
one,  or,  if  any  of  them  were  then  in&nts,  till  the  younge^^ 
should  attain  that  age.     The  reason  was,  that  the 
ator  did  not  intend  that  his  estate  should  be  called  oni 
pay  the  30002.,  until  it  was  freed  from  the  annuity, 
though  the  payment  is  postponed,  the  vesting  of  the  ii 
terest  is  not  suspended.     Even  where  the  wotds  are 

(a)  2  Mad.  67.  (6)  1  P.  fVms,  401. 

ambiguoo' 
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usy  the  court,  in  construing  a  marriage  settle-  1826. 

EUixious,  that  the  portions  of  children  should  not  *  -  t  ■ 

«  FiTZGBEALD 

1  contingency.  Hamgrave  v.  Cartier.  (a)  ©. 


Fl£LD. 


many  directions  which  are  given  for  the  distri- 
'the  SOOO/.,  there  is  not  a  single  reference  to  the 
acy  of  surviving  the  mother.  Suppose  there  had 
y  a  daughter  of  the  marriage,  which  daughter 
.  in  her  mother's  lifetime,  leaving  issue ;  would 
contrary  to  the  whole  tenor  of  the  disposition 
made  of  this  SOOO/.,  to  hold,  that  these  grand- 
were  not  entitled  to  a  farthing  of  the  fund  ? 

ettlement  concludes  with  an  enumeration  of  the 
which  the  SOOO/.  is  not  to  be  raised ;  and  the 
'a  child  in  the  lifetime  of  the  mother  is  not  one 
ivents  which  are  so  enumerated.  This  is  a 
>oi^  that  the  interests  of  the  children  were  not 
)  be  subject  to  the  contingency  of  surviving  the 


f  ASTER  of  the  Rolls. 

to  be  observed,  that  this  question  arises,  not 
ng  the  distribution  of  a  fund  actually  existing 
ed,  but  on  the  construction  of  a  covenant  by 
le  father  of  the  intended  wife  binds  himself^ 
in  events,  to  pay  a  sum  of  money.  The  cove- 
-  **  in  case  the  said  intended  marriage  shall  take 
id  there  shall  be  a  child  or  children  of  such  mar- 
ing  at  the  decease  of  Mary  Anne  Fields  that  he, 
Joshua  Fields  &c.,  will,  as  soon  as  such  child,  or, 
here  shall  be  more  tiian  one,  at  such  time  as  the 
1,  of  such  children,  shall  attain  his  or  her  age  of 
»ne  years,  or  in  case  such  child,  if  an  only  child, 
;h  children,  if  more  than  one,  shall  have  attained 

(a)  3  F«f .  a 

Gg  hi«, 
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1826.       his,  her,  or  their  said  ages  of  twenty-one  years  in  tbelifb* 

F      ERAui    ^™®  ^^  Mary  Anne  Fields  upon  her  death  pay  or  canie 

i;.  to  be  paid  unto  such  child  or  children  the  sum  of  SOOOL* 

^*"'*        If  the  settlement  had  stopped  here,  no  doubt  could  have 

been  entertained,  that  the  only  event,  on  which  the  money 

was  to  be  paid,  was  that  of  a  child  or  children  surmiiy 

the  mother,  and  that  it  was  only  to  children  so  sarviyiog 

that  it  was  to  be  paid. 

But  it  has  been  argued,  that  the  subsequent  provisioiii 
render  it  ambiguous  and  doubtful,  whether  children 
would  not  take  vested  interests  on  attaining  twenty-ooci 
and  that,  where  such  an  ambiguity  exists,  the  oonrt 
&vours  the  construction  which  makes  the  interests  ifest 
To  support  this  argument,  Hau^woe  v.  Cariier  (a)  vaf 
cited.  <*If  the  settlement,"  said  Sir  WiUiamGranty  ^^claiiij 
and  unequivocally  make  the  right  of  the  child  to  i^  prfrr 
vision  4^pead  upon  its  surviving  both  or  either  of  thepf? 
rents,  a  court  of  equity  has  no  authority  to  coi^trol  tbi( 
disposition.  If  the  settlement  is  incorrectly  or  ambijgqr 
ously  expressed ;  if  it  contain  conflTcting  and  contra- 
dictory clauses,  so  as  to  leave  in  a  degrees  uncertain  die 
period  at  which,  or  the  contingency  upon  i^^hich,  tbe 
shares  are  to  vest,  the  court  leans  strongly  toward  die 
construction  which  gives  a  vested  interest  to  thes  d^ 
when  that  child  stands  in  need  of  a  provision;  usoiillyif 
to  sons  at  the  age  of  twenty-one ;  and  as  to  daugfateo  tf 
that  age  or  marriage."  And  he  was  of  opinion^  tha^  in 
diat  case  the  latter  principle  ought  to  prevaiL 

*  On  the  other  hand,  in  Hotchkin  v.  Himfra/i,  (d)  ft 
Thomas  Pltmer^  though  admitting  tl}ie  principle  c^  S^ 
W.  Grants  held,  looking  at  the  whole  firaine  of  the  settjfe* 
m^t,  that  the  interests  of  the  children  remained  in  OQQ^ 
tingency  till  the  death  of  the  surviving  p^^ireiiit* 

(a)  J  Ve9.  and  ^.,  79.  Coop.  &6.  (^)  2  MatLeS. 
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Npw^  what  are  the  clauses  which  introduce  sa  much  am-  1 8^^ 
.biguity  here,  as  will  control  the  clear  meauing  of  th^ first  J^^'-'  ^ 
p^rt  of  the  covenant  ?  The  settleme];^t  proceeds  to  spe?  p^ 

cify  the  manner  in  which  the  fujxi  is  to  be  distributed  f  *w^» 
among  the  children ;  and  it  gives,  on  certain  events,  inte* 
lests  to  grandchildreda  and  t^ir  i^ue.  Then  comeis  a 
elapse  which  purpor-ts  to  specify  the  events  om  which  the 
sums  are  not  to  be  raised ;  and  it  i&  pn  this  clause  that 
the  main  stress  of  the  argument  has  been  laid :  —  '^  and  in 
de&ult  of  issue  of  the  said  intended  marriage,  or,  being 
such,  all  of  them  should  happen  to  die  before  they  attain 
their  respective  ages  of  twenty-one  years,  without  leaving 
issue,  or,  being  such  issue,  all  of  them  should  happen  to 
die,  then  the  said  several  sums  of  3000/.  and  2000/.  shall 
not  be  paid."  Here,  it  is  said,  the  events  are  enumerated, 
in  which  the  money  is  not  to  be  raised ;  these  events  are 
— -  de&ult  of  issue;  —  if  issue,  their  death  under  twenty- 
one  without  leaving  issue;  — and  the  death  of  such  is- 
sue: nor  is  any  notice  taken  of  the  circumstance  of  sur- 
Tiving  the  intended  wife,  as  one  of  the  contingencies  which 
is  to  affect  the  raising  or  the  distribution  of  the  fund. 

Looking,  however,  at  the  language  of  the  covenant,  it 
appears  to  me,  that  the  only  event,  on  which  the  money  was 
to  be  paid,  was  that  of  a  child  of  the  marriage  surviving  the 
mother.  Whether  the  money  shall  or  shall  not  be  paid, 
depends  on  the  contingency;  and  it  is  impossible  to  acquire 
a  vested  interest  in  a  fund  which  is  itself  contingent.  In 
Hoichkin  v.  Htmfrey^  and  Wingrave  v.  Palgrave^  {c)  the 
language,  which  induced  the  court  to  hold  the  interests 
contingent,  was  not  stronger  than  in  the  present  case. 
The  construction  of  the  covenant  cannot  be  extended  by 
inference  drawn  from  the  subsequent  provisos  concerning 
the  distribution  of  the  fund,  or  from  the  statement  of 

(a)  1  P.  Wmt.  401. 
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events  in  which  the  money  is  not  to  be  raised ;  especially 
as  those  provisos  and  that  statement  are  not  inconsistent 
with  such  a  construction  of  the  covenant,  as  shall  be  ac- 
cording to  the  plain  language  of  the  covenant 

I  must  therefore  hold,  that  this  child  has  not  a  vested 
.  interest  in  the  money,  and  that  the  fund  is  to  be  raised 
only  in  the  event  of  his  surviving  his  mother* 
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Van  Sandau 
BETWEEN  Moore. 

ANDREW  VAN  SANDAU,       -        -       Plamtiff,  „  ^P'*- 

ANB  August  16. 

PETER  MOORE,  SAMUEL  BARRETT,  MOUL- 
TON  BARRETT,  Sir  RUFANE  SHAW 
DONKIN,  NICHOLAS  DENNYS,  THOMAS 
HAMLET,  GEORGE  MAGNUS,  JOHN 
MENDHAM,  WILLIAM  NEWMAN,  SA- 
MUEL PAGE,  CHARLES  PALMER,  WIL- 
LIAM JOHN  FREDERICK  POWLETT,  AU- 
BONE  ALTHAM  SURTEES,  RICHARD  WO- 
GAN  TALBOT,  and  JOHN  WILKIN,  and 
Others,  ^  •  •.  »  Defendants* 


TC^ARLY  in  1824,  a  Joint  Stock  Company  was  set  a  bill  bring 
"^^^  on  Foot,  called  the  "  British  Annuity  Company.**  filed  by  a 
It  was  to  consist  of  sixty  thousand  shares  of  50/.  each,  a  joint  stock 

Ibrminir  a  capital  of  3,000,000/.,  which  was  to  be  employed  c<>"?pany 

1  n  •         Aj»  *■'        affainst  the 

in  making  loans  by  way  of  annuity.   Advertisements  were  directors  and 

other  share- 
holdersy  in  order  to  have  the  partnership  dissolved,  and  the  proper  accounts  taken; 
and  fourteen  of  the  directors,  who  all  appeared  by  the  solicitor  of  the  commuiy,  having 
filed  fourteen  separate  answers  with  long  schedules  to  each,  all  of  which  answers 
and  schedules  were  nearly  verbatim  the  same :  Held,  that,  in  that  stage  of  the  causey 
no  inquiry  could  be  directed  into  the  necessity  or  expediency  of  filing  those  separate 
answers  with  a  view  to  the  defence  of  the  suit. 

The  Plaintiff  in  such  a  suit,  notwithstanding  the  adoption  of  such  a  mode  of  defence, 
will  not  be  permitted  to  dismiss  his  bill  without  costs,  on  his  own  application ;  nor 
will  any  reference  be  directed  to  the  Master,  with  a  view  to  modify  tne  costs  which 
the  Plaintiff  shall  pay. 

The  Court  cannot  require  seVeral  defendants  to  join  in  their  defence. 

If  a  motion  is  intended  to  la^  the  foundation  for  a  subsequent  application  aguntt 
the  solicitor  of  some  of  the  parties,  the  solicitor,  in  his  personal  capacity,  ought  to  be 
Bade  a  party  to  that  motion. 

SemUe,  A  shareholder  in  a  joint  stock  company  cannot  ile  a  bill  on  behalf  of 
himself  and  others  of  the  shareholders  for  a  dissolution  of  the  concern. 

Observations  of  the  Lord  Chancellor  on  the  legal  history  of  joint  stock  companies, 
and  on  the  provisions  which  have  been  introduced  into  acts  of  parliament,  creating 
or  regulating  such  companies,  in  order  to  give  efiect  to  legal  proceedings  to  which 
thcnr  are  parties. 

A  bill  cannot  be  dismissed,  for  want  of  prosecution,  by  an  order  made  as  of  course 
<^>on  petition  at  the  Rolls. 

Og  S  published 
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U3&»        published  and  prospectuses  were  circulated,  describii^ 
V  w  SxicD  IT   ^^®  nature  of  the  proposed  Company,  and  the  mode  in 
9.  which  its  business  was  to  be  conducted ;  and  by  these 

the  PlaintiflPy  Mr.  Van  Sandau,  a  soIicitcM*  by  proTesstoi^ 
was,  as  he  represented,  induced  to  apply  for  some  shares. 
Forty  shares  were  accordingly  allotted  to  bimi  on  eadi 
of  whi(A  he  paid  a  deposit  of  2&  The  Compmiy  was 
estaldiahed ;  and,  in  the  same  year,  an  Act  of  Paiiiament 
was  obtaine<^  enabling  them  to  sue  and  be  sued  in  the 
name  of  their  Chairman  or  Secretary  for  the  time  beiag. 
A  deed  of  settlement  was  also  prepared,  containing  the 
regulations  by  vri^A  the  affittrs  of  the  Company  were  to 
be  managed ;  and  it  had  beei\  signed  by  mai^  of  the 
shareholders.  Mr.  V^n  SkndaUy  how^yer,  refused  to  mgn 
it,  on  the  ground  that  it  contained  provisions  inconsistent 
with  the  advertisement  and  prospectuses,  on  the  fiuth  of 
which  he  had  become  a  partner  in  the  concern:  and^ 
being  dissatisfied  with  the  mode  in  which  the  affiurs  of 
the  Company  Were  carried  on,  he,  in  October  1824,  filed 
a  bill  against  the  Chairman  and  the  Secretary ;  praying 
that  the  Company,  anddthe  Defendants  on  behalf  of  the 
Company,  might  be  restrained  from  doing  any  act  to 
deprive  him  of  his  shares,  or  from  acting  on  the  deed  of 
settlement ;  and  that  certain  directions  might  be  given  as 
to  the  mode  in  which  the  business  of  tlie  concern  was  to 
be  conducted. 

Peter  Moorej  the  Chairman,  and  James  MkcheUi  ^ 
Secretary,  who  were  the  only  Defendants,  demurred 
generally  for  want  of  equity ;  and,  upon  the  argument  of 
the  demurrer,  they  demurred  aIso»  ore  tenusj  for  want  of 
parties. 

The  Lord  Chancellor  allowed  the  demurrer,  6a 
want  of  pjarties.  His  Lordship  at  the  same  time  ex- 
pressed an  opinion,  that,   as   the  dissolution  of  the 

Company 
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Compahy  was  not  prayed,  the  Court  could  not  grant  the       1826. 
paiticular  relief  which  the  Plaintiff  asked.  '^  '^^  -  ^. 

VaK  SAMDA<r 

In  Maji^  1825,  Mr.  Van  Sandau  filed  a  second  bill,  to      Mooeb. 
which  all  the  shareholders  of  the  Company,  between  two 
and  three  hundred  in  number,  were  made  Defendants* 

He  stated  in  it,  that  the  partnership,  no  term  having 
been  prescribed  for  its  duration,  was  dissoluble  by  notice^ 
at  the  pleasure  of  any  of  the  partners ;  and  that  he  had) 
on  the  SOth  of  Aprily  1825,  sent  a  notice  of  dissolution  to 
the  Secretary  and  to  the  Solicitor  of  the  company.  This 
notice  was  addressed,  ^^  To  all  persons  being  members^ 
shareholders,  proprietors,  or  partners  of  or  in,  or  compos- 
ing the  said  Company  or  Partnership  using  the  style  or 
firm  of  British  Annuity  Compamfy  to  the  persons  calling 
themselves,  acting  as,  or  being  directors  thereof,  and  to 
the  chairman,  deputy-chairman,  and  secretary  thereof,  or 
whomsoever  else  it  may  concern.'*  He  further  charged 
various  acts  of  mismanagement,  which,  even  if  the  Com- 
pany were  not  dissoluble  by  notice,  gave  him,  as  he 
contended,  a  right  to  have  it  dissolved  by  the  interpon- 
tkm  of  the  Court.  The  prayer  was,  that  the  Company 
might  be  declared  to  have  been  dissolved,  or  might  then 
be  dissolved,  that  its  affiiirs  might  be  wound  up,  and  that 
the  persons  styled  directors  might  be  restrained  from 
acting  in  that  capacity ;  but  if  the  Court  should  be  of 
opinion,  that  the  Company  was  not  and  ought  not  to  be 
clissolved,  then  tiiat  the  deed  of  settlement  might  be  set 
aside ;  that  a  new  deed  might  be  prepared  and  executed^ 
pursuant  to  the  original  advertisement  and  prospectus  i 
aiid  that  the  directors,  chairman,  and  depu^-chairman, 
might  be  restrained  from  doing  certain  acts. 

Mr.  John  WilkSf  jun.,  the  Solicitor  of  the  Company, 
and  himself  a  Defendant,  entered  appearances  for  fpurteen 
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1826.       of  the  directors,  and  filed  for  them  fourteen  separate  an- 
swers, each  of  which  had  long  schedules  annexed  to  it 


Van  Sasdav 

9. 


f 


MooBz«  These  answers,  besides  denying  or  palliating  the  actv 

of  misconduct  charged  in  the  bill,  stated,  that  the  deed  of 
settlement,  which  was  complained  of,  had  been  produced 
before  the  House  of  Lords,  when  the  bill  was  in  pro- 
gress, in  order  to  explain  the  general  outline  and  scbone 
of  the  Company;  that  the  Plaintiff,  by  refusing  to 
execute  the  deed,  and  to  pay  the  calls  which  had  been 
made,  had  forfeited  his  shares,  and  ceased  to  have  any 
interest  in  the  concern ;  that  the  directors,  though  thqr 
were  entitled  to  have  declared  his  deposits  forfeited,  had 
been  always  willing  to  repay  him  his  80/.  with  interest; 
that  the  most  fair  and  reasonable  proposals  had  been 
made  to  him  in  order  to  induce  him  to  desist  jfrom  hara^ 
sing  the  Company,  but  that  all  those  proposals  bad  been 
rejected  by  him. 

On  the  14th  oi  Marchy  1826,  the  Plaintiff  moved,  be- 
fore the  Vice-Chancellor,  that  it  might  be  referred  to 
one  of  the  Masters  to  inquire,  if  the  fourteen  answers 
were  substantially,  or,  in  any  and  what  respects^  dif- 
ferent; and  whether  there  was  any  and  what  sufficieot 
reason  for  such,  fourteen  Defendants,  or  any  and  which 
of  them,  so  answering  separately :  And  if  the  Master 
should  find  that  there  was  a  suificient  reason  for  the  said 
fourteen  Defendants,  or  any  of  them,  answering  sepa- 
rately, then  he  was  to  inquire  whether  there  was  any  and 
what  sufficient  reason  for  repeating  the  schedules  annexed 
to  each  of  the  answers ;  and  that,  for  the  purpose  of  those 
inquiries,  the  fourteen  Defendants  might  be  directed  to 
furnish  the  Master  with  copies  of  such  answers. 

The  affidavit  of  the  Plaintiff  sworn  in  support  of  the 
motion,  stated,  that  the  fourteen  answers  were  sworn  in 

London^ 
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London^  several  of  them  on  the  same  day,  and  all  of       1626. 
them,  except  one,  in  the  month  oi  August:  that  the  four-  ^    ~^ 
teen  answers  and  schedules  were  all  of  them  alike,  and  v. 

nearly  verbatim  copies  of  each  other,  in  no  respect  ma^  Mooee. 
terially  differing  from  each  other,  but  appearing  to  have 
been  prepared  from  one  draft  only ;  that  the  same  set  of 
schedules,  in  effect  fourteen  times  repeated,  were  annexed 
to  each  of  the  answers ;  that  each  of  the  answers  con- 
sisted of  627  folios,  and  the  schedules  to  each  answer, 
of  423  folios ;  that  the  charge  for  oi&ce  copies  of  the 
fourteen  answers  would  amount  to  365/. ;  and  that  Wilks^ 
as  well  as  many  of  the  fourteen  Defendants,  had  de- 
clared, that  their  sole  object  in  putting  in  separate  an- 
swers was  to  increase  the  expenses  of  the  suit,  so  as  to 
deter  the  Plaintiff  from  prosecuting  it  further.  As  evi- 
dence of  this  intention,  the  affidavit  stated,  that  Wilks^ 
on  the  24th  of  May^  1826,  in  reply  to  a  letter  in  which 
the  PlaintiflP  remonstrated  against  the  vexatious  conduct 
pursued  on  behalf  of  the  Defendants,  wrote  to  the 
Plaintiff  a  letter,  which  contained  the  following  passage: 

**  As  your  suit  is  frivolous,  absurd,  and  vexatious ; 
as  you  have  no  more  to  do  with  the  Company  and  its 
concerns  than  an  inhabitant  of  Ethiopia,  and  as  the  Costs 
must  ultimately  ruin  you,  even  to  beggary ;  and  there- 
fore, in  the  end,  some  of  them  at  least  fall  upon  the 
Company,  I  shall  oppose,  for  myself  and  for  my  clients, 
yonr  ridiculous  and  contemptible  suit^  by  every  legal 
means." 

The  affidavit  also  stated,  that  WiUcs^  without  any 
sufficient  or  proper  reason,  and  solely  for  the  purpose  of 
multiplying  the  costs  of  tlie  suit,  had  taken  out  forty- 
seven  separate  orders,  for  time  to  answer,  for  the  said 
fourteen  and  two  other  Defendants.  Then,  as  further 
evidence  that  the  answers  had  been  prepared  by  Wilks  for 

an 
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1826.       at  Dn&ii*  purpose,  and  not  firom  the  instructions  of  tte 

yj^tSMtnAjf  ^^^^^^  themselves,  it  set  forth  a  correspondeooe 

V.  betwen  Mr.  Wilis  and  a  director,  Mr.  Peachy  in  whidi 

Witts  htA  endeavoured,  but  Without  success,  to  prevail 

on  Mr.  Peach  to  sweat-  an  answer  simQar  to  those  whidi 

had  been  filed  by  fourteen  of  his  co-directofs.     One  of 

the  letters,  addressed  to  Mr.  Peack  by  a  clerk  of  Mr. 

Wilhy  contained  the  following  postscript :   '^  Of  contde 

any  expense  attending  upon  the  putting  in  of  yokir  mh 

swer  by  the  solicitor  of  the  company  will  be  paid  by  tbe 

solicitor  of  tlie  company.'* 

The  order  tnade  by  the  Vice-Chancellor  u^ctti  Ae 
motion  was,  *  '^  That  it  be  referred  to  the  Master  ib 
rotation  to  inquire  and  state  to  the  Court,  whether,  wiA 
a  view  to  the  defence  in  the  cause,  it  was  necessary  or 
expedient,  on  the  part  of  the  said  fourteen  Defendant!^ 
or  any  and  which  of  them,  who  have  filed  their  answen 
through  the  intervention  of  Mr.  Wilis  as  tiieir  solicitoTi 
that  separate  answers  should  be  filed  by  each  Defendant^ 
and  if  the  said  Master  should,  as  to  any  of  the  Defend- 
ants, find  that  it  was  not  necessary  or  expedient  with 
a  view  to  their  defence,  to  put  in  separate  answer^  that 
1^  the  Master  inquire  how  it  happened  tiiat  such  sepii^ 
rate  answers  were  put  in :  and,  for  the  better  discoVeiy  of 
the  matters  aforesaid,  the  said  Defendants  are  to  pn>- 
duce  before  the  said  Master,  upon  oath,  all  books,  pBpelttf 
and  writings  in  their  custody  or  power  relating  thereto^ 
and  are  to  be  examined  upon  interrogatories,  as  Ae 
said  Master  shall  direct ;  and  the  said  Master  is  to  be  at 
liberty  to  state  any  matters  specially  at  the  request  of 
any  party*** 

A  motion  was  now  made,  before  the  Lbrd  ChanceOdri 
to  discharge  the  order  iiliade  by  the  Vice-ChanceDof. 

*  2  Sim.  and  Siu.  509. 
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There  was  no  affidavit  m  answer  to  the  affidavit  iswom       1820. 

by  the  Plaintiff.  ,,^  V'*^ 

^  Van  SaVdav 

In  the  course  of  the  argument  before  the  Lord  Chan-  Moois. 
oellor,  it  appeared  that  the  fourteen  answers  were  all 
signed  by  the  same  counsel.  Two  counsel  declared^ 
that  the  course  pursued  by  the  Defendants  had  been 
adopted  with  their  approbation :  and  another  stated,  that 
he  had  advised  Mr.  WiUcs  not  to  file  any  affidavit  in  an<^ 
sw«r  to  the  Flaintiff's. 

The  SoUcitoT'Generali  Mr.  Healdj  Mr.  Skadwell,  and 
Mr.  Wakefieldy  for  the  motion  to  discharge  the  order. 

We  resist  this  order,  on  the  ground  that  it  interferes 
with  the  rights  of  the  suitor.  It  is  the  privilege  of  De- 
fendants to  answer  separately,  if  they  please ;  the  Court 
has  no  jurisdiction  to  compel  them  to  answer  jointly ; 
there  is  no  instance  of  any  attempt  to  exercise  such  a 
jurisdiction ;  and  nothing  could  be  more  imprudent  than 
for  Defendants,  in  a  suit  which  may  last  for  many  years, 
to  conjoin  diemselves  for  better  and  for  worse  with  a 
nmnber  of  strangers.  To  what  can  the  inquiry  tend, 
whether  it  was  necessary  or  expedient  for  these  fourteen 
Defendants  to  file  separate  answers  ?  They  are  them- 
selves the  judges  of  that  necessity  or  expediency,  which 
must  depend  upon  a  multitude  of  circumstandes  alto~ 
gether  extrinsic  to  the  case. 

The  Plaintiff  complains  of  the  expense  to  which  he 
will  be  put:  but  has  any  man  a  right  to  complain  of  the 
natural  consequences  of  his  own  act?  He  has  chosen 
to  file  a  bill  against  between  two  and  three  hundred 
Defendants;  he  persecutes  and  harasses  a  multitude; 
and  yet  he  expects  to  meet  with  no  more  annoyance,  in 
his  turn,  than  if  he  had  to  do  with  a  single  opponent. 
It  would  have  been  much  more  reasonable  to  have  db- 
rectcfd  a  reference  to  inquire,  whether  it  was  necessary  or 

expe- 
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1 826.        expedient  that  the  Plamtiff  should  have  filed  such  a  hSL 
y     g].  '        Had  we  applied  for  such  an  inquiry,  we  should  have 
V.  been  told,  that  it  was  the  right  of  a  subject,  who  thought 

himself  aggrieved,  to  bring  his  case  before  the  Court, 
and  that  the  signature  of  counsel  was  a  sufficient  warrant 
that  it  was  brought  before  the  Court  in  a  proper  manner. 
The  right  of  the  assailed  is  still  more  sacred  than  that 
of  the  assailant  The  Defendants  admit  that  this  is  not 
the  proper  time  for  inquiring  into  the  nature  of  the  bill; 
but  they  say,  that  neither  is  it  the  proper  time  for  in- 
quiring into  the  nature  of  their  defence.  They  have  put 
in  such  a  defence  as  the  rules  of  the  Court  permit;  and 
that  defence  has  the  same  sanction  of  the  signature  of 
counsel  which  gave  credit  to  the  bill.  They  think  it 
hard  that  they  should  be  compelled  to  answer  so  absurd 
and  vexatious  a  bill.  They  have,  however,  complkd 
with  the  obligation  which  the  law  imposes^  on  them,  and 
have  complied  with  that  obligation  in  such  a  form  as  k 
according  to  law. 

The  Lord  Chancelloh  inquired,  whether  the  Vice- 
Chancellor  had  been  informed  with  what  ultimate  vieir 
the  motion  was  made;  and,  it  being  stated  to  him  that 
nothing  had  been  said  on  that  point,  he  requested  Mr. 
Heald  to  Inform  him,  with  what  view  the  Plaintiff  had 
applied  for  such  an  inquiry  as  had  been  directed. 

Mr.  Heald  stated,  that  thereby  a  foundation  might  be 
laid  for  taking  some  steps  against  the  solicitor  of  theDe* 
fendants  for  an  abuse  of  the  rules  and  practice  of  the 
court. 

The  Lord  Chancellor. 

I  hold  ail  abuse  of  the  rules  of  the  court  to  be  a  veij 
great  offence,  especially  in  an  officer  of  the  court.'  But 
if  it  is  meant  to  make  a  case,  or  to  lay  a  foundation  kt 
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a  case,  against  fVtlkes^  ought  it  not  to  have  been  ex-        1826. 

plained  to  the  court,  that  it  was  with  a  view  to  a  subse-   ,,     \: 

...  .  Van  Sanoav 

quent  application  against  the  solicitor  that  the  motion  was  v. 

made  ?  and  ought  not  the  solicitor  to  have  been  a  party 
to  the  motion  ?  Had  Mr.  Wilkes  appeared  by  his  counsel 
on  this  motion,  he  would  have  been  told  that  he  was  him- 
self no  party  to  the  proceedings,  but  was  merely  the  solici- 
tor of  the  parties  concerned.  If  a  solicitor  misconduct 
himself  in  a  cause,  he  may  be  made  a  party  to  any  motion, 
which  it  may  be  thought  his  misconduct  makes  advis- 
able ;  and  he  ought  to  be  made  a  party  to  such  a  motion, 
if  it  is  made  with  a  view  to  any  visitation  upon  him  by 
payment  of  costs  or  otherwise. 

If  I  am  to  direct  a  reference  to  the  Master,  I  ought 
to  see  beforehand  that  I  can  do  something  upon  the  re- 
port when  made.  Now  suppose  thdt  the  report  of  the 
master  had  been,  that  it  was  not  necessary  or  expedient, 
with  a  view  to  the  defence  of  the  cause,  to  file  these 
fourteen  separate  answers,  what  could  I  then  have  done  ? 
I  never  heard  that  the  court  would  compel  defendants 
to  answer  jointly ;  and  indeed  dozens  of  acts  of  parlia- 
ment have  been  passed  with  a  view  to  provide  a  remedy 
in  particular  cases  for  the  acknowledged  impossibility 
of  getting  on  with  a  suit  framed  as  this  is.  Another 
consideration  is  this :  ought  the  jurisdiction  of  the  court, 
which  can  be  administered  usefully  only  between  a  limited 
number  of  persons,  to  be  employed  for  a  purpose  which 
it  cannot  by  possibility  accomplish  ?  Here  is  a  bill  with 
nearly  three  hundred  defendants.  How  can  such  a  cause 
ever  be  brought  to  a  hearing  ?  and  if  the  Plaintiff  cannot 
show  a  probability  of  getting  a  decree,  with  what  pur- 
pose, except  that  of  oppression,  can  the  proceeding  have 
been  instituted?  In  such  a  suit  the  Plaintiff  can  do' 
nothing,  except  put  himself  and  others  to  enormous  ex- 
pense. 

The 
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isaa.  

*  -  T  ■  The  Plaintiff  in  person  stated  to  th^  court,  that  he 

p^  might  amend  the  record  by  making  it  a  bill  oil  beh«lf 

Moowb  pf  hiinself  a^d  the  other  shareholders. 


Mr.  Healdj  Mr.  Pepys^  and  Mr.  Knight^  in  support  of 
the  Vice-Chancellor's  order. 

The  complaint  mad^  against  the  Defendants  is  sob* 
Stantially  this ;  —  that  they  have  conspired  to  eofHloct 
their  defence;  in  such  a  way  as  will  rjend^r  the  pnh 
«ecution  of  the  suit  impossible. .  Are  Defendants  i9 
be  permitted  to  say,  ^^  We  shall  so  act  as  tQ  prevent 
the  cause  from  ever  coming  to  a  decision  ?"   It  is  ia 
vain  to  surest,  that  the  proper  time  for  taking  into  c«d- 
sideration  the  conduct  of  the  parties  at  to  the  mode  ^ 
abaping  either  the  suit  or  the  defence  is  at  the  he^rim^ 
Here  our  complaint  is»  ^^  You  have  done  that  which  will 
prevent  the  suit  from  coming  to  a  hearing ;  your  condq4 
16  so  improper  as  to  require  to  be  visited  with  puniahmeDl 
by  the  court;  the  improprie^  is  of  such  a  nature^  that 
it  cq[)erates  to  prevent  us  from  reaching  that  «tage  of  thef 
eauae»  in  which^  according  to  the  ordinary  course  (€ 
procedure,  it  would  come  under  the  lash  of  the  ccmitS 
we  therefore  call  on  the  court  to  vindicate  its  own  efr 
ci^icy,  and,  for  that  purpose,  to  inquire  whether  yoo 
have  beea  guilty  of  that  misconduct  of  which  we  gbe 
uncontradicted  and  primi  facie  evidence;  and  if  tiMt 
result  of  that  inquiry  shall  be  such  aa  we  state,  we  hant 
a  right  to  expect  that  the  court  will  enable  u%  in  sfune  wi^ 
oar  oljber,  to  prosecute  our  suit,  without  being  subjected 
to  extraordinary  disadvantages  by  reasoa  of  the  extnh 
ordinary  mode  of  defence  adopted  by  these  directors.'' 

The  Plaintiff  ha«  made  a  sttoxig  pnm4/aci^  case  of  ^9* 
grant  misconduct,  on  the  part  of  the  fourteen  Defendanth 

Vfbffk 
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When  we  look  at  the  nature  of  the  bill,  which  is  a  record       1896. 


bringing  theoi  before  the  court,  not  on  account  of  their 
individual  acts,  but  merely  in  their  capacity  of  share-  «. 

holders  and  executors  —  when  we  look  further  at  the  *»qo*b. 
perfect  similarity  of  the  answers  and  schedules  in  sub- 
stance and  in  words,  and  at  the  enormous  immediate  ex- 
pense which  such  a  proceeding  will  create  to  all  parties, 
without  the  least  tendency  to  promote  any  fair  or  useful 
purpose  —  when  we  take  into  consideration  the  language 
of  the  solicitor  who  filed  the  answers,  and  the  means  he 
has  employed  in  order  to  increase  the  evil,  by  adding  one 
more  to  the  number  of  these  answers,  all  fac-similes  of  each 
other ;  — it  is  impossible  to  doubt  that  this  line  of  conduct 
was  followed  solely  for  the  purpose  of  stifling  the  suit. 
The  honour  and  dignity  of  the  court  require,  that  it  should 
ascertain  whether  its  rules  have  been  abused  fbr  so  un- 
worthy a  purpose ;  and  if  the  result  of  the  inquiry  should 
be,  that  they  have  been  so  abused,  it  will  easily  find  means 
to  indemnify  the  Plaintiff  for  the  oppression  he  has  al- 
ready suffered,  and  to  protect  him  against  its  effects  for 
the  future.  Even  if  no  steps  should  be  taken  against  the 
^licitor,  the  court  might  order  the  Defendants  to  mafce 
some  satis&ction  to  the  Plaintiff  for  the  costs  to  whic)^  he 
has  hefixx  put  unnecessarily ;  or  it  might  require  the  foi^r* 
teen  defendants  to  furnish  office  copies  of  their  answers 
at  their  own  expense ;  or  it  might  direct,  that  an  office 
^opy  of  one  of  the  answers  should  be  sufficient,  aad  thi^t 
the  Plaintiff  might  be  at  liberty  to  proceed,  as  if  he  had 
taken  office  copies  of  all  the  answers. 

It  is  true  that  the  suit  is.  in-  itself  of  such  a  nature) 
thajt  the  prosecution  of  it  must  neoessyarily  be  attende4 
with  great  difficulties*  But  the  greater  the  difficulties 
are  with  which  the  plaintiff  has  to  stru^le,  arising  out 
of  the  nature  of  the  case ;  the  stronger^reason  is  there 
that  the  defendants  should  not  be  permitted  wantonly  to 
throw  artificial  and  unne9esw7  in^edijBiei^ktfi^  i^  his  way. 

The 
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1826. 


Van  Sandav 

V, 

Mooes. 
Matf 


The  Solicitor-General,  in  reply. 

Tliere  is  nothing  extraordinary  in  this  case  excq>t  what 
arises  from  the  conduct  of  the  Plaintiff  bimselE  He  files 
a  bill  against  two  hundred  and  fitly  defendants ;  and  he 
complains  that  fourteen  of  them  have  answered  separatdy. 
What  right  has  he  to  require  or  to  expect  that  they  should 
answer  conjointly  ?  Even  if  their  object  were  to  throw  dit 
ficulties  in  the  way  of  the  prosecution  of  his  suit,  he  has 
no  just  ground  of  complaint ;  for  it  is  not  vexatious  in  a 
defendant  to  protect  himself,  by  all  the  means  which  the 
rules  of  the  court  permit,  from  the  prosecution  of  a  vei- 
atious  bill ;  nor  is  it  oppression  in  him  to  endeavour  to 
escape  fi'om  the  enormous  expense  which  a  plaintiff  is 
trying  to  heap  upon  him  by  involving  him  in  an  absmd 
suit.  The  bill  is  filed  for  the  purpose  of  embarrassiif 
the  company,  and  of  extorting  money  from  them ;  and 
it  is  fortunate  for  justice,  if  the  rules  of  the  court  enabb 
a  defendant  to  throw  many  difficulties  in  the  way  of  a 
plaintiff  aiming  at  such  an  object. 

Tliere  is  no  case  made  against  the  plaintifis,  excqpt 

that  they  have  acted  according  to  the  practice  of  die 

court ;  and  it  is  new  doctrine  to  say  that  regularity  of 

procedure  is  prima  facie  evidence  of  an  improper  piB^ 

pose.     As  to  the  expressions  in  the  letter  of  Mr.  WiS^ 

which  have  been  made  matter  of  blame,  they  are  nothing 

more  than  an  accurate  description  of  the  nature  aod 

tendency  of  a  suit  like  this ;  the  utmost  that  can  be  sttd 

against  them  is,  that  they  display  some  irritation ;  butaiqf 

angry  feeling  which  may  be  traced  in  them,  is  not  more 

than  the  occasion  called  for,  and  the  tenor  of  the  co^ 

respondence  set  forth  in  the  answer  well  justified.    Ettf 

if  Mr.  Witks  has  not  been  sufficiently  guarded  in  his 

words  and  temperate  in  his  sentiments,  it  is  absurd  t0 

make  such  a  circumstance  a  ground  of  imputation  against 

the  Defendants.     The  client  b  not  to  be  answerable  fitf 

the  angry  wends  <tf  the  solicitor. 

Ik 
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rhe  Lord  Chancellor.  1 826. 


[n  this  case,  the  papers,  which  I  have  before  me,  are,   ^^^  Sakdau 
second  bill,  which  is  the  one  that  brings  forward       Moobe. 
;reat  number  of  parties  as  Defendants :  the  answer  of       May  8. 
s  of  the  Defendants,  which  in  substance  is  the  same, 
\t  I  believe,  in  words  is  so  nearly  the  same,  that  it , 
J  be  represented  as  the  same,  with  the  other  thirteen 
iwers,  and  which  refers  to  schedules  (not  before  me), 
same,  I  understand,  with  the  schedules  annexed  to 
le other  thirteen  answers;  and  also  the  affidavit  made 
die  Plaintiff,  which,  it  is  contended,  establishes  such 
ires  on  the  part  of  the  Defendants,  as  make  the 
erof  the  Vice-Chancelior  a  proper  order,  founded  on 
necessity  of  the  interference  of  the  Court  in  matters 
Uended  oppression.     That  bill,  that  answer,  and  that 
lavit,  I  have  thought  it  my  duty  to  read  very  care- 
r;  because  I  am  clearly  of  opinion,  that,  unless  the 
irt  had  the  substance  of  the  bill  and  answers,  as  well 
f  the  affidavit,  under  its  view,  it  had  not  the  means 
lising  the  question,  whether  such  a  reference,  as  has 
1  directed,  should  or  should  not  be  made. 

Iiat  reference,  I  have  not  the  slightest  doubt,  was 
cted  from  an  anxiety  to  promote  an  object  to  which 
Court  ought  to  be  very  attentive,  —  namely,  the  pre- 
ion  of  oppression  :  but  I  entertain  very  considerable 
bt,  whether  that  anxiety  can  be  gratified  consistently 
I  perfect  safety  to  those  principles  on  which  every 
1  in  a  court  of  justice  is  entitled  to  conduct  his  de- 
e.  The  inclination  of  my  understanding  to  that 
^  of  the  question  may  perhaps  be  deemed  a  preju- 
;  and  I  admit  that  it  is  an  opinion  fixed  in  my  mind 
rhat  I  recollect  to  have  passed  in  this  Court  during 
last  forty  or  fifty  years.  For  in  that  long  period  of 
,  though  there  has  been  over  and  over  again,  when 
use  came  on  to  be  heard,  and  all  danger  of  doing 

H  h  '  prejudice 
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fcivbafore  the  Court  evidence      18SS. 

c-Aa  PWotifF  by  the  expeiue  of  v^I^S^;^ 

wh  jg  tin  tme  amount  of  the  cue  v. 

With  what  Fie*  is  that  to  be      *>~"' 

■ng  may  be  insisted  upon  as 

'  BO^  then  the  disfdeaanre  of 

\e  Defendants,  by  reason 

thetn,  or  against  tlte 

answerable^  —  the 

"  we  are  now  lo 

_  'ion,  but  at  the 

*■  ^iiich,  in  no 

•)y  iiifllfi"g 

_eding  to  which 

.^  a  party,  I  caooot 

.ike  him  off  the  rolls),  in 

•t  most  advantageous  that  that 

at  anxious  am  I  to  express  my 

has  b«en  vexation,  that  vexation 

1  not  be  forgotten.     But  the  ({ues- 

:  of  the  cause  is  it  most  wholesome 

f  ibe  Court  should  take  places  to 

lich  have  beoi  impropeiiy  coi>- 


I  that  one  object  of  the  Plomtiff 
efendants  pay  the  costs ;  or  it  may 
leir  soUdtor  pay  costly  or  to  have 
,  •  and  I  do  not  aay,  tba^  in  some 
:  may  not  be.a  pn^r  af^lication. 
ilish  either  of  these  purposes,  what 
osestodonow?  Itdoesnotmwdy 
iwer,  and  the  affidavit:  but,  in  this 
ii  it  directs  a  productioo  of  papers 
)efendants,  and  an  examinatitm  trf 
rrogatoiies.  Hiat  producticn  may 
t  is  lo  be  the  piitie^  «md«noB  in 
Hh  2  the 
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18S6.        prejudice  to  parties  was  over,  a  visitation  for  oppresuve 
-  "^'  *^        pleading,  and  for  causing  unnecessary  expense  (a  visit- 
9.  ation,  which  I  deem  it  a  great  duty  of  this  Court  to  in- 

flict, as  often  as  occasion  for  it  arises) ; — I  do  not  recollect 
a  single  instance,  in  which  the  Court  has  been  called 
upon,  at  this  early  stage  of  the  cause,  to  say,  that  the 
manner  in  which  the  Defendants  have  shaped  their  de- 
fence is  such  as  to  demand  a  special  interference.  I  do 
not  recollect  one  single  instance  of  an  application,  like 
that  of  the  present  Plaintiff,  made  at  a  time  when  it  can- 
not be  known  how  the  defence  is  in  future  to  be  con- 
ducted,  or  how  it  may  be  necessary  to  conduct  it ;  and 
when  it  is  impossible  to  say  what  prejudice  may  arise 
to  individuals,  if  you  link  them  together,  whether  tbcj 
choose  to  be  so  associated  or  not 

I  was  also  very  anxious  to  know  with  what  object  liie 
motion  before  the  Vice-Chancellor  was  made.  I  take  it 
to  be  extremely  clear,  that,  primdjaciey  and  subject  towhat 
the  Court  might  do  at  the  hearing  in  matter  of  costs,  these 
fourteen  gentlemen  had  a  right  to  sever  in  their  de£»ioei 
Was  it  then  intended,  if  the  master  had  reported  that  it 
was  not  necessary  or  expedient  that  the  Defendants,  with 
view  to  their  defence,  should  put  in  separate  answers,  to 
move  that  the  answers  should  be  taken  off  the  file,  and 
that  the  Defendants  should  be  ordered  to  answer  jointly? 
That  suggested  another  question,  which  was  this.  If  I 
were  to  make  such  an  order,  and  these  parties  refused  U) 
join  themselves  for  l>etter  and  for  worse,  throughout  the 
whole  cause,  could  I  attach  them  or  any  of  them  for  not 
so  joining  in  putting  in  their  answers  and  in  defendiif 
the  suit?  And  my  opinion  is  (if  such  were  the  object  of 
llie  motion),  that  I  coukl  do  no  such  thing. 

If  that  be  not  the  object  of  the  motion  which  was  made 
before  the  Vice-Chancdior,  what  is  its  object?  ToWf 
inquiry  upon  this  point  Mr.  Heald  very  candidly  staled 

that 
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that  the  object  was  to  bring  before  the  Court  evidence      1896. 
ctf  a  conspiracy  to  ruin  the  Plaintiff  by  the  expense  <rf  y    Smia 
the  proceedings ;  for  such  is  the  true  amount  of  the  case  v. 

stated  by  the  Plaintiff.  With  what  view  is  that  to  be  M<h»«. 
dcme  ?  Is  it  that  something  may  be  insisted  upon  as 
i^inst  the  Defendants  ?  If  so,  then  the  displeasure  of 
the  Court  must  be  visited  upon  the  Defendants,  by  reason 
of  what  is  proved  either  against  them,  or  against  the 
person  for  whose  acts  they  would  be  answerable^  **-  the 
oommon  solicitor  of  them  alL  But  if  we  are  now  to 
Ipok,  not  only  at  the  object  of  the  application,  but  at  the 
mode  in  which  that  object  is  to  be  effected,  which,  in  no 
way  of  puttmg  the  case,  can  be  otherwise  than  by  making 
the  parties  pay  the  costs  (for  in  a  proceeding  to  which 
the  solicitor  is  not  personally  made  a  party,  I  cannot 
make  him  pay  the  costs  nor  strike  him  off  the  rolls),  in 
what  stage  of  the  case  is  it  most  advantageous  that  that 
should  be  done  ?  Most  anxious  am  I  to  express  my 
^qpinion,  that,  if  there  has  been  vexation,  that  vexation 
ought  not  to  be  and  will  not  be  forgotten.  But  the  qfues- 
tion  is, — In  what  stage  of  the  cause  is  it  most  wholesome 
that  the  interposition  of  the  Court  should  take  place,  to 
punish  proceedings  which  have  been  improperly  con- 
ducted? 

I  have  already  stated  that  one  object  of  the  Plaintiff 
may  be,  to  make  the  Defendants  pay  the  costs ;  or  it  may 
be  his  object  to  make  their  solicitor  pay  costs,  or  to  have 
him  struck  off  the  rolls ;  and  I  do  not  say,  that,  in  some 
stage  of  the  cause,  that  may  not  be  .a  proper  implication. 
Botf  in  order  to  accomplish  either  of  these  purposes,  what 
ja  it  that  the  Court  proposes  to  do  now  ?  It  does  not  m^*ely 
look  at  the  bill,  the  answer,  and  the  affidavit;  but,  in  this 
aarly  stage  of  the  cause,'  it  directs  a  productioD  of  papers 
in  the  custody  <^  the  Defendants,  and  an  examination  of 
fJBtt  Defendants  on  interrogatories.  That  production  may 
hif^MBi  to  famish  what  is  to  be  the  partiec^  evidence  m 

H  h  2  the 
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1826.  the  cause:  those  interrogatories  may  produce  from  the 

-.     ^'  parties  matter  which  may  affect  their  evidence  hereafter. 

V.  What  else  is  this  than  by  a  side-wind  to  hear  the  cause 

MooM.  ^pQjj  ^  collateral  motion  ? 

In  that  point  of  view  I  am  satisfied  that  the  application 
of  the  Plaintiff  ouglft  not  to  be  entertained.  When  we 
have  the  practice  of  the  Court  for  a  long  series  of  years 
before  us,  and  when  we  find  ourselves  getting  beyond 
what  that  practice  has  hitherto  sanctioned  ;  we  ought  not 
to  venture  beyond  known  limits, .  except  with  very  great 
caution  and  with  a  clear  certainty  that  we  are  not  in- 
troducing mischiefs  much  greater  than  the  non-^aymoit 
of  the  costs  which  the  Plaintiff  aims  at  recovering  by 
his  present  proceeding. 

If  we  look  at  the  answers  as  well  as  at  the  affidavitf 
we  may  find  a  gi*eat  many  reasons,  which,  on  the  score 
of  want  of  temper,  may  justify  much  of  what  has 
passed  between  these  parties.  Neither  is  it  to  be  for- 
gotten that  the  suit  itself  may  miscarry ;  and  then  there 
may  be  costs  due  to  the  Defendants  to  be  set  off  against 
the  costs  of  these  answers,  supposing  it  right  that  some 
of  the  costs  incurred  in  this  stage  of  the  cause  should  be 
given  to  the  Plaintiff.  It  is  further  manifest,  that  the 
demand  for  the  payment  of  the  costs  of  these  answers  is 
to  be  founded  on  evidence  which  may  anticipate  every 
species  of  defence  which  the  Defendants  may  have  to 
make.  Tlierefore,  without  saying  what  may  be  right  to 
be  done  hereafter,  with  respect  to  the  course  which  the 
pleadings  have  taken,  further  than  that,  when  the  cause 
comes  to  be  heard,  it  will  be  the  duty  of  the  Court  to 
consider  attentively  and  anxiously  what  was  unnecessary 
expense,  and  to  visit  that  unnecessary  expense  upon 
those  who  have  created  it;  I  am  of  opinion,  founding 
myself  on  the  established  practice  of  the  Court,  that  the 
order  made  by  the  Vice-Chancellor  is  too  hazardous  a 

step,— 
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step,  —  if  the  object  of  the  application  be  what  I  suppose        1826. 
it  to  be,  and  which  indeed  is  the  only  practicable  object   Van  Sandait 
which  the  Court  could  at  this  moment  carry  into  execu-  v, 

tion,  namely,  making  some  order  with  respect  to  the 
costs  of  the  answers. 


I  am  further  of  opinion  that  I  ought  not,  in  this  stage 
of  the  cause,  to  direct  an  inquiry  which  may  be  attended 
with  great  expense  to  all  parties,  and  on  which  the  Court 
may,  at  last,  not  be  able  to  do  any  thing;  or,  if  it  can  do 
any  thing,  may  be  able  to  do  no  more  than  what  I  have 
already  stated. 

Again,  if  this  were  a  motion  intended  to  lay  a  found- 
ation for  an  order  against  the  solicitor,  and  not  merely 
against  the  defendants,  .  Mr.  Wilks  ought  to  have 
been  made  a  party  to  it :  and,  when  I  am  told,  as  I 
have  been  told  from  the  bar,  that  Mr.  Wilks  was  ad- 
vised not  to  make  an  affidavit  against  the  application, 
that  advice,  I  do  apprehend,  must  have  proceeded  on 
the  old  established  rule  —  that,  when  the  notice  was  given 
to  Mr.  WilkeSj  only  as  solicitor  for  the  parties,  he  had 
a  right  to  consider  himself  as  not  personally  implicated 
in  the  result  of  the  motion. 

When  a  motion  of  this  unprecedented  nature  is  made, 
we  are  fully  justified  in  looking  at  the  case  itself.  The 
bill  is  filed  by  Mr.  Van  Sandau^  who,  upon  a  prospectus 
being  handed  about  proposing  the  establishment  of  this 
company,  was  willing  to  become  a  member  of  the  intend- 
ed association.  That  prospectus  represented  the  company 
as  in  the  course  of  being  established.  Three  millions 
of  money  were  to  be  raised ;  no  subscriber  was  to  pay 
more  than  50/.  per  share ;  and  the  first  call  was  to  be 
for  only  405.  on  the  share. 

H  h  S  Now 
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lB9Bi  Now  the  history  of  these  companies  has  been  swh^ 

^^   *       (and  I  have  travelled  a  good  deal  among  them),  thM  ft 
17.  lawyer,  as  this  Plaintiff  is,  ought  to  have  been  not  a  litde 

Moo&s.  alarmed  at  parting  with  his  money  to  a  body  so  formed* 
It  is  quite  clear,  that,  in  a  commercial  country  like  thi% 
there  may  be  many  undertakings  and  enterprises  to 
which  individual  powers  of  mind  or  purse  may  be  quite 
unequal;  and  for  such  cases  the  constitution  of  die 
country  has  provided  by  givmg  the  means  of  crealiDg 
corpcxrations.  It  is  within  my  own  memory,  that,  whea 
an  application  was  made  to  parliament  to  incorpoi(«te 
bodies,  it  was  generally  met  with  this  short  answer: 
**  Why  have  you  not  gone  to  the  crown  with  your  re- 
quest? Why  have  you  not  obtained  a  charter  ?"  Hwr- 
ever  that  mode  of  thinking  has  gone  by,  and  several  adi 
of  parliament  have  been  passed,  establishing  compaBiei 
similar  to  this  one. 

There  were  not  many  of  those  acts  passed,  before  ift- 
conveniencies  were  found  to  follow.  If  a  man  had  oc- 
casion to  bring  an  action  against  one  of  the  bodies  lo 
constituted,  be  did  not  know  how  to  proceed,  or  againft 
whom  to  bring  his  suit ;  and  if  he  brought  it,  namii^  the 
Defendants  who  were  known  to  him,  he  was  treated  with 
a  plea  in  abatement,  which  was  a  check-mate  to  hie 
action.  To  meet  this  inconvenience,  it  became  neceesuy 
to  introduce  into  those  bills  a  clause,  that  the  company 
should  sue  and  be  sued  by  their  clerk  or  seci*etary. 

It  was  soon  found  that  this  provision  did  not  set  the 
matter  right  The  secretary  on  behalf  of  the  compeoy 
sued  a  man  of  opulence ;  and,  if  he  succeeded,  be  re- 
covered not  only  judgment  but  pajonent  of  the  deiBancL 
On  the  other  hand,  when  the  secretary  was  sued^  the 
person  suing  found,  that,  though  he  had  gottea  en 
individual  with  whom  he  could  go  into  a  court  of  If^ 
or  equity  in  order   to  enforce  a  claim  against  him  tf 

defendant 


^ 
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defendant,  yet,  after  be  had  gone  thither,  he  frequently        18%. 
found  that  it  would  have  been  better  for  him  not  to  have   y^^^^^^j 
«tirred ;  for  though  the  secretary,  when  he  was  Plaintiff,  «. 

got  the  money  for  which  he  sued,  he  was  often  unable^ 
when  made  Defendant,  to  pay  what  the  Plaintiff  re- 
covered. 

That  state  of  things  suggested  to  a  learned  lord  the 
necessity  of  making  all  the  members  liable,  as  well 
98  the  secretary,  for  a  demand  against  the  company. 
Ilius  tliere  arose  a  third  class  of  acts  of  parliament 
establishing  companies ;  acts  which  made  all  the  mem* 
bcrs,  as  well  as  the  secretary,  liable  to  answer  de<^ 
niands  recovered  against  the  company.  Still  this  was 
not  enough :  for,  as  these  acts  did  not  provide  the  means 
a(  letting  the  world  know  who  the  members  were,  the 
consequence  was,  that,  though  all  the  members  were 
liable,  nobody,  who  had  a  claim  against  them,  could  tell, 
who  the  persons  were  that  were  thus  liable. 

Another  improvement  was  therefore  made.  A  proviso 
was  introduced,  requiring,  that,  before  a  company  was 
formed,  or  within  a  given  time  afterwards,  there  should  be 
aregister  or  enrolment  of  the  individuals  of  whom  thecom- 
pany  was  composed;  and  it  was  thought,  that  thus,  at  last, 
the  work  had  been  done  completely,  and  that  all  was  safe. 
Unfortunately,  however,  it  turned  out,  in  consequence  of 
sales  and  transfers  of  shares,  that  a  person,  who  was  a 
meniber  of  the  company  to-day,  was  not  a  member  of  it 
lo-morrow ;  the  constituent  members  of  the  body  were 
constantly  changing;  and  a  Plaintiff  did  not  know 
against  whom  to  proceed,  whether  against  the  present  or 
against  former  members. 

A  iiirther  alteration  was  then  made;  the  efiect  of 
which  was,  that  those,  who  had  been  members,  should 
eontinue  liable,  although'  they  had  transferred  their  in- 

H  h  4  terest, 
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terest,  and  that  those,  who  became  members,  should  also 
be  liable ;  an  enrolment  of  the  names  both  of  the  one 
and  of  the  other  being  required.  This  had  a  very  con- 
siderable operation ;  and  it  was  wonderful  to  obsenre, 
how  much,  after  it  was  adopted,  the  passion  for  becoming 
members  of  these  companies  diminished. 


One  thing  was  still  wanting.  If  the  members  of  these 
bodies  happened  to  quarrel  among  themselves  (which, 
though  they  came  harmoniously  together,  was  very  likely 
to  happen),  how  were  they  to  sue  one  another?  And 
it  was  not  till  the  latest  stage  of  improvement,  that  that 
difficulty  was  provided  for.  I  believe  it  was  in  the  act 
regulating  the  new  banking  establishments  in  Ireland  (a^ 
that  provisions  were  for  the  first  time  made  to  meet  aH 

these 


(a)  In  the  5tli  G.  4.  c  7.5. 
("  An  act  to  relieve  bankers  in 
Ireland  from  divers  restraints 
imposed  by  the  provisions  of 
the  twenty-ninth  of  George  the 
Second,  and  to  render  all  and 
each  of  the  members  of  certain 
copartnership  of  bankers  which 
may  be  established  liable  to  the 
engagements  of  such  copartner- 
ships, and  to  enable  such  copart- 
nerships to  sue  and  be  sued  in 
the  name  of  their  public  of- 
ficer") the  fifth  section  provided, 
'*  that  all  actions  and  suits  to  be 
commenced  or  instituted  by  or 
on  behalf  of  any  such  society  or 
copartnership,  against  any  person 
or  persons,  bodies  politic  or  cor- 
porate, or  others,  for  recovering 
any  debts  or  enforcing  any  claims 
or  demands  due  to  such  society  or 
copartnership,  and  all  proceed- 
ings in  law  or  equity  relating  to 
the  same,  or  other  the  concerns  of 


any  such  society  or  copartoo^ 
ship,  shall  and  lawfully  may,fn)Oi 
and  after  the  passing  of  this  ad, 
be  commenced  or  instituted  and 
prosecuted  in  the  name  of  Midi 
public  officer  for  the  time  beiog 
of  such  society  or  copartnersbip, 
as  the  nominal  Plaintiff  for  vA 
on  behalf  of  such  society  or  oor 
partnership  ;  and  that  all  actioM 
or  suits  and  proceedings  in  law  or 
in  equity,  to  be  commenced  of 
instituted  against  such  society  or 
copartnership,  shall  and  lawfully 
may  be  commenced,  instituted 
and  prosecuted  against  such  pub- 
lic officer  for  the  time  being  of 
such  society  or  copartnership,  tf 
the  nominal  Defendant  for  and 
on  the  behalf  of  such  sodetyor 
copartnership." 

By  the  sixth  section,  judgment 
against  a  public  officer  of  the 
company  was  to  operate  ag«««t 
the  property  of  the  compiDy» 

Bfid 
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liese  diflBculties ;  and  similar  provisions  now  form  part  of        1826. 
iie  regulations,  which  are  likely  to  take  place  in  the  bank-  y     g"  ' 
ng  establishments  in  England  now  in  contemplation. 


There 


V. 

Moors. 


ind  of  every  member  of  it,  in  the 
mme  way  as  if  recovered  against 
^e  company  itself. 

By  the  6th  G,4.  c.  42.  intituled, 
*  An  act  for  the  better  regulating 
}f  copartnerships  of  certain  ban- 
kers in  Irelandy*  the  former  act 
WBB  repealed,  and  a  new  set  of 
•emulations  were  introduced.  The 
tenth  section  provided,  that  all 
proceedings  at  law  or  in  equity, 
yn  behalf  of  the  company,  against 
Miy  person  or  persons,  "  whether 
nembers  of  such  society  or  co- 
partnership, or  otherwise,  for  re- 
soveriog  any  debts,  or  enforcing 
my  claims  or  demands  due  to 
iuch  society  or  copartnership,  or 
for  any  other  matter  relating  to 
iie  concerns  of  such  society  or 
sopartnership,"  should  be  pro- 
lecuted  in  the  name  of  the  public 
officer  of  the  company;  and  "  that 
ill  actions  or  suits  and  proceed- 
ings at  law  or  in  equity  to  be 
commenced  or  instituted  by  any 
person  or  persons,  bodies  politic 
or  corporate,  or  others,  whetlier 
memdcrs  of  such  socieli/  or  co^ 
jHNrinerthip,  or  otherwise,  against 
luch  society  or  copartnership, 
shall  and  lawfully  may  be  com- 
menced, instituted  and  prose- 
cuted against  any  one  of  the 
public  officers  nominated  as 
aforesaid  for  the  time  being  of 
such  society  or  copartnership,  as 
the  nominal  Defendant  for  and 


on  behalf  of  such  society  or  co- 
partnership." 

The  judgment  against  the  pub- 
lic officer  was  to  operate  against 
the  property  of  the  company 
and  of  the  partners;  and,  in  addi- 
tion to  this,  the  eighteenth  sec- 
tion provided,  **  that,  in  case  any 
such  execution  against  any  mem- 
ber or  members  for  the  time 
being  of  such  society  or  copart. 
ship  shall  be  ineffectual  for  ob- 
taining payment  and  satisfaction 
of  the  amount  of  such  judgment, 
it  shall  be  lawful  for  the  party  or 
parties  so  having  obtained  judg- 
ment against  such  public  officer 
for  the  time  being,  to  issue  exe- 
cution agiunst  any  person  or  per- 
sons who  was  or  were  a  member 
or  members  of  such  society  or 
copartnership  at  the  time  when 
the  contract  or  contracts,  or  en- 
gagement or  engagements  on 
which  such  judgment  may  have 
been  obtained  was  or  were  en- 
tered into  :  provided  always,  that 
no  such  execution  as  last  men- 
tioned shall  be  issued  without 
leave  Urst  granted,  on  motion  in 
open  court,  by  the  court  in  which 
such  judgment  shall  have  been 
obtained,  and  which  motion 
shall  be  made  on  notice  to  the 
person  or  persons  sought  to  be 
charged,  nor  after  the  expira- 
tion of  three  years  next  after 
any  such  person  or  persons  shall 

hare 
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1836.  There  were  some,  (and  many  too^  whose  opinions  wele 

^    ^  ■'  ^     very  well  deserving  of  attention),  who  declaredt**— that, if 

bodies  were  formed  on  such  principles,  that  they  coaM  nol^ 
in  the  Courts  of  this  country  and  according  to  the  laws 
of  tlie  country,  effectually  demand  what  they  had  a  ri^t 
to  demand,  or  be  effectually  sued  for  that  for  which 
they  were  liable  — r  the  very  circumstance  of  the  existence 
of  that  inability  or  incapacity,  and  the  inconvenience  or 
impracticability  of  dealing  with  them  in  a  court  of  jostiot^ 
proved  bodies  of  that  kind  to  be  illegal  at  common  bur. 
It  was  to  make  them  legal,  that  acts  of  parliament  weie 
passed  containing  one  or  more  of  the  series  of  provisiow 
which  I  have  mentioned. 

In  the  present  case  the  company  was  established  by  m 
act  of  parliament  to  this  extent, — that  an  act  was  passed 
to  enable  them  to  sue  and  be  sued  by  their  secretary  or 
public  officer ;  and,  parliament  having  given  them  a  car 
pacity  to  sue  and  be  sued,  it  is  too  late  to  say  that  thej 
exist  illegally  as  a  body.  But  the  capacity  of  suing  and 
being  sued,  which  the  legislature  has  given  them,  does 
not  in  this  case  i*emove  the  difficulty  of  suing ;  I  do  not 
mean,  of  going  throu^  the  forms  of  suing,  but  of  suing  to 
any  rational  purpose  or  with  any  good  effect. 

When  application  was  made  for  the  act  of  parliament, 
the  jealousy  of  the  legislature,  with  respect  to  bodies  of 
this  kind  being  awakened,  the  committee  of  the  House  of 


Ka?e  ceased  to  a  be  member  or  7th  G,  4.  c.  67.  **  An  act  to  is* 

members  of  tuch  society  or  co-  gulate  the  mode  in  which  cerlaki 

partnership."  societies    or   copartnerships  fir 

Similar  clauses  are  contained  in  banking  in  Scotland  may  suean^ 

the  7th  G.  4.  C.46.  **  Anactfor  the  be  sued/*  s.  2.,  7.,  10.  But,  bftle 

better  regulating  copartnerships  latter  act,  the  judgment  9g^ 

of  certmn  bankers  in  England,"  the  public  officer  is  not  made  to 

s.  fi.,  9.,  11*9  It.,  15. :  and  in  the  operate  against  former  menbsn. 

•  Lords 


CASES  IN  CHANCERY.  46S 

Lords  inquired,  whether  it  subidsted  by  any  deed ;  and,  if        182^. 
h  did,  called  for  proof  of  its  existence  and  of  its  natore  by    „^  ^    -  '   ' 
the  production  of  that  deed.     And  it  was  upon  the  faith  «. 

rf  the  deed  produced  .being  the  deed  which  was  to  con*       Mooee. 
Btitute  the  company,  that  parliament  passed  the  act.  Thus  ^ 

It  will  come  to  be  one  great  question,  whether  any  man, 
calling  himself  a  member  of  the  company,  can  get  himself 
out  of  the  provisions  of  the  deed.  The  act  was  obtained 
by  men  who  were  the  agents  of  those  who  had  become  or 
should  becon^^  members  of  the  company ;  and  the  deed 
iitfist  be  taken  to  have  been  presented  to  parliament  by 
tliose  i^ents,  on  behalf  of  all  who  were  or  should  become 
members,  as  the  document  which  shewed  the  constitution 
of  the  body*  The  Plaintiff  contends,  that  a  member  may 
get  himself  out  of  the  obligations  of  that  deed ;  and  that,  if 
ht  does  not  think  fit  to  comply  with  all  its  clauses,  he 
may  dissolve  the  company,  Thst  is  one  question ;  and 
it  is  a  question  which  will  depend  very  much  on  this  — 
whether  it  is  possible  to  apply  the  common  principles  of 
partnership  to  such  a  state  of  circumstances. 

The  bill  proceeds  on  two  grounds:  one,  that  Mr. 
Van  Sandau  could  by  mere  notice  put  an  end  to  the 
company ;  the  other,  that  if  notice  alone  was  not  suf- 
ficient for  that  purpose,  yet  there  has  been  such  conduct 
OB  the  part  of  the  secretary  and  other  members  as  to 
entitle  the  Plaintiff  to  call  for  a  dissolution ;  and,  in  either 
ease,  he  prays  that  an  account  may  be  taken  of  the  part- 
nership dealings  and  transactions.  Now,  though,  accord- 
ing to  the  law  of  the  country,  a  company  or  partnership 
fcrmed  by  parties  agreeing  to  become  co-partners  may 
be  dissolved  at  any  moment  by  one  of  the  partners,  and 
tliotigh  his  co-partners  cannot  answer  his  notice  of  disso- 
lution by  saying,  ^<  Here  is  your  money,  get  out  of  the 
ooncem,  and  leave  us  to  ourselves,"  (because  he  has  a 
yi{^  to  have  all  the  accounts  of  the  partnership  dealings 

and 
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1826.  and  transactions  taken,  up  to  that  very  moment) ;  yet  one 
difficulty  which  has  often  occurred  to  me  as  of  great 
^.  "^  weight  in  cases  like  the  present,  with  reference  to  the  di»- 
[  Moore.  solution  of  the  company  by  notice,  is  this  :  — what  ayails 
it  that  you  give  notice  to  A,  B.  of  putting  an  end  to  the 
company,  if  you  do  not  give  notice  to  the  three  hundred 
other  individuals  of  whom  it  is  composed?  Has  not 
every  one  of  these  individuals  the  same  common  law  rigltf 
to  notice,  before  the  partnership  can  be  so  dissolved? 
If,  on  the  other  hand,  it  is  said,  that  it  is  not'necessarj 
to  give  notice  to  all  the  partners,  it  must  be  on  the  ground 
that  the  deed  has  made  some  provision  declaring  that 
notice  not  to  be  necessary,  which,  but  for  particular  pro- 
visions, would  be  necessary ;  and  that  case  must  be 
proved  from  the  deed  itself.  But  this  Plaintiff  asserts  that 
the  deed  is  not  binding ;  and  tlie  deed,  far  from  giving 
any  special  right  to  dissolve  the  company,  will,  I  appre* 
bend,  if  looked  into,  be  found  to  withhold  any  such  right 

I  have  made  these  observations  on  the  substance  of 
the  case.  Now  look  to  the  form  of  the  proceedings. 
The  bill  brings  before  the  Court  not  only  the  directoia 
but  all  the  individual  members,  as  far  as  they  are  known 
to  the  Plaintiff,  amounting  to  between  two  and  three 
hundred.  Now,  can  the  Plaintiff  hope  ever  to  bring  to 
a  conclusion  a  cause  which  is  necessarily  incumbered 
with  so  many  defendants  ?  The  share-holders,  I  take  it, 
either  by  original  contract  or  by  what  is  found  in  the 
deed,  have  or  will  have  the  right  of  selling  their  shares, 
subject  or  not  subject,  as  the  case  may  be,  to  interpo- 
sition by  the  directors ;  so  that  the  interests  may  be 
changed  from  day  to  day.  With  the  certainty  that  indi- 
viduals, who  continue  in  existence,  will  thus  cease  to  be 
members  of  the  company,  and  that  those,  who  do  not  by 
their  own  acts  withdraw  from  the  partnership,  will  from 
time  to  time  be  removed  out  of  the  world  by  death, — to 

say 
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say  nothing  of  the  other  contingencies  of  human  life,  which         1 826. 
will  affect  the  interests  of  individuals  in  the  shares,  — and   y     g^ 
with  the  necessity  which  will  thus  be  created  for  a  con-  v. 

stant  succession  of  bills  of  revivor  and  bills  of  supple- 
ment:—  is  it  possible  to  hope,  that  a  suit  so  framed 
can  ever  come  to  a  beneficial  end  ? 

I  have  not  forgotten,  that,  in  the  course  of  the  argument, 
Mr.  Van  Sandau  stated,  that,  when  he  got  the  answers  of 
some  of  the  Defendants,  he  could  amend  the  bill  by 
making  it  a  bill  on  behalf  of  himself  and  all  others  of 
the  partners,  except  such  of  them  as  he  should  retain  as 
Defendants.     But  in  my  judgment  that  cannot  be  done. 

Now  if  this  suit  should  happen  to  appear  to  the  De- 
fendants to  be  as  unmanageable  for  every  useful  purpose 
as  to  me  it  appears  to  be,  it  is  not  surprising  that  they 
should  be  out  of  humour  at  being  visited  with  a  suit,  by 
which  they  and  those  who  succeed  them  are  to  be  kept  in 
litigation  in  this  court  for  an  unexampled  period  of  time : 
and  perhaps  it  is  not  the  necessary  conclusion,  from  any 
intemperate  words  which  they  may  use,  that  they  mean  to 
do  gross  injustice,  when  they  seek  to  relieve  themselves 
from  what  they  conceive  to  be  great  oppression.  When 
we  are  looking  at  the  motives  of  the  parties,  there  is  a 
correspondence  stated  in  the  answers,  which  forms  a  ma- 
terial part  of  what  is  to  be  considered  in  reference  to 
those  expressions  disclosed  in  the  affidavit,  which  have 
been  represented  as  manifesting  a  purpose  of  oppression, 
but  which,  in  a  milder  way  of  stating  the  case,  might  be 
regarded  rather  as  the  effect  of  irritation. 

The  Plaintiff  has  undoubtedly  a  right  to  come  into 
this  court,  and  may  be  very  properly  advised  to  do  so^ 
though  his  suit  may  turn  out  to  be  such  as  cannot  be 
maintained.     For  it  would  be  a  great  deal  too  much  for 

counsel 
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1926.  ^     counsel  to  take  upon  themselves  to  be  judges,  and  teUiag 
the  individual  who  applies  to  them,  that  he  cannot  han 
relief,  to  refuse  him  the  option  of  carrying  his  case  into  a 
court  of  justice,  or  to  v^ithhold  from  him  their  assistance 
for  that  purpose.  On  the  other  hand,  it  is  to  be  remmt- 
bered,  that  every  subject  has  a  right  to  conduct  his  defeaoe 
in  such  manner  and  by  such  agents,  so  far  as  the  practice 
of  the  Court  permits,  as  he  may  think  proper.  Wbenevor 
the  cause  comes  to  be  heard,  the  Court  will  not  dischaigf 
its  duty,  if  it  does  not  take  care  that  full  compensation,  ior 
all  that  may  have  been  improper  and  oppressive  in  the  cod* 
duct  of  the  defence,  be  made  to  the  party  injured.    But  I 
dare  not  interpose  in  this  stageof  the  proceedings  to  punisii 
that  on  which  the  imputation  of  oppression  is  thrown,  el 
the  hazard  of  all  the  consequences  that  may  follow  in  tlie 
future  conduct  of  the  suit.   I  dare  not  go  the  length  cf  £• 
recting  inquiries,  which  call  on  individuals  to  lay  opea 
the  whole  materials  of  their  defence.     The  Court  hei 
never  hitherto  interfered  in  this  stage  of  a  cause  by  sudi 
an  order  as  the  Vice-Chancellor  has  made  here;  and  Iwiit 
not  make  a  precedent,  not  justified  by  any  example  er 
principle  which  I  know. 

On  these  grounds,  having  before  me  fuller  informatiaB 
in  the  cause  than  was  presented  to  the  Court  bekiw,  I 
cannot  permit  this  order  to  stand. 

Order  discharged. 


>(i^/ 16.         After  the  judgment  of  the  Lord  Chancellor  was  pro: 
in  fluch  a  suit,  nounced,  the  Plaintiff  dismissed  his  bill  against  such  of 

potwithstend.  ^  Defendants  as  had  not  appeared.  He  then  am 
ing  the  adop-  '^^  *» 

tion  of  such  a  mode  of  defence*  will  not  be  permitted  to  dismiss  his  bill  without  ooil^ 
on  his  own  application ;  nor  will  any  reference  be  directed  to  the  Master  with  a  riew 
to  modify  the  costs  whkh  Aeplainuff  shall  pay. 

A  bill  cannot  be  dismissed,  for  want  of  prosecutiau,  by  an  order  made  as  of  coone 
upon  petition  at  the  Rolls. 

instm^ 


i 
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insCnictions  to  file  replications  to  the  answers  o(  those        18%* 
fourteen  Defendants,  which  had  been  the  subject  of  the   -•     q^' 
former  motion ;  but  he  found  that  he  could  not  file  re-  v. 

plications,  until  he  took  office  copies  of  the  answers. 
He  therefore  obtained  an  order  to  amend  his  bill,  not 
requiring  any  further  answer. 

On  the  22d  of  Jime,  Peter  Moore^  one  of  the  fourteen 
Defendants,  obtained  an  order,  that  the  order  giving 
liberty  to  amend  might  be  discharged,  unless  the 
amendments  were  made  within  ten  days.  The  Plain- 
tiflF  then  moved,  "  that  the  order  obtained  by  the  De- 
fendant, Petei*  Moore^  on  the  22d  day  of  June^  may 
be  discharged,  and  that  all  proceedings  in  this  cause 
may  be  stayed,  and  that  the  PlaintifF^s  bill  may, 
under  the  circumstances  of  the  case,  be  dismissed,  as 
against  the  above-named  Defendants,  without  costs; 
and,  in  the  event  of  the  Court  being  of  opinion  that 
the  said  fourteen  Defendants  are  entitled  to  any  costs  on 
the  dismissal  of  the  bill,  then  that  the  bill  may  be  dis- 
missed, and  that  it  may  be  referred  to  the  Master  to 
ascertain  and  ccrtity,  what  will  be  a  fit  and  proper 
jium  to  be  allowed  for  those  costs,  on  the  dismissal  of 
the  bill." 

When  the  motion  was  brought  on,  Mr.  Hart  having 
stated  that  there  were  many  applications  of  a  more 
urgent  nature,  which  ought  not  to  be  postponed  in  order 
to  give  precedence  to  a  case  like  this,  Mr.  Heald  men- 
tioned, as  a  reason  why  it  could  not  be  delayed,  that  the 
Defendants  were  in  a  condition  to  dismiss  the  Plaintiff's 
bill,  by  an  order  which  might  be  obtained  as  of  course 
upon  petition  at  the  Rolls. 

Mr.  Hart  replied,  that  such  an  order  could  not  be 
obtained  by  petition  at  the  Rolls,  and  that,  the  last  Seal 

being 
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1826.  being  now  over,  the  Plaintiff  had  nothing  to  apprdieiid 

,.  -  ^^  till  the  end  of  the  long  vacation. 
Van  Sandau  ° 


V, 


Moore.  rpj^^  LoRD  CHANCELLOR  directed  an  inquiry  tO'  be 

made  at  the  Rolls,  whether  a  bill  could  be  dismissed  bf 
an  order  of  course  made  there  upon  petition. 

The  answer  to  the  inquiry  was,  that  a  bill  could  not 
be  so  dismissed. 


The  motion  proceeded. 


■*i 


Mr.  Heald  and  Mr.  Knight  for  the  motion. 

»  ■  i 
The  Court  exercises  a  discretionary  jurisdictioii  k 

dismissing  bills  without  costs,  upon  the  application  of 
the  Plaintiff;  Knox  v.  Brawn  {a) :  and  the  circumstanoei 
of  this  case  are  so  extraordinary,  as  to  afford  a  reason- 
able ground  for  interference.     It  is  evident  that  the' 
Plaintiff  cannot  prosecute  this  suit,  looking  at  the  mode 
of  defence  which  has  been  adopted,  without  incurring  a 
ruinous  expense.     Would  it  be  reasonable    that  ke 
should  be  compelled  to  go  on  with  it,  or  that  he  sboidd  - 
get  rid  of  it  only  on  the  terms  of  paying  to  the  Defends 
ants  all  those  enormous  and  unnecessary  costs,  whidi . 
they  have  wantonly  or  oppressively  created?     If.Att  • 
Court  is  not  satisfied,  from  what  it  knows  of  the  catt 
already,  that  there  is  good  reason  for  saying  that  iSa^ 
Plaintiff  may  dismiss  his  bill  without  paying  any  cofll|^ : 
to  the  Defendants  who  have  acted  as  these  fouiteoi  ; 
Defendants  have,  there  is  at  least  ground  for  directuttf..  * 
special  inquiry.     It  is  not  possible  to  believe,  that-feoi^^ 
teen  Defendants,  sued  merely  as  directors  of  a  comptMh 
appearing  by  the  same  solicitor,  and  putting  in  fourtdpi' ; 


(a)  1  Cwp,  359.  ', 

-  ■  ( 

ansurersi 
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iDSwerSj  copies  nearly  verbatim    of  each  other,  with        1826. 
snormous  scheduler  annexed  to  each,   which  are  all   y  mSamdav 
»pies  of  one  draft  fourteen  times  repeated,  should  be       ^^  v. 
mtitled  to  the  costs,  which,  under  ordinary  circum- 
rtances,  are  given  to  defendants. 

The  Court  has  refused  to  exercise  any  control  over 
lie  unprecedented  mode  of  defence  which  these  De- 
endants  have  adopted ;  and  its  refusal  proceeded  on  the 
^romid,  that  such  a  control  was  not  warranted  by  the 
mown  practice.  But  costs  are  entirely  within  the  dis-- 
letion  of  the  judge ;  and  he  will  make  such  order  with 
€spect  to  them,  as  will  save  the  Flaintifl^  though  baffled 
\j  the  conduct  of  the  Defendants,  from  being  burthened 
rith  the  costs  of  that  mode  of  proceeding  which  compels 
lim  to  abandon  his  suit 

Mr.  Harty  contril. 

The  Lord  Chancellor. 

It  wanted  no  authority  to  satisfy  me  tlmt  this  Court 
las  power,  in  proper  cases,  to  dismiss  a''f>ill  without 
osts,  on  the  application  of  the  FlaintifF.  If  an  authority 
rere  wanted  on  the  subject,  there  cannot  be  a  clearer 
ntfaority  than  the  decision  of  Lord  TTivrUm  in  Knox  v. 
9!rtnm.  There  the  Plaintiff  became  surety  for  the  De- 
indant,  for  the  due  performance  of  the  covenants  of  a 
ease,  and  he  was  to  have,  the  lease  assigned  to  him  for 
lis  indemnity.  Being  afterwards  called  upon  to  pay  as 
iiretjr»  he  filed  his  bill  to  have  the  benefit  of  the  lease ; 
Mit»  to  disappoint  him,  the  Defendant  surrendered  the 
eas^  and  went  to  Scotland.  The  Defendant  having 
has  deprived  himself  of  the  power  of  placing  the  Plain- 
iff  in  the  situation  in  which  he  had  agreed  to  place  him, 
U>rd  HatrUno  did  not  require  the  suit  to  go  on,  when 

li  it 
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18S6.       it  could  have  no  possible  object ;  and  as  it  was  the  act 

J^   g'  of  the  Defendant  which  had  prevented  the  Plaintifffiom 

o.       '   having  the  remedy  to  which  he  would  otherwise  have 

MooBB.       been  entitled,  he  permitted  the  PlaintiiF  to  dismiss  his 

bill  Without  costs.     Nobody  can  doubt  that  he  was  right 

in  doing  so. 

Now  the  question  is, — whether  this  is  one  of  the  caseii 
in  which  the  Plaintiffought  to  be  permitted,  upon  his  own 
motion,  to  dismiss  his  bill  without  costs  ?  As  to  the  su^ 
gestion  of  directing  a  reference  to  the  Master,  I  do  not  see 
why  the  Court  should  be  called  upon  to  make  any  refir- 
ence  with  a  view  to  modify  the  costs ;  for  the  Master  can- 
not know  more  of  the  matter  than  the  Court  already  does. 

I  can  well  recollect  the  period  when  nobody  thou^ 
of  entering  into  a  partnership  with  a  number  of  peraoni 
acting  as  a  corporate  body,  unless  under  the  authority  of 
a  charter  or  an  Act  of  Parliament ;  and  it  was  alwaji 
thought  a  very  beneficial  thing,  that,  when  particular 
privileges  and  benefits  were  given  to  bodies  of  men,  flie 
rest  of  the  King's  subjects  should  know  with  whom  they  bad 
to  deal  efiectnally,  as  ofien  as  it  became  necessary  to  enfince 
claims  against  such  bodies,  or  to  resist  claims  made  hj 
them.  This  Court  has  departed  in  a  certain  degree  fixun  the 
strict  application  of  its  principles  in  some  of  the  cases  in 
which  it  has  permitted  a  few  individuals  to  sue  on  behalf  of 
themselves  and  others ;  a  departure,  however,  which  af- 
fords an  extremely  salutary  rule  of  practice,  when  a  suit 
can  be  so  carried  on  with  efiect.  But  I  may  venture  to. 
say,  that  my  predecessors  were  always  of  opinion,  thal^ 
if  bodies  of  men,  whether  consisting,  or  not,  of  a  greit 
number  of  individuals,  took  upon  themselves  to  act  as  a 
corporation,  no  such  form  of  record  would  do  for  theOi 
There  are,  it  is  true,  in  this  metropolis,  and  throughoot- 

the  country*  a  great  many  partnerships,  consisting  of  a 

ust 
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vast  number  of  persons:  but  they  do  not  come  into       1826. 
courts  of  justice ;  they  act  by  a  mutual  understanding  Van  Sandao 

and  a  kind  of  moral  rule ;  and  I  believe  that,  in  that  way,       ^,  «^ 

Moo&x* 
they  manage  their  affidrs  very  welL 

When  these  joint  stock  companies  were  first  thought 
:f,  it  is  wonderful  how  little  attention  was  paid  to  their 
constitution.  At  first  they  were  formed  by  a  mere  deed, 
though  composed  of  a  number  of  persons  too  great  to 
be  brought  into  any  of  his  Majesty's  courts.  Afterwards 
they  were  in  the  habit  of  applying  to  the  legislature  for 
its  sanction ;  and  Lord  Redesdale^  after  some  experience 
of  their  efiects,  took  care  to  prevent  any  acts  from  being, 
passed,  giving  a  legal  existence  to  such  bodies,  unless 
there  were  contained  in  them  stipulations,  that  a  memo- 
rial should  be  registered  of  the  different  individuals  who» 
were  partners  in  the  concern.  This  did  some  good,  but 
not  enough ;  for  though  the  memorial  told  who  the  pen- 
800S  were  with  whom  one  had  to  deal^  it  gave  you  such  a 
legion  of  names  that  it  was  to  no  purpose  to  attempt  to 
sue  them  all.  Another  mischief  was,  that  the  name, 
which  was  in  the  memorial  to-day,  ceased  to  be  in  it 
before  six  months  had  expired;  and  those,  who  had 
dums  on  the  body,  had  no  means  of  enforcing  their 
remedies  as  against  a  person  so  withdrawing  from  die 
association. 

Then  came  the  improvement  of  permitting  the  secre- 
tary or  treasurer  of  these  partnerships  to  sue  and  be 
sued  on  behalf  of  the  body.  Unfortunately,  however, 
it  turned  out,  that  the  secretary,  who  sued  individuals, 
objljpn.ed  payment  from  them;  while,  on  the  other  hand, 
individuals,  who  sued  the  secretary,  got  verdicts  and 
judgments,  and  nothing  more.  This  led  to  a  fiirther 
change,  which  made  every  individual  liable  to  execution^ 
in  consequence  of  a  judgment  recovered  against  the  se* 

I  i  2  cretary. 
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1826.        cretary.      There  was  still  one  thing  which  had  been 

'      '  totally  overlooked.     Though  the  secretary  could  sue 

V.  and  be  sued  by  an  individual  not  a  member  of  the  com- 

raooE£.       pany,  there  had  not  been  devised  any  means  by  whidi 

an  individual,  a  member  of  the  body,  suing  as  an  indi^ 

vidual  member,  the  other  members,  could  proceed.    It 

was  only  in  the  course  of  the  last  year  that  this  defect 

was  removed. 

f 

I  must  here  repeat  that  I  have  frequently  ventured 
an  opinion,  in  which  I  may  be  wrong  (but  in  expre^ 
sing  it  I  meant  to  do  good),  that  the  impossibility  of 
suing  with  efiect  was  with  me  a  very  strong  argument 
to  prove,  that  such  a  constitution  of  a  body  could  not 
be  legal. 

In  the  present  case,  the  company  consisting  of  a 
great  number  of  persons,  the  plain tifl^  who  had  sub- 
scribed about  80/.  to  the  speculation,  filed  his  bill 
against  the  directors  and  the  other  members.  TIm 
solicitor  of  the  directors,  who,  it  is  said,  had  previooily 
used  desperate  threats,  put  in  fourteen  answers,  diflerent 
and  yet  the  same,  and  with  the  some  schedules  m- 
nexed  to  each.  A  motion  was  then  made  before  the 
Vice-Chancellor,  which  induced  his  Honour  to  direct  a 
certain  reference.  When  the  matter  came  before  nM^ 
I  was  of  opinion,  that,  if  the  master,  upon  the  inquiria 
directed,  had  made  a  report  stating  the  result  as  the 
plaintiff  would  have  wished  him  to  state  it;  and  if  I  had 
been  asked,  what,  under  tliose  circumstances,  I  was  to 
do  with  the  defendants ;  I  should  not  have  been  able  to 
have  said  what  I  would  have  done.  In  fact  my  qpinioil 
was,  that  I  should  not  have  been  able  to  have  done  any 
thing  upon  the  report :  for  the  Court  had  not  power  to 
compel  the  defendants  to  put  in  a  joint  answer ;  mach 
less,  when  fourteen  answers  had  been  put  in,  had  it  poivcr 

ID 
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to  take  thirteen  of  them  off  the  file,  or  to  melt  theni  down  1*826. 
into  one^  and  to  order  the  thirteen  defendants  to  concur  „  "'*j  ""' 
u  and  to  swear  to  that  one  answer.     On  the  other  handy  «. 

if 'Ac  object  of  the  reference  were  of  a  difierent  nature,  Mooeb. 
it  was  at  least  expedient,  before  such  inquiries  went  to 
die  master,  that  the  Court  should  have  settled  in  its  own 
mind  what  it  was  to  do,  if  the  answer  to  the  inquiries 
vere  sucli  as  he  who  applied  for  thsm  expected.  If  it 
irane  meant  to  be  aimed  against  the  solicitor,  Mr.  WiUcSj 
that  could  not  be  done  when  he  was  not  brought  per- 
Kmally  before  the  court  as  solicitor ;  and  I  felt  the  more 
anbarrassed,  in  consequence  of  receiving  information 
vhich  the  Vice-Chancellor  did  not  possess.  I  found 
iiat  the  fourteen  answers  were  signed  by  the  same 
xransel;  and  three  or  four  as  respectable  counsel  as 
sver  came  into  the  court  of  chancery  stood  up  in  their 
places ;  one  stating  that  he  had  advised  the  filing  of  these 
Iborteen  answers,  and  the  others  that  they  had  approved 
iFit:  how  then  could  I  vbit  the  solicitor  for  what  had 
jeen  done  ?  If  that  sort  of  sanction  will  not  do  to  let  a 
solicitor  go  free  out  of  this  court,  I  know  not  what  sanc- 
tion will. 

It  was  said  that  this  mode  of  conducting  the  defence 
liad  been  adopted  out  of  passion  and  resentment,  and 
that  the  Solicitor  of  the  Defendant  had  threatened  to 
mve  recourse  to  it,  if  Mr.  Van  Sandau  persisted  in  filing 
I  bill.  There  was,  however,  no  small  degree  of  provo- 
xtion  that  led  to  the  expressions,  which  have  been  so 
nnch  relied  upon  as  indicating  an  improper  motive. 

The  point,  then,  that  came  to  be  considered  was  this : 
Dould  Mr.  Van  Sandau  ever  expect  to  prosecute  the  suit 
irith  success,  regard  being  had  to  the  object  with  which 
lie  bill  was  filed?  That  he  had  a  right  to  ask  the 
opinion  of  the  Court  upon  the  matter,  I  most  readily 

I  i  3  admit ; 
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1826.        admit ;  but  it  did  appear  to  me  to  be  a  suit  which  could 

^l      -  have  no  end  whatever;  for  the  parties,  who  must  be 

Vav  oandau 

V.  brought  before  the  Court,  were  so  numerous,  as  to  ren- 

Moou.  jgj.  i|.  jjgj^i-  ^Q  gjj  impossibility  that  it  could  ever  be  brought 
to  a  conclusion,  or  made  any  use  of,  except  as  a  means 
of  expenditure  in  the  shape  of  costs  on  the  one  side  or 
the  other,  until  the  parties  were  tired  of  it 

If  I  am  right  in  this  view  of  the  suit,  why  am  I  to 
interfere  to  dismiss  the  bill,  except  on  the  ordinaiy 
terms  ?  If  the  Plaintiff  has  a  mind  to  dismiss  his  bill 
in  the  usual  way,  let  him  do  so ;  if  he  does  not,  no  order 
can  be  made  upon  this  motion,  except  that  he  pay  Uie 
costs  of  iL 


Subsequently,  the  parties  agreed  to  refer  it  to  an  ar- 
bitrator to  settle  the  terms  on  which  the  Plaintiff  should 
be  permitted  to  dismiss  his  bill. 
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1826. 

TOMLINS  V.  PALK.  April  as. 

THE  bill  was  filed   by  a  second  incumbrancer  of  Correction  of 
ft  dcricBl  error 
certain  real  and  personal  property,  which  had  been  in  a  decree 

previously  mortgaged  to  Palk  to  secure  a  principal  sum  P""^^"** 

of  8000/.  with  interest     The  first  incumbrancer  had 

been  in  possession,  and  had  received  the  proceeds  of  the 

sale  of  some  valuable  pictures  and  other  articles,  which 

were  included  in  the  mortgage. 

On  the  6th  of  Juli/f  1824,  a  decree  was  made,  which, 
after  directing  an  account  of  what  was  due  on  PaWs 
security  for  principal  and  interest,  and  also  an  account 
of  what  he  had  received  by  means  of  the  proceeds  of  the 
sale  of  the  pictures,  &c.,  ordered,  **  that  what  shall  be 
coming  due  on  the  said  account,  be  deducted  from  the 
principal  diie  on  the  said  mortgage." 

The  decree  had  been  passed  and  entered. 

Mr.  Hart  now  applied  to  the  Court,  that  the  entry 
of  the  decree  in  the  registrar's  book  might  be  amended 
by  inserting  after  the  word  ^*  principal"  the  words  '^  and 
interest." 

These  words,  he  said,  had  clearly  been  dropped  out 
of  the  decree  by  a  clerical  error.  It  followed  as  a  thing 
of  course,  from  the  preceding  direction,  that  the  sum  re- 
ceived should  be  deducted  from  the  sum  due  on  the 
account  first  directed ;  that  is  to  say,  from  an  account 
composed  partly  of  principal  and  partly  of  interest. 

The  application  was  not  opposcMl. 

I  i  4  The 


CASES  IN  CHANCERY. 
I 

The  Lord  Chancellor. 

The  omission  of  the  words  <*and  interest^'  is  sodeaily 
a  clerical  mistake,  and  it  was  so  much  of  course,  that 
the  amount  received  by  the  mortgagee  should  be  deduct* 
ed,  not  merely  from  the  principal  of  the  mortgage  debt^ 
but  from  the  principal  and  interest,  that  I  have  no  hesita- 
tion in  directing  the  entry  of  the  decree  to  be  amended. 

The  only  doubt  is,  as  to  the  mode  in  which  thit 
ought  to  be  done. 

Mr.  Hart  stated,  that  a  similar  case  had  occurred 
bef(Nre  Lord  Alvanley.  On  that  occasion.  Lord  Mvadaf 
directed  the  Register  to  attend  him  in  Court  with  the 
book.  The  alteration  was  then  made  in  open  court)  and 
Lord  Alvardey  countersigned  it  with  his  initials. 

The  Lord  Chancellor  said,  that  he  would  fiiUoir 
the  same  course. 


^^19.  .  Ex-parte  CLAYTON, 

In  the  Matter  of  STARKIE. 

The  purchase-  TN  this  lunacy,  an  order  had  been  made  for  the  sale  rf 
ber  belonging  some  timber.     The  sale  took  place  in  the  Master's 

to  a  lunatic's    office,  and  the  purchasers,  in  pursuance  of  the  conditioiMi 

estate, permit.       .^  '  .  *  ,  -.  . 

ted  to  be  paid   paid  a  de|)osit  of  10  j)€r  cent,  on  the  amount  of  the  pa^ 

to  ordCT^to^be'  c'^^se^-monies  of  their  respective  lots,  andgav^  promissofj 

by  him  paid      notes  for  the  residue, 
into  court 

The    Committee  now  presented    d  petition,  which 
prayed,  among  other  things,  that  the  securities  for  the 

residue 
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residue  of  the  purchase-money  of  the  timber  might  be        1826. 
dqx>sited  in  the  Master's  office;  and  that,  when  the  pro- 
nussory  notes  became  due,  the  receiver  might  be   at 
liberty  to  receive  the  sums  secured  by  them,  and  should 
pay  the  amount  into  court. 


'    Mr;  Pepys,  for  the  petition. 

The  only  doubt  was,  whether  there  was  any  objection 
Co  making  such  an  order,  on  the  ground  that  by  making 
the  money  pass  through  the  hands  of  the  receiver,  his 
poundage  would  be  increased ;  and  whether  the  order 
oo^t  not  to  be,  that  the  purchasers  should  pay  their 
money  into  court  (a) 

The  Lord  Chancellor 

Made  the  order,  that  the  receiver  should  be  at  liberty 
to  receive  payment  of  the  promissory  notes,  and  that  he 
should  pay  the  money  when  received  into  court,  the 
unount  to  be  verified  by  his  affidavit. 


That  part  of  the  order  which  related  to  the  Unpaid 
part  of  the  purchase-money  of  the  timber,  was  as  follows^ 
^  And  I  do  think  fit,  and  hereby  further  order,  that  the 
several  securities  for  the  balances  of  the  respective  pur^ 

chase 

(«)  In  ex-patte  Cranmef,  in  the  the  Master  had  found  to  be  owing 
BMtter  of  Crammer  (1),  an  appli-  by  the  lunaticyand  might  pay  the 
eatioa  was  made  by  the  Commit-  residue  into  court.  But  the  ordet 
tee,  that  the  purchasers  of  timber  made  was,  that  the  several  pur- 
belonging  to  the  lunatic's  estate,  chasers  should  pay  their  respec- 
m%ht  pay  the  instalments  of  their  tive  purchase-monies  into  the 
pordiase-money  to  the  receiver;  bank,  with  the  privity  of  the 
and  that  he  might  apply  it  in  Accountant^^Geno^  in  trust  in 
dhcfaarge  of  certain  debts  which  the  matter. 

(l)  Collinson  on  Lunacy,  ii.  705. 
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chase-monies  arising  from  the  sale  of  the  said  timbefi  be 

deposited  in  the  office  of  the  said  Master  for  safe  custody; 

and  I  do  think  fit,  and  hereby  further  order,  that  J^omas 

Carry  the  receiver  of  the  rents  and  profits  of  the  said 

lunatic's  estate,  do  receive  the  balances  due  from  the  sud 

purchasers  respectively,  when  their  respective  promissoij 

notes  shall  become  due  and  payable,  and  pay  the  same 

(tlie  amount  thereof  to  be  verified  by  affidavit)  into  the 

bank,  with  the  privity  of  the  said  Accountant-Generd  in 

trust  in  this  matter,"  &c. 


Rolls. 
May  10. 


Guardian  ap- 
pointed wito- 
out  a  refe- 
rence* 


In  the  matter  of  ANN  HIND  JONES,  and  JULIA 

JONES, 

TWO  infant  orphans.  Ami  Hind  Jones  and  Ji£a 
Jonesy  had  no  property  except  a  pension  of  ISL 
a-year  during  their  respective  minorities,  payable  at  the 
East  India  House  out  of  a  fund  provided  for  the  benefit 
of  the  widows  and  children  of  certain  descriptions  of  per^ 
sons  in  tlie  Company's  service.  The  trustees  of  die  fiind 
having  refused  to  pay  the  pension,  except  to  a  guardian 
duly  appointed ;  the  aunt  of  the  mother  of  the  in&nts 
presented  a  petition,  that  she  might  be  appointed  guar- 
dian, and  might  be  at  liberty  to  receive  the  pension. 


MT.Pkillimorey  for  the  petition,  submitted  to  the  court, 
that,  to  save  expence,  it  was  highly  desirable  that  the 
aunt  of  the  mother  should  be  appointed  guardian  without 
a  reference. 

llie  onler  was  made  accordingly ;  to  be  drawn  up  on 
the  production  of  an  affidavit,  that  the  children  were 
living  with  the  petitioner. 


^ 
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1826. 

HENDERSON  v.  FARBRIDGE.  May  so. 

Aug.  4, 

nr^HE  bill  was  filed  by  Ann  Henderson  to  assert  her  al-  Neither  the 
-■-  leged  right,  as  devisee  ofher  deceased  brother,  iZofer/  Tncib^u^^ 
Farbridgef  to  the  equity  of  redemption  of  certain  copy-  all  my  efl^cts 
bold  premises  against  persons  claiming  under  his  ens-  of  eyel^due 

tomary  heir.  demaiidy 

though  imme- 
diatehr  pr^ 

In  1 794,  Robert  Farbridge  being  seised  of  the  copyhold  5f!^**^ 
in  question,  which  was  the  only  real  estate  he  possessed,  touching 
BOiTendered  it  to  the  use  of  Graham  and  his  heirs  by  way  ^pi^old 
of  mortgage  to  secure  the  sum  of  140/.,  and,  shortly  af-  estate,  nor  the 
ter wards,  entered  into  his  Majesty's  naval  service,  and  went  wxi^^  i  h^y^ 

to  sea.     In  the  same  year  he  addressed  and  sent  to  his  left  to  call  my 
1  1  1        .         1  1  1       n  "..-r         ,        OMrn,   will  m 

mother  a  letter  bearmg  date  on  the  18th  of  Novemoerf  elude  the 

and  signed  by  him,  which  contained  the  following  pas-  ©quity.of  >«• 

sage : — ^*  There  would  be  71.  of  rent  due  to  me  the  11  th  that  copyhold. 

Vaoember  1794  from  John  Bell.     I  give  fiill  authority  to 

receive  the  same,  and  send  me  51.  of  it,  the  rest  you  may 

keep ;  and  I  give  you  authority  to  receive  it,  when  due, 

till  I  return,  which  will  be  as  soon  as  the  wars  are  over. 

Provided  I  should  die,  or  be  slain  in  the  wars,  or  by  any 

other  means  before  my  return,  I  give  and  bequeath  all  my 

aflfects,  (after  paying  of  every  due  demand)  to  you  for 

life,  and  then  to  go  to  my  younger  sister  Ann."     In 

mother  letter  to  his  mother,  written  by  him  from  the 

East  Indies^  and  dated  the  16th  of  January  1797,  he 

made  very  affectionate  mention  of  his  sister  Ann,  and 

added  these  words :  "  If  any  thing  should  happen  to  me 

in  this  country,  what  little  I  have  left  to  call  my  own, 

onuiy  be  useful  to  her." 

Robert  Farbridge  died   shortly   afterwards,   without 
liaving  returned  to  England \  his  mother  die<l  in  IS  18. 

The 


480 


1836. 


HsNOEaSON 

Fabbridgi* 


CASES  IN  CHANCERY. 

The  Plaintiff  was  his  sister  Ann,  mentioned  in  theie 
letters ;  and  she  relied  on  them  as  a  testamentary  dii- 
position  of  his  equity  of  redemption  of  the  ccq>yhold 
premises. 

The  letters  had  not  been  proved  as  testamentary  in- 
struments :  and  the  Defendant  contended,  that  the  proof 
of  their  being  in  the  hand-writing  of  JRoberi  Farbriip 
was  not  satisfactory. 


Mr.  Heald  and  Mr.  Purvisy  for  the  Plainti£P. 


IHIM    -I 


The  word  "  effects"  in  the  first  letter  is  alone 
to  include  an  interest  in  real  estate.  In  HuxsUp  f. 
Brooman  {a\  "  all  I  am  worth"  was  held  to  pass  die 
fee  of  gavelkind  lands.  In  Doe  v.  Langlands  {b\  ^dis 
residue  of  my  property,  goods,  and  chattels,"  carried 
the  realty.  ^^  Effects,"  in  the  first  letter,  and  <<  yAal 
little  I  have  left  to  call  my  own,"  in  the  second,  miBt 
include  as  much  as  the  term  ^^  property,"  or  the  phi 
^  all  I  am  worth." 


Mr.  Sugden  and  Mr.  Clayton^  for  the  Defendants. 

Doe  V.  Dring  {c)  is  a  decision  that  the  word  ^^  efiectSi'' 
unaided  by  the  context,  includes  only  things  personali 
and  that  it  will  not  pass  realty,  unless  there  is  something 
in  the  context  which  extends  it  beyond  its  primary  and 
proper  signification  to  a  more  enlarged  and  compreben- 
sive  sense.  ^*  What  little  I  may  have  left  to  call  my 
Own"  are  words  which  are  very  inapplicable  to  reil 
estate,  and  could  refer  only  to  personal  chattels. 

Besides,  these  letters  have  not  been  proved  as  tes- 
tamentary papers.   The  Plaintiff  relies  on  them  as  a  will, 

(fl)  1  Bro.  C,  C.  457.     (b)  14  Eatt,  370.    (c)  S  Maule  *  5.  448. 

under 
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r  which  she  is  entitled  to  the  personalty  and  the  18S6. 

tiolds  of  Robert  Farbridge.     It  may  be  doubted  „^^^^ 

tier  they  are  or  ai:e  not  testamentary  pi^rs ;  and  «. 

e  this  Court  is  called  to  put  a  construction  upon  ^^**"'****' 
I  their  character  ought  to  have  been  ascertained, 
btaining  probate  of  them  from  the  ecclesiastical 


r.  Healdy  in  reply. 

le  letters  are  not  relied  upon  in  this  suit  as  giving 
to  any  personal  property ;  we  use  them  only  as  a 
nentary  appointment  of  the  copyhold ;  and,  there- 
it  is  not  necessary  to  obtain  probate  of  them. 

oe  v.  Dring  does  not  apply  to  this  case :  for  the 
ige  of  the  first  letter,  immediately  preceding  **  I 
and  bequeath  all  my  effects,"  not  only  contains  a 
snce  to  his  copyhold  estate,  but  makes  express  men- 
Df  it^  and  gives  directions  respecting  the  rents  which 
dded.  Therefore,  within  the  rule  of  construction 
down  in  that  case,  the  word  *^  effects,"  in  a  testa- 
ary  paper,  coming  immediately  after  a  passage  in 
1  the  testator  mentions  and  gives  directions  concem- 
Js  real  estate,  will  include  that  real  estate. 

%e  Master  of  ikeJkoLLS. 

be  evidence  which  has  been  gone  into,  in  order  to 

e  the  hand-writing  of  the  two  letters  on  which  the 

tiff  founds  her  title,  is  not  of  a  very  satisfactory  n»- 

But  as  my  opinion  is,  that,  even  if  they  were 

ed  to  be  in  the  hand-writing  of  Boberi  Farbridge,  they 

d  not  pass  the  equity  of  redemption  of  this  copy- 

;  it  is  mercy  to  the  parties  to  decide  the  question, 

>ut  putting  tliem  to  the  expence  of  any  further  i»* 

(ration  of  &cts. 

*  It 
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182& 

Hekdersov 

o. 

Farbridob. 

Aug,  4. 


It  is  hardly  necessary  to  state  tbat  a  wQl,  in  order  to 
operate  upon  copyholds,  even  where  they  have  been 
surrendered  to  the  use  of  a  party's  will,  need  not  be 
executed  or  attested  in  the  manner  required  by  tlie 
statute  of  frauds,  and  that  any  instrument  of  tbe  nature 
of  a  will,  proved  to  be  written  or  signed  by  him,  w3l 
take  effect  by  way  of  appointment  so  as  to  pass  thenu 
The  same  rule  holds  with  respect  to  equitable  interests 
in  copyholds,  as  appears  from  TSfffiieU  v.  Page  {a).  Tic 
letters  of  Robert  Farbridge^  therefore,  are  papers  whidb 
would  be  sufficient  to  pass  his  equity  of  redemptioDi  if 
they  contained  sufficient  words  of  disposition* 


In  the  first  letter  he  writes  to  his  mother,  *'  Provided 
I  should  die  or  be  slain  in  the  wars,  or  by  any  other 
means  before  my  return,  I  give  and  bequeath  all  my 
effects  (afler  paying  of  every  due  demand)  to  you  fcr 
life,  and  then  to  go  to  my  younger  sister,  ArmJ*  It  was 
contended  that  the  words  *^  I  give  and  bequeath  all  mj 
effects"  would  be  sufficient  to  pass  his  equity  of  redemp- 
tion of  the  copyhold.  In  answer  to  that  argument  Doe 
V.  Drtng  {b)  was  cited,  where  it  was  held  that  the  word 
*^  effects "  would  not  include  real  estate,  unless  there 
was  something  in  the  context  to  extend  the  term  beyond 
its  natural  meaning.  In  the  context  of  this  letter  I  do 
not  find  any  indication  of  its  having  been  the  intentioii 
of  the  writer  to  pass  any  thing,  except  what  in  oommon 
language  is  denominated  effects.  The  first  letter,  there- 
fore,  if  it  stood  alone,  would  not  include  an  equity  of 
redemption  of  a  copyhold,  or  any  interest  in  real  es- 
tate. 


The  words  in  the  second  letter,  <^  If  any  thing  should 
happen  to  me  in  this  country,  what  little  I  may  have  left 


(a)  2  Alk.  37. 


(b)  2  Mauie  ^  Sdwyn^  448. 


to 
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to  call  my  own  may  be  useful  to  her  hereafter/'  has  also 
been  relied  on  as  a  testamentary  disposition.  They 
iseitainly  look  to  the  period  of  his  decease,  if  that  event 
should  happen  before  he  returned  to  England,  and  in- 
timate an  intention  that  his  sister  Ann  should  derive 
benefit  from  what  he  may  have  left  to  call  his  own.  But  if 
%ey  amount  to  a  testamentary  disposition,  they  alter,  it 
most  be  observed,  the  disposition  made  by  the  former 
letter ;  for  they  do  not  give  a  life  interest  to  the  mother. 
It  is,  however,  impossible  to  contend  that  these  words 
would  pass  property  of  the  nature  of  real  estate. 
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Therefore  this  property  cannot  be  considered  as  pass- 
ing t^  either  of  these  letters,  or  by  both  of  them  con- 
joined. 

Bill  dismissed. 


END    OF  THE   THIRD   PART, 
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GODDARD  V.  SNOW.  May  i. 

Aug.  4. 

TTJARY  PEETE,  being  entitled  to  a  sum  of  500^.  due  A  woman,  ten 
to  her  from  S?i(rji\  and  to  another  sum  of  400^.,  ex-  her  marriage, 

scuted  a  deed,  dated  the  28th  of  Augusi  1812,  by  which  ^^^  after^the 

.  ,.o  1.  1,     commence- 

hese  sums  were  vested  m  Snow^  his  executors  and  ad-  ment  of  that 

ministrators,  upon  trust,  to  pay  the  interest  to  her  during  '"u^^ce^" 
ber  life,  for  her  separate  use;  and,  after  her  death,  upon  with  her  Hiture 
trust  for  such  person  or  persons  as  she  should  by  deed  ^jfjch  ended 

or  will  appoint,  and  in  default  of  appointment,  for  her  '"  marriag^ 

made  a  settle* 
next  of  kin.     On  the  16th  oi  Jtdy  1813,  she  intermar-  ment  of  a  sum 

lied  with  the  Plaintiff,  Tliomas  Goddard:  and  she  died  ^^"f'lfy  ,.j 

which  he  did 

■bout  nine  years  afterwards,  without  leaving  any  issue,  not  know  her 

Besides  the  above  sums,  she  was  entitled  to  an  annuity  If -^Uie^m^^ 

erf*  10/.  a  year,  and  to  a  life-interest  in  certain  premises,  riage  took 

worth  also  about  10/.  a  year.    No  setdement  had  been  co^ralmg 

made  upon  her  marriage.  from  him  both 

^  ^^  her  right  to 

the  money  and 

After  her  death,  die  husband  took  out  letters  of  ad-  ^rl?"'!l?i** 

of  the  settle- 

ministration  to  her;  and,  in  May  1823,  he  filed  his  bill  ment:  ten 

years  after- 

imdty  she  died ;  and,  after  her  death,  he  filed  a  bill  to  have  the  money  paid  to  him : 

Hdd,  that  the  settlement  was  void,  as  being  a  fraud  on  his  marital  right. 

Kk  against 
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1826.  against  the  personal  representatives  o(  Snaw^  and  against 
the  next  of  kin  of  his  deceased  wife.  It  alleged  that  he 
had  never  been  aware  of  her  right  to  these  sums  of  SQtiL 
and  400/.,  or  of  her  receipt  of  the  interest  which  accrued 
due  on  them ;  that  their  marriage  was  in  contempladon, 
and  the  treaty  for  it  pending,  at  the  date  of  the  execution 
of  the  settlement  of  the  28th  of  August  1812;  and  that 
that  deed,  being  made  without  his  knowledge  or  consent, 
was  fraudulent  as  against  him.  The  prayer  was,  tbit 
he  might  be  declared  entitled  to  the  900/.,  and  that  the 
personal  representatives  of  the  trustee  might  be  ordered 
to  pay  it  to  him. 


The  next  of  kin  of  the  deceased  wife  admitted,  by 
answer,  that  she  and  the  Plaintiff  had  been  on  terms  of 
intimacy  and  friendship  previously  to  the  year  181S; 
that  a  treaty  of  marriage  was  for  some  time  pending  be- 
tween them ;  and  that  their  marriage  was  agreed  upon 
in  1812. 

The  time  when  the  treaty  of  marriage  b^an»  or  w 
first  in  contemplation,  was  not  accurately  fixed  by  the 
evidence.  Some  of  the  witnesses  carried  its  commeooe- 
ment  back  to  upwards  of  a  year  before  the  solenmiation 
of  the  marriage.  They,  however,  appeared  not  to  hue 
any  accurate  knowledge  of  the  &ct,  but  to  speak  bm 
having  seen  the  parties  frequendy  together,  and  on 
of  great  intimacy. 


One  witness  stated,  that,  the  morning  after  the 
riage,  she  asked  Maty  Goddard^  how  she  intended  Id 
leave  her  money,  and  Mary  Goddard  replied^  ^  that  die 
had  put  it  entirely  out  of  her  power,  and  that  neitlKr 
principal  nor  writings  should  ever  be  in  her  own  have; 
so  that  it  should  be  out  of  the  power  of  any  huflband  to 
touch  it.'' 


Snow. 
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The  only  witness  lo  the  deed  was  the  solicitor  who        1826. 
prepared  it ;  and  he,  upon  his  cross  examination,  stated^      n    ^ 
that  he  was  requested  to  prepare  the  settlement  either  v. 

by  Mafy  Goddard  or  by  William  Snow ;  that,  a  short 
time  before  it  was  prepared,  he  attended  at  Snow's  house 
for  the  purpose  of  receiving  instructions,  and  that  Mart/ 
Goddard  and  IVilliam  Stiow  were  the  only  persons  present 
with  him  at  that  meeting ;  "  that,  either  at  the  time  of 
his  receiving  instructions,  or  at  some  subsequent  time, 
before  or  at  the  time  of  signing,  sealing,  and  delivery  of 
the  indenture,  some  conversation  took  place  between 
Mary  Goddard  and  William  SnoWy  or  one  of  them,  with 
the  deponent,  which  induced  him  to  understand  and  be- 
lieve that  the  indenture  of  settlement  was  made  by  Mary 
Goddard  with  a  view  to  her  marriage  with  the  Plaintiff, 
and  to  secure  her  property  upon  herself  in  the  event  of 
such  marriage ;"  but  the  deponent  could  not  positively 
say  that  **  Mary  Goddard  told  him  she  was  to  be  married 
to  the  Plaintiff,  or  that  the  indenture  of  settlement  was 
made  m  anticipation  of  such  marriage,  or  with  a  view 
td  secure  her  property  upon  herself  in  the  event  of  such 
niarriage." 

The  trustees  stated,  by  their  answer,  that  the  interest 
of  the  900/.  had  been  paid  to  the*  wife  during  her  life; 
tmt  there  was  no  evidence  of  any  such  payment. 

Mr.  Shadwell  and  Mr.  Whitmarshy  for  the  Plaintiff. 

• 

■  This  settlement  was  made  pending  the  treaty  of  mar- 
riage. Its  object  was  to  exclude  the  marital  rights  of 
Goddardf  when  the  marriage  should  have  taken  place ; 
and  it  was  concealed  from  him.  It  was,  therefore,  in 
the  contemplation  of  a  court  of  equity,  a  fraud  on  his 
marital  rights ;  and  there  is  a  numerous  class  of  cases, 
shewing  that,  under  such  circumstances,  the  Court  will 

K  k  2  give 
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1826.    ^    give  the  husband  relief  against  such  a  settlement  so 
made. 


GODDABD 
V, 

Snow. 


Mr.  Haime  and  Mr.  W,  Kay^  for  the  Defendants. 

In  Bormes  v.  Strathmorc  (a),  where  all  the  preceding  au- 
thorities were  reviewed,  it  was  expressly  laid  down,  that 
fraud,  as  applied  to  cases  of  this  nature,  consists  in  falsely 
holding  out  an  estate  to  be  unfettered,  and  in  representing 
that  the  intended  husband  will,  as  such,  be  entitled  to  il^ 
when  in  fact  it  is  disposed  of  from  him.  "  It  is  necessaiy,' 
says  Mr.  Justice  Bidlei'^  "  to  shew  that  the  husband  is  ac- 
tually deceived  and  misled ;  and  the  bare  concealment  ii 
not  sufficient."  {h)    Here  there  was  no  fraud  such  as  die 
authorities  hold  to  be  necessary ;  there  was,  at  the  vciy 
utmost,  only  concealment ;  and  concealment  alone  is  not 
sufficient  to  avoid  a  settlement  which  is  confessedly  valid 
at  law.     The  husband  was  not  induced  to  contract  tins 
marriage  on  the  notion  that  the  900/.  would  be  subject 
to  his  marital  rights :  he  did  not  even  know  of  its  ezisl- 
ence.     The  property,  which  he  supposed  his  intaidd 
wife  to  possess,  was  not  withdrawn  from  his  power ;  he 
was,  therefore,  in  no  respect  deceived  or  misled.     There 
is  not  a  single  case,  in  which  a  settlement  of  properfj, 
the  existence  of  which  was  not  known  to  the  husbandi 
and  could  have  had  no  influence  on  his  purpose  of  con- 
tracting marriage,  has  been  held  to  be  fraudulent. 

.  Such  settlements  have  hitherto  been  questioned  only 
when  the^  were  made  a  very  short  time  before  the  nuff- 
riage.  Here  the  deed  is  prior  to  the  marriage  by  men 
than  ten  months;  and  the  Court  will  go  farther  than  it 
has  ever  yet  done,  if  it  interferes,  when  so  long  an  in- 

(   (a)  2  Cw,  28.    2  Bro.  C,  C.3^5^  {b)  2  Cor,  90. 
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terval  has  elapsed  between  the  date  of  tlie  instrument        1826. 
and  the  date  of  the  marriage. 

This  long  interval  of  ten  months  raises  a  reasonable 
presumption,  that,  in  August  1812,  the  treaty  of  mar- 
riage was  not  pending;  and  it  is,  therefore,  incumbent  on 
the  plaintiff  to  shew,  by  clear  evidence,  that  such  a  treaty 
was  then  in  progress.  The  proof  which  he  has  given 
amounts  to  no  more  than  that  there  was  then  an  intimacy 
subsisting  between  him  and  Mary  Peete ;  but  though  an 
intimacy  between  two  unmarried  persons  of  different 
sexes,  and  of  suitable  ages,  and  in  suitable  circum- 
stances, is  very  likely  to  terminate  in  maiTiage,  it  will  not 
constitute  such  a  matrimonial  treaty  as  will  throw  the 
character  of  fraud  upon  a  settlement  executed  by  the 
woman.  The  fraud,  which  is  the  foundation  of  the  in- 
terference of  this  Court,  is  a  fraud  upon  an  actually  ex- 
isting treaty  of  marriage ;  a  fraud  upon  the  agreement  of 
the  parties  to  regard  each  other  mutually  in  the  relation 
of  intended  husband  and  intended  wife.  If  the  existence 
of  that  treaty  and  of  that  agreement  be  not  fully  esta- 
blbhed,  the  plaintiff  has  no  pretext  for  applying  to  a 
court  of  equity.  It  is  not  enough  for  him  to  raise  a  case 
of  probability.  Coming  here  to  destroy  an  instrument 
which  is  valid  at  law,  he  is  bound  to  show,  by  unques- 
tionable evidence,  the  existence  of  the  facts  which  give 
this  Court  jurisdiction. 

Another  circumstance,  which  distinguibhes  this  case 
from  any  of  the  authorities  in  the  books,  is,  that  the  hus- 
band does  not  come  for  relief  till  after  more  than  ten 
years  have  elapsed,  and  till  the  death  of  his  wife  has 
rendered  it  impossible  to  discover  the  real  circumstances 
under  which,  and  purpose  with  which,  the  deed  was 
executed.  He  says,  that  the  deed  was  concealed  from 
him.  What  evidence  is  there  of  that  fact  ?  It  is  very 
possible  that  it  might  have  been  made  with  his  ac- 

K  k  S  nuiescence, 
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quiescence,  or  that  it  might  have  been  communicated  to 
him ;  but  such  a  circumstance  would  be  known  only  to 
the  woman  and  to  himself,  and,  as  she  is  now  dead,  it  can 
no  longer  be  ascertained.  It  is  not  probable,  that,  dur- 
ing a  coverture  of  ten  years  continuance,  the  existence 
of  the  money  and  of  this  settlement  should  have  re- 
mained unknown  to  him.  It  appears  that  the  interest 
was  paid  to  his  wife.  Is  it  likely  that,  in  the  humble 
situation  of  life  in  which  the  parties  were,  the  possessiixi 
of  a  sum  of  40/.  or  50/.  a-year  by  his  wife  should  never 
have  manifested  itself  in  a  way  to  excite  his  attention 
or  his  curiosity  ? 

Aug.  4.  T/ic  Master  qffke  Rolls. 

■ 

Undoubtedly,  in  most  of  the  cases  which  have  oo* 
curred,  the  settlement  which  has  been  impeached  was 
made  at  a  much  shorter  period  from  the  date  of  the  mai^ 
riage  than  ten  months.  But  the  greater  or  less  interval 
between  the  date  of  the  instrument  and  the  date  of  the 
marriage,  though  k  circumstance  material  to  be  attended 
to,  will  not  alter  the  principle.  It  must  be  made  cot 
in  evidence,  that,  at  the  time  of  the  execution  of  the 
settlement,  marriage  was  in  the  contemplation  of  the 
parties ;  that  the  woman  executed  the  settlement  in  ood- 
templation  of  the  future  marriage ;  and  that  she  coo* 
cealed  it  from  her  future  husband.  If  these  facts  be 
proved,  the  cases  have  established  the  principle,  that 
such  a  settlement  cannot  stand  against  the  marital  right 
of  the  husband. 

The  settlement  of  the  28th  of  August  is  carefiilly 
framed,  with  a  view  to  prevent  any  husband,  with  whom 
Maiy  Peete  might  intermarry,  from  interfering  with  or 
deriving  benefit  from  the  900/.  which  was  the  sub- 
ject of  it,  and  to  preserve  that  money  exclusively  for  the 
wife.    It  is  clearly  established,  that,  at  that  time,  the  ao- 

quaintance 
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^naintance  had  commenced  between  the  plaintiff  and  1826. 
Mary  Peete^  which  terminated  in  their  marriage.  The 
cross  examination  of  the  subscribing  witness  to  the 
deed  shews,  that,  according  to  his  understanding,  a 
marriage  was  in  contemplation  between  these  parties  at 
the  time  when  the  deed  was  executed,  and  that  the  set- 
tlement was  made  with  a  view  to  the  marriage ;  and  that 
impression  must  have  been  made  on  his  mind  either  by 
Mrs.  Goddardj  or  by  her  trustee  and  confidential  friend, 
Mr.  Sfuxvj  from  one  or  other  of  whom  lie  received  his 
instructions. 

The  plaintiff  states  that  tliis  settlement  was  concealed 
from  him,  and  that  he  had  no  knowledge  of  the  existence 
either  of  it  or  of  the  property  to  which  it  related.  It  was 
impossible  for  him  to  give  positive  evidence  of  a  negative 
allegation  of  such  a  kind ;  but  if  he  had  known  of  the 
settlement,  or  in  any  way  recognized  it,  the  defendants 
might  have  proved  that  fact.  They  have  not  attempted, 
however,  to  give  any  evidence  tending  that  way.  It  ap- 
pears, also,  from  the  testimony  of  one  of  the  witnesses, 
that  Mrs.  Goddard^  the  morning  after  her  marriage,  de- 
clared, that  she  had  put  the  money  entirely  out  of  her 
own  power,  and  that  neither  principal  nor  writings 
should  ever  be  in  her  own  house,  so  that  it  should  be 
out  of  the  power  of  any  husband  to  touch  it: — clearly 
demonstrating  what  the  intention  of  Mrs.  Goddard  had 
been  in  executing  this  settlement. 

Upon  this  state  of  circumstances  the  question  arises, 
whether  the  execution  of  such  a  settlement  by  the  wife 
and  the  concealment  of  it  from  the  husband,  be  not  a 
fraud  on  his  marital  rights,  which  he  is  entitled  in  a 
court  of  equity  to  avoid. 

K  k  4  One 
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1826.  ^  One  case  on  this  subject  occurs  so  early  as  168^ 
Hunt  Ym  Matihems  (a) ;  where  a  widow,  previously  to  her 
marriage  with  a  second  husband,  assigned  over  the 
greatest  part  of  her  property  to  trustees  as  a  provisioii 
for  the  children  of  her  former  marriage.  The  settk- 
ment  was  supported  by  the  Court,  on  the  ground  that 
it  was  made  for  a  proper  object,  namely,  to  provide  &r 
the  children  she  had  by  her  first  husband,  before  she 
put  herself  and  them  under  the  power  of  a  second  fau^ 
band.  But  had  it  not  been  that  the  assignment  wis 
made  for  so  proper  a  purpose,  such  an  instrument  con- 
cealed from  tlie  husband  would  have  been  invalid.  In 
Carletofi  v.  Tlie  Earl  of  Dorset  (i),  a  settlement  of  red 
estate  made  by  a  woman  to  her  separate  use,  befine 
marriage,  was  held  not  to  be  binding  on  the  husband; 
imd  the  Court  gave  him  possession  of  her  lands. 

In  Poulson  v.  Wellington  (c),  though  the  settlementf 
which  was  there  in  question,  was,  like  the  assignment  a 
Hunt  V.  Matthewsj  made  in  trust  for  the  children  of  the 
wife  by  a  former  husband.  Lord  King  declared  it  to 
be  clearly  his  opinion,  diat,  if  the  Plaintiff,  the  second 
husband,  had  no  notice  of  the  first  deed  made  by  the 
wife  while  she  was  a  widow,  this  would  have  been  a  vdd 
deed,  and  fi-audulent  as  against  him.  In  Blandid  v. 
Foster  {d)^  Lord  Hardmcke  says,  '^  If  a  woman  about 
to  marry  parts  with  part  of  her  property,  or  gives  t 
security  or  assignment,  they  are  relievable  against  in 
this  Court ;  but  where  a  debt  is  contracted  for  valuable 
consideration,  though  concealed  fi'om  the  husband,  it  ii 
no  fraud  on  the  marriage ;  but  concealment  of  sodi 
securities  or  debts  is  not  to  be  encouraged.'' 

(fl)  1  Vemotiy  408.  (c)  3  P.  Wmi.  55S. 

{,b)  2  Vernon,  17.  (rf)  2  Fetey,  sen.  264. 

There 
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*    There  are  some  expressions  in  the  judgment  in  the  case        1 826. 
of  The  Countess  qfStrathmore  v.  B(mes{a)j  which,  if  taken 
according  to  the  report,  might  be  thought  to  convey  the 
notion,  that  mere  concealment  of  a  settlement  made  by 
the  wife  before  her  marriage  would  not  be  sufficient  to 
render  it  void  as  against  the  husband.     '^  Fraud,"  says 
Mr.  Justice  Butter,  ^^  as  t^plied  to  cases  of  this  nature, 
is  falsely  holding  out  an  estate  to  be  unfettered,  and  that 
the  intended  husband  will,  as  such,  be  entitled  to  it, 
when  in  fact  it  is  disposed  of  from  him ;  and  in  most 
of  the  cases  the  husband  appears  to  have  actually  made 
some  settlement  or  provision  on  the  wife  on  the  faith  of 
this.     But  I  flo  not  think  there  is  any  case  which  says 
that  such  a  conveyance  shall  be  totally  void,  merely 
because  the  wife  did  not  disclose  it  to  the  husband.  ...  On 
the  first  class  of  cases  the  result  is,  that  if  the  wife  be 
guilty  of  any  fraud,  and  hold  out  to  the  husband  that 
there  is  nothing  to  interfere  with  his  rights,  then  any 
deed  executed  by  her,  in  prejudice  of  such  represen- 
tation, shall  be  void.    But  the  cases  go  no  further ;  and 
if  any  such  proposition  as  is  contended  for  can  be  main- 
tained, that  a  bare  concealment  is  in  itself  sufficient,  it 
should  be  equally  fraudulent  ii\  law  and  in  equity ;  and 
yet  clearly  it  is  not  so  at  law :  and  if  such  a  deed  were 
universally  void,  it  would  not  signify  whether  it  were 
made  in  favour  of  a  child  of  a  former  marriage  or  a 
stranger :  yet  the  cases  of  HufU  v.  Matf/ieiDs  and  King 
V.  Cotton  have  determined,  that,  if  such  a  settlement  be 
made  in  favour  of  such  a  child,  it  is  good  against  a 
second  husband  who  had  no  notice  of  it.     This,  there- 
fore, shows  that  it  is  necessary  to  show  other  facts,  and 
that  the  husband  is  actually  deceived  and  misled,  and 
that  the  bare  concealment  is  not  sufficient."     He  adds, 
^^  It  is  said  that  marriage  is  a  contract  sui  generis,  and  is 
sufficient,  without  other  consideration,  to  entitle  the  hus- 

(a)  Cox,  2S.     2  Bro.  C.  C.  345.    1  Veseyjun.  22. 

band 


4M 


CASES  IN  CHANCERY. 


182a. 


band  to  all  the  law  gives  him  of  his  wife's.  That  is  true; 

but  he  can  have  no  more  than  the  wife  then  actually  has : 

and  the  husband  who  marries  without  treaty,  must  taka 

the  wife  as  he  finds  her."     But  these  dicta  must  be  ooih 

sidered  with  reference  to  the  particular  circumstances  of 

the  case  in  which  they  were  pronounced ;  and  that  caK 

proceeded  on  this  principle: — ^the  settlement,  which  Amei 

sought  to  impeach,  was  made  by  the  Countess  of  Sro^A- 

mor€j  in  contemplation  of  her  marriage  with  a  Mr.  Gnjft 

and  with  his  assent.    She  did  not  marry  Grey^  but  shordj 

afterwards  married  Bowes ;  and  it  was  held  that  Bcfwa 

could  not  set  aside  the  settlement  as  fraudulent,  because 

it  was  not  executed  with  any  purpose  of  committing  a 

fraud  upon  him.     The  mere  circumstance  of  the  settle 

ment  not  being  disclosed  to  him  before  marriage,  did 

not,  under  such  circumstances,  constitute  fraud. 


Ttiere  are  expressions  in  the  judgment  of  Lord  7%ir» 
loWy  when  the  case  came  before  him  on  a  re-hearings 
which  show  very  strongly  what  the  opinion  of  that  judge 
was  on  the  general  doctrine  {a).  <'  The  law,''  he  says, 
'^conveys  the  marital  rights  to  the  husband,  because  it 
charges  him  with  all  the  burdens,  which  are  the  consid^r^ 
ation  he  pays  for  them ;  therefore  it  is  a  right  upon  which 
fraud  can  be  committed.  Out  of  this  right  arises  a  rule  of 
law,  that  the  husband  shall  not  be  cheated,  on  account  of 
his  consideration.  ...A  conveyance  by  a  wife,  whatsoever 
may  be  the  circumstances,  and  even  the  moment  before 
the  marriage,  is  primd  facie  good,  and  becomes  bad  only 
upon  the  imputation  of  fraud.  If  a  woman,  during  the 
course  of  a  treaty  of  marriage  with  her,  makes,  without 
notice  to  the  intended  husband,  a  conveyance  of  any 
part  of  her  property,  I  should  set  it  aside,  though  good 
primd  facicj  because  affected  with  that  fraud.''  These 
expressions  proceed  upon  the  principle,  that,  if  a  woman. 


(a)  1  Vete^yjun,  28. 


after 
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after  contemplating  marriage  with  an  individual,  makes  a        1886. 

settlementwhich  she  conceals  from  her  intended  husband, 

tliat  settlement  is  not  good  as  against  him.      In  Ball  v. 

Montgomery  (a),  it  having  been  stated  in  the  argument  at 

the  bar,  that,  "  upon  a  conveyance  of  the  wife's  property 

to  trustees  before  marriage,  it  makes  no  difference  whether 

the  husband  did  assent  or  not,"  Lord  TAurlow  observed, 

^  In  the  one  case  I  should  set  aside  tho.deed,  as  in  fraud 

<^the  marriage,  because  concealed  from  the  husband.— ^ 

If  a  woman,  previously  to  marriage,  conveys  her  pro-r 

perty  without  the  privity  of  the  intended  husband,  it 

will  be  fraud.     Strathmore  v.  Boives  went  upon   this; 

that  the  deed  was  honest  and  proper,  being  made  in 

contemplation  of  a  marriage  with  another  person,  and 

with  the  consent  of  that  person."     The  opinion  of  Lord 

Tkurlow  therefore  was,  that,  if  a  woman,  contemplating 

marriage  with  an  individual,  makes  a  settlement  of  her 

property  on  herself,  reserving  to  herself  the  dominion 

over  it,  and  conceals  that  settlement  from  her  husband, 

the  settlement  is  a  fraud  on  his  marital  right,  which  he 

15  entitled  to  avoid. 

In  the  present  case,  the  deed  of  the  28th  of  August 
1812  was  intended  by  Mmy  Peete  to  be  in  fraud  of  the 
marriage  which  she  was  about  to  contract  It  is  not 
necessary  to  go  the  length  of  saying,  that  a  settlement 
made  in  contemplation  of  marriage  with  any  one  (though 
much  might  be  said  on  the  validity  of  such  a  settlement), 
18  void  as  against  the  future  husband.  It  is  enough  to 
say,  that  it  is  here  established,  tliat  an  intimacy  had  com- 
menced between  the  parties,  with  a  view  to  marriage ; 
that,  after  that  intimacy  with  a  view  to  marriage  had  com- 
menced, this  settlement  was  made  by  Mary  PeetCj  dis- 
posing of  a  considerable  part  of  her  property,  to  the 


(a)  2  Vesetftjun,  194. 

exclusion 
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exclusion  of  her  future  husband ;  and  that  it  was  con- 
cealed from  him.  This  case,  therefore,  fidls  within  the 
principle  which  avoids  deeds  made  in  fraud  of  the  marital 
rights  of  the  husband. 

It  is  said  that  Goddard  subsequently  assented  to  this 
settlement;  but  that  suggestion  is  entirely  groundlesi* 
There  is  not  a  particle  of  evidence  that  he  was  aware 
even  of  the  existence  of  this  property,  till  shortly  before 
the  filing  of  the  bill. 


The  decree,  declaring  the  husband  to  be  entitled  to 
the  money,  was  made  without  costs  against  the  next  of 
kin.  The  costs  of  the  trustees  under  the  deed  were  to 
come  out  of  the  fund. 


Rolls. 
May  so,  ^ 

A  testator  di- 
rects the  resi- 
due of  his  pro- 
perty to  be 
divided  into 
eight  equal 
shares,  and 
disposed  of 
^  as  follows 
among  the 
children  of 
A.  B. ."  he 


BERKELEY  v.  PALLING. 

r^  ENEIIAL  HAYNES  made  a  codicil  to  his  will  in 
^^^    the  following  words : 


"  It  is  also  my  will  and  desire  that  the  remainder  of  my 
fortune  and  property  of  any  description  whatsoever, 
should  be  collected,  converted  into  cash,  divided  into 
eight  equal  shares,  and  disposed  as  follows  amongst  the 
children  of  the  late  Rowland  Berkeley  and  Mary  Berkt' 

shar^toeadT  ^>  ^^  ^^^®'  ^^  Bcnjield  in  Northamplomhirey  viz.  To 
of  the  two  Mary  Anne  Berkeley,  two  (2)  shares;  To  Elizabetk 
one  share  to      Berkeley,  two  (2)  shares  ;  To  Charles  Berkeley,  one  (1) 

^h  of  the  share;  To  Bcmland  Berkeley,  one  (1)  share;  To  Jfito 
three  sons  of  */  \ 

A.  B.,  making  together  only  seven  shares :  Held,  that  the  whole  residue  is  diTiflble 
amongst  the  children  of  A.  K.  in  seven  parts;  each  daughter  taking  two  of  those 
seventh  parts,  and  each  son,  one. 

Berkeh/j 
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Berkeley^  one  (I)  share ;  subject  to  any  future  alteration 
I  may  hereafter  make  or  direct  to  be  made." 

No  alteration  was  made  in  this  disposition. 

The  five  children  named  in  the  codicil  were  the  only 
issue  of  Rowland  Berkeley  and  Mary  Berkeley^  and  were 
all  living  at  the  time  of  the  testator's  death.  They  were 
l^aintiiFs  in  the  suiL 

As  the  residue  was  to  be  divided  into  eight  shares,  and 
the  number  of  shares  expressly  given  amounted  only  to 
seven,  there  remained  one  share,  of  which,  it  was  con- 
tended, no  disposition  was  made.  On  the  other  hand, 
the  five  children  of  Mr.  and  Mrs.  Berkeley  claimed  the 
whole  of  the  residue,  as  bequeathed  to  them  by  the  codi- 
cil, though  the  detailed  enumeration  of  the  shares  which 
they  were  to  take  comprised  only  seven-eighths  of  it 
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Berkeley 

V. 
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Mr.  Pepys  and  Mr.  Turner^  for  the  Berkeleys. 

The  first  part  of  the  codicil  expressly  directs,  that 
the  whole  residue  of  the  testator's  property  should  be 
disposed  of  amongst  these  Plaintiffs.  He  then  pro- 
ceeds to  specify  the  proportions  in  which  they  are  re- 
spectively to  take ;  and,  in  doing  this,  he  makes  a  slip  in 
his  arithmetic.  But  the  generality  of  the  preceding 
gift  will  not  be  restricted  by  the  imperfections  of  the  sub- 
sequent enumeration ;  Chalmers  v.  Storil  (a).  Bridges  v. 
Bridges  {b).  On  the  contrary,  the  imperfection  in  that 
enumeration,  which  raises  an  apparent  inconsistency  be- 
tween it  and  the  former  words,  is  obviously  a  slip  of  the 
testator ;  and  the  Court  has  frequently  put  such  a  con- 
struction on  clauses  of  wills  as  would  correct  errors  of 
this  description ;  Garvey  v.  Hibbert  {c\  Steblnng  v.  WaU 


(a)  S  Vesey  and  Beametj  228, 
(6)  8  Ft9i.  Ahr.  995.  pi.  13., 


(c)  19  Vetey^  125. 


key  (a). 
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Icexf  (a).  If  we  do  not  admit  that  there  is  an  error  in  tfie 
clause  which  specifies  the  shares  to  be  taken  by  eack 
child,  we  must  say  that  there  is  an  intestacy  as  to  part  of 
the  testator's  property:  and  that  would  be  contrary  to  his 
express  words.* 


Mr.  Wray^  contra. 

This  case  is  altogether  different  from  any  of  tbote 
which  have  been  cited ;  and  the  Couit  is  called  upon  to 
put  such  a  construction  on  this  codicil  as  will  give  tbese 
children  what  the  testator  has  not  given  them.  He  has 
defined,  in  the  clearest  words,  the  quantity  and  amovot 
of  what  each  is  to  take ;  and  they  now  claim  a  different 
quantity,  merely  because  what  he  has  given  by  the  pluneit 
words  does  not  comprise  the  whole  of  the  residue.  The 
testator  may  have  meant  to  make  a  complete  disposition; 
but  he  has  not  done  so.  The  only  disposition  to  be  found 
in  the  codicil  is  contained  in  that  part  of  it,  by  which  he 
gives  to  each  of  the  two  daughters  two-eighths,  and  to 
each  of  the  three  sons  one-eighth.  The  Court  cannot 
construe  one-eighth  to  mean  one-seventh,  merely  to  pre- 
vent any  portion  of  the  assets  from  being  undisposed  o£ 

The  Master  of  the  Rolls. 

The  only  question  is,  whether,  upon  the  words  of  this 
codicil,  the  Court  can  collect,  with  sufficient  clearness,  an 
intention  to  divide  the  whole  residue  among  the  children 
in  the  proportions,  as  between  one  another,  which  he  has 
specified  in  his  enumeration  of  the  shares  which  eadi 

(«)  2  Bto.  C.  C,  »5. 


*  See  Eccard  t.  Brooke,  2  Cox,  213^  Humphrey»  v.  Hvmpkrtyif 
2  Cojr,  184. 
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child  was  to  take.  If  it  can  collect  such  an  intention/ it 
will  consider  that  there  was  a  mistake  in  using  the  word 
eight. 

Now  the  testator  has  unquestionably  directed  the  resi- 
due to  be  divided  into  eight  equal  shares ;  but  he  also 
says  that  it  is  to  be  disposed  of  among  the  children  of 
Rovdand  Berkeley  and  Mary  Berkeley;  and  though,  when 
he  comes  to  describe  how  that  disposition  or  distribution 
is  to  be  made,  he  enumerates  only  seven  out  of  the  eight 
shares,  it  is  plain  that  he  did  that  in  error.  The  division 
into  shares  seems  to  have  been  directed  only  with  a  view  to 
apportionment  among  the  children ;  and  my  opinion  is, 
that,  according  to  the  true  construction  of  the  codicil, 
there  is  a  mistake  in  using  the  word  eighty  and  that  this 
property  should  be  distributed  into  seven  shares  instead 
of  eight,  each  of  the  daughters  to  take  two  of  those  shares, 
and  each  of  the  sons,  one  of  those  shares. 


1826. 


Berkeley 

V. 

pAXxxiro. 
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1826. 
Rolls. 

June  1. 5.     JAMES  HOLLINRAKE  and  GRACE  his  wife. 

PlaindflSu 

AND 

ROYAL  LISTER,    THOMAS  HOLGATE,  and 
JOHN  SMITH.  -  -  Defendants; 

a,  haying  by  JOHN  GREENWOOD^  having,  by  an  indentore 
m^e  a^ffeb!  ^^  settlement,  dated  in  March  18 1 4-,  conveyed  cer- 
terest  in  some  tain  freehold  estates  to  trustees,  upon  trust,  for  himself 
by  hw^l  ie-  ^°^  ^^^^^  ^^^  remainder  to  Bdty  Ackroyd  and  his  nieoe^ 
vises  to  her  Grace  HollinraJce  (then  Grace  HoJgate,  spinstejr)  for 
perty  in  fee,      their  joint  lives  equally,    and  the  life  of  the  survivor 

and  then  di-      ^f  them,  afterwards  made  his  will,  bearing  date  on  the 

rects  the  debts  '  /  ^ 

due  to  him        16th  oi  August  1820,    and  appointed  the  defendant^ 

bimS  trb^e^re-  trustees,  and  executors  thereof.  By  that  will  the  testa- 
leased,  on  con-  tor  devised  one-third  part  of  eight  seats  in  the  parish 
within  two*       church  of  Hcptmstall  to   Grace  Hollinrake^  her  heirs 

months  from     and  assigns:  and  immediately  after  that  devise  came  the 
his  the  testa-     /.  n      .         i 
tor's  decease,     followmg  clause  : 

the  husband 
shall  release 
all  claim  in  or        "  Whereas  James  HoUinrake,  who  married  my  nieoCi 

pertv^ which  Grac^  Hollinrakej  formerly  Grace  Holgatej  spinster,  ii 

the  testator  indebted  to  me  for  divers  sums  of  money  paid  by  me  fiv 

BhouWrive ^  and  on  his  account,  and  also  for  shop  goods  :    Now  I 

to  the  yijifes  do  hereby  give,  forgive,  acquit,  and  release  him  from  all 

release,  which  debts  and  demands  whatsoever  which  he  may  owe  me 

the  husband      ^t  the  time  of  my  decease,  on  condition  that  he  do  and 

IS  to  execute,  .     . 

is  to  be  in  fa-    shall,  within  two  months  next  after  my  decease,  siim  t. 

^idfe  and  not     ^^1*^^®  ^^  releases  of  all  claims  or  demands  whatsoever 

for  the  benefit   which  he  may  or  can  claim  in  or  to  the  life  estate  or 

That  the  '    otherwise  of  any  property  I  have  or  may  hereafter  ghe 

husband  does  and  bequeath  to  his  said  wife,  Grace  HoUinrake.  to  all 
not  forfeit  the  *  ^ 

benefit  intended  for  him  by  not  executing,  within  the  time  limited  by  the  wil]»  neb 

an  instrument  as  the  testator  required  of  him. 

inteoti 
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intents  and  purposes  whatsoever,  but  not  otherwise; 
and  on  complying  to  such  condition,  I  do  hereby  will, 
order,  and  direct  tliat  my  trustees  and  executors  here- 
inafter named  do  and  shall  excuse  and  release  him  from 
all  such  debt  or  debts  whatsoever,  if  he  signs  such  re- 
lease as  aforesaid  within  the  time  mentioned,  but  not 
otherwise^*'  In  a  subsequent  part  of  his  will,  the 
testator  devised  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  the  defendants,  upon  trust,  out 
of  the  rents  and  dividends  thereof  to  pay  to  his  niece 
Grace  HoUinrake  an  annuity  of  51.  during  her  life 
**  for  own  her  sole  separate  use  and  benefit,  notwith- 
standing her  coverture,  and  so  that  her  receipt  alone, 
notwithstanding  her  present  or  any  future  husband, 
should  be  a  sufficient  discharge  to  her  executors  and 
trustees." 

At  the  time  of  the  testator's  death,  James  HolUnrake 
was  indebted  to  him  in  two  sums,  one  of  465/.  and  an- 
other of  59/.  James  HolUnrake  not  having  within  the  two 
months  executed  the  release  required  by  the  testator's  will, 
jRoyal  Lister  and  John  Smith  brought  an  action  against 
him  for  the  recovery  of  those  sums.  Holliiij-ake  there- 
apon  filed  his  bill,  praying  that  he  might  be  declared  to 
have  been  released  and  discharged  by  the  will  of  the 
testator  frdkn  all  debts  which  he  owed  him  at  the  time  of 
his  decease,  or  that  the  defendants  might  be  decreed  to 
execute  such  instrument  as  might  be  requisite  to  re- 
lease him  from  those  debts;  that  it  might  be  also  de*- 
dared  whether  it  was  necessary,  in  order  to  effectuate 
the  intentions  of  the  testator,  that  the  plaintiff,  James 
HoUinrake^  should  execute  any  release  for  the  benefit  of 
his  wife,  he  offering  to  execute  for  that  purpose  such  re- 
lease or  deed  as  the  Court  should  think  proper;  and 
that  the  defendants  might  be  restrained  from  proceeding 
apinst  him  at  law. 

LI  The 
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HOLUNBAU 

V. 

LlSTBB. 


The  bill  stated  that  HoUinrake  had  been,  at  all  timei 
since  the  death  of  the  testator,  ready  and  willing  to  execute 
any  release  or  other  assurance  for  the  benefit  of  hit 
wife,  Grace  HoUinrake^  or  for  the  purpose  of  settliog 
on  her,  for  the  joint  lives  of  himself  and  her,  the  rems 
and  profits  of  the  real  estate  which  she  had  derived  firan 
her  uncle ;  that  James  Holgate^  one  of  the  executors,  bad 
deemed  it  unnecessary,  and  that  the  other  executors  had 
never  required,  that  he  should  do  so ;  and  therefore,  tba^ 
although  in  a  court  of  law  he  might  not  be  entitled  to 
the  benefits  intended  to  be  conferred  on  him  by  the  wiDi 
in  consequence  of  his  not  having  complied  literally  wilfc 
the  words  of  the  condition,  a  court  of  equity  ought  to 
relieve  him  from  any  legal  forfeiture  or  loss  which  he 
might  have  so  incurred. 


The  executor,  Holgate^  by  his  answer,  concurred^wi 
the  Plaintiffs. 


The  executors,  Lister  and  Smith,  by  their  answer, 
insisted,  that  the  intention  of  the  testator  was,  that  Jamts 
HoUinrake  should  either  pay  the  465/.  and  59L  to  the 
estate  of  the  testator,  or,  within  two  months  from  the 
testator's  deatli,  release,  for  the  benefit  of  the  testatoi^i 
personal  estate,  all  the  interest  which  he  took  in  right  of 
his  wife  during  their  joint  lives,  by  virtue  either  of  the 
settlement  or  of  the  will  made  by  Mr.  Greenwoods  tbl 
the  execution  of.such  release  within  the  two  mondifl  wtf 
a  condition  on  which,  and  on  which  only,  there  was  gifn 
to  the  Plaintiff*  the  legacy  of  the  debts  due  firom  him;  and 
that,  not  having  fulfilled  that  condition,  Ke  had  forfeited  aH 
title  to  the  benefit  which  was  made  dependent  on  it.  In  aH 
of  the  construction  for  which  they  contended,  they  further 
stated,  that  the  personal  estate  of  the  testator,  exdittive 
of  the  monies  due  from  James  HoUinrake^  woald 
be  insufficient  for  the  payment  of  his  debts  and  hii 
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fimeral   and  testamentary  expenses.     They  admitted,        1826. 
diat  they  had  not  required  James  Hdlinrake  to  execute    „    '"  ^|^ 
any  release^  or  make  any  settlement  for  the  benefit  of  his       ^    v. 
wife,  and  that  they  had  refused  to  release  him  from  the 
two  debts,  unless  he  would  release  or  assign,  for  the 
benefit  of  the  testator^s  estate,  all  the  interest  that  he 
took  in  right  of  his  wife. 

Mr.  W.  H.  Ludlow,  for  the  Plamtiffs. 

The  first  question  is,  what  is  the  construction  to  be 
put  on  the  condition  annexed  to  the  benefit  given  by  the 
will  to  James  Hollinrake  ?  For  whose  advantage  was 
diat  condition  intended  ?  whether  for  the  advantage  of 
the  wife,  or  of  the  testator's  assets  ?  The  condition  is, 
that  the  husband  shall  release  all  his  claim  and  right  to 
any  property  which  the  testator  had  given,  or  should 
give,  to  the  wife.  Such  a  release  could  be  meant  only 
to  extinguish  or  bar  the  husband's  interest,  not  to  assign 
it  to  the  executors ;  and  the  effect  of  such  a  release  would 
be  to  leave  the  interest  of  the  wife  unimpaired,  but  di$- 
eharged  from  those  claims  and  rights  which  the  law 
oonfers  on  the  husband.  The  object  of  the  testator  was, 
to  secure  an  independent  provision  for  his  niece  during 
her  coverture.  He  had  given  her  by  the  settlement  of 
1824*,  and  he  gave  her  by  that  will,  real  estates,  in  which 
the  husband  would,  in  her  right,  take  an  interest  His 
wish  was,  that  the  husband  should  exercise  no  controul 
over  the  property  thus  given  to  her ;  and  the  release  of 
the  debts  was  meant  to  be  an  equivalent  for  what  the 
husband  was  thus  required  to  relinquish. 

The  second  question  is,  whether,  whatever  be  the 
construction  of  the  condition,  James  Hollinrake  has  for- 
feited the  benefit  of  the  bequest,  by  reason  of  his  not 
baviog  executed  a  release  within  two  months  of  the  tes- 

L  1  2  tator's 
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1826.       tator's  decease,  so  that  this  Court  will  not  relieve 
„      '  -        He  was  always  ready  to  execute  such  a  release  as  he 
V.  conceived  to  be  according  to  the  intention  of  the  irilli 

and  he  communicated  his  willingness  to  the  executor, 
Holgate.  It  was  the  opinion  of  the  executor,  that  a 
release  to  the  wife  was  totally  unnecessary.  The  ammitf 
of  5/.  was  so  secured  to  her  separate  use  by  the  w3I, 
that  no  instrument  could  be  contrived,  which  would  moit 
effectually  exclude  the  marital  rights  of  the  husband; 
and,  as  to  the  real  estate,  a  release  from  the  husband  to 
the  wife  would  have  been  entirely  inoperative.  For  these 
reasons,  no  release  was  executed.  The  non-perfbrmanee^ 
therefore,  of  the  condition  within  the  time  stipulated, 
has  arisen  either  from  mistake  or  from  the  difficulty  of 
ascertaining  what  was  the  precise  thing  which  it  re- 
quired to  be  done ;  and,  on  either  grouAd,  a  court  of 
equity  will  relieve  against  the  literal  construction  of 
the  condition,  and  from  the  forfeiture  which  would  be 
incurred,  if  strict  compliance  with  its  terms  were 
demanded. 

Mr.  Heald^  for  the  executor  Holgatej  did  not  resist 
the.  Plaintiff's  claim. 

Mr.  Skirrow,  for  the  executors.  Lister  and  SmitA. 

The  testator  by  this  clause  bequeaths  in  effect  up- 
wards of  500/.  to  James  Hollinrakef  but  imposes  on  hiffl 
the  condition  of  parting  with  a  certain  other  interest 
which  he  has.  If  that  condition  were  not  complied  with, 
the  500/.  would  remain  part  of  the  testator's  personalty; 
and  Mrs.  Hollinrake  could  lay  no  claim  to  it.  The 
condition,  tlierefore,'  could  not  have  been  intended  far 
her  benefit,  but  must  have  been  imposed  with  a  vievr 
to  the  state  of  that  fund,  at  the  expense  of  which  HJr 

Unrake   was  to  receive  what  was  given  to  him;  to 
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which  the  benefit  of  such  forfeiture  as  might  be  incurred^ 
would  accrue ;  and  into  which,  therefore,  the  interest, 
which  he  was  to  part  with,  must  be  presumed  to  have 
been  meant  to  go.  This  construction  becomes  the  more 
probable,  when  the  situation  of  the  testator's  assets  is 
taken  into  consideration.  He  has  directed  his  debts 
to  be  paid*;  and  yet  he  must  have  known  that  his 
estate  would  not  be  sufficient  for  that  purpose,  unless 
the  payment  of  HoUinrake?s  debt  were  enforced,  or 
Hollinraki?s  interest  in  the  property,  which  his  wife 
derived  from  the  testator,  were  assigned  to  the  executors 
and  trustees  as  part  of  the  assets. 

At  all  events,  the  condition  is  a  condition  precedent ; 
for  it  is  only  on  his  complying  with  it,  and  his  signing 
the  release  within  two  months  from  the  testator's  de- 
cease, that  the  executors  are  to  release  the  debts  to  him. 
He  cannot  acquire  any  right  or  interest  under  the  will,  until 
that  condition  be  performed ;  and  it  is  now  impossible 
to  perform  it,  because  the  two  months  have  long  since 
elapsed.  The  Court  cannot  relieve  him  from  the  for- 
feiture which  he  has  thus  incurred ;  because  it  has  no 
authority  to  make  the  benefit  given  by  the  will  take  ef- 
fect upon  any  other  event  than  that  which  the  will  has 
prescribed. 

Mr.  IjidlaWi  in  reply. 

The  condition  is  not  a  condition  precedent.  The 
benefit  given  to  HoUinrake  was  intended  to  be  imme- 
diate; and  the  condition  was  annexed  only  with  a  view 
to  devest  it,  if  he  did  not  perform  a  certain  act     The 


*  The  clause  of  the  will  directing  the  payment  of  the  testator's 
debts,  did  not  appear  in  the  pleadings. 

L  1  S  condition^ 
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condition,  however,  was  of  such  a  kind,  that  tune 
not  essential  to  its  due  performance ;  and  indeed  there 
were  many  contingencies,  on  which  the  performance  of  it 
within  the  specified  time,  must  have  been  impossible  or 
clearly  unreasonable,  and  contrary  to  the  intention  of 
the  testator.  Upon  the  execution  of  the  release  by  HotUtir 
rake,  the  executors  were  to  execute  to  him  a  release  of 
his  debt  Thus  there  were  mutual  acts  to  be  done,  and 
the  executors  might  not  have  been  in  a  situation  to  perfbrm 
their  part  of  the  condition.  They  might  not  have  proved 
the  will  within  the  two  months,  and  in  that  case  they 
could  not  have  given  a  valid  release ;  many  of  the  testa- 
tor's debts  might  have  been  unpaid  at  the  end  of  the  two 
months ;  the  situation  of  tlie  assets  might  have  been  such 
as  to  require  for  the  payment  of  debts  what,  by  the  will, 
was  given  to  the  wife,  or  a  part  or  the  whole  of  the 
debts  owing  by  HoUhtraJce.  Before  he  was  called  upon 
to  release  his  interest  in  the  property  which  his  wife  had 
derived  from  her  uncle,  it  was  necessary  that  he  should 
have  the  means  of  knowing  both  what  was  the  amount  of 
property  to  which  she  would  have  an  unimpeachable  title, 
and  whether  the  release  of  his  debt  could  be  impeached 
by  creditors. 

Besides,  it  is  a  principle  of  a  court  of  equity  to  reliefc 
against  forfeiture,  where  it  can  place  the  parties  in  the 
same  situation  in  which  they  would  respectively  have 
been,  had  the  condition,  on  which  the  forfeiture  depended, 
been  performed  strictly,  or  where  no  party  has  sustained 
inconvenience  or  loss  by  the  non-performance  of  the  con- 
dition. But  supposing  the  construction  of  the  condition 
contended  for  by  the  Plaintiffs  to  be  the  true  one,  the 
wife,  who  cannot  be  supposed  to  have  been  in  fault,  will 
be  greatly  injured,  if  relief  is  not  given  against  any  tot* 
feiture  which  may  have  been  incurred ;  for  the  conse- 
quence 
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quence  will  be,  that  the  husband  will  retam  that  interest        1826. 

in  her  property  which  he  would  otherwise  be  compelled  J  '    ^  "^ 
to  relinquish  in  her  favour.  «. 


LlBTER. 


T^e  Master  of  the  Rolls. 

It  does  not  distinctly  appear,  whether  the  settlement 
made  in  1814  was  bounty  conferred  by  Mr.  Greemoood 
on  Mrs.  HoUitirake,  then  Grace  Holgate ;  but  I  suppose 
the  setdement  is  stated  in  the  bill  for  the  purpose  of 
showing  that,  exclusive  of  the  benefits  given  her  by  the 
will,  she  has  interests  proceeding  from  the  bounty  of  the 
testator. 

The  defence  made  by  the  executors  Lister  and  Smithy 
raises  two  questions.  First,  they  contend,  that,  accord- 
ing to  the  true  construction  of  the  will,  Hollinrake  was 
bound  to  have  released,  in  favour  of  tlie  estate  of  the 
testator,  any  interest  which  he  might  have  in  property 
that  his  wife  had  derived  from  Mr.  Greenwood.  Se- 
condly, they  say  that,  whatever  may  be  the  construction 
of  the  clause  on  which  the  question  arises,  yet  Hollin* 
ralce,  in  consequence  of  not  having  executed  any  release 
within  the  time  limited,  has  forfeited  all  the  benefit  which 
he  might  have  claimed  under  the  will. 

On  the  first  question,  my  opinion  is,  that,  according  to 
the  true  construction  of  the  will,  the  husband  was  to  re- 
linquish, for  the  benefit  of  the  wife,  any  interest  that  he 
might  have  in  property  which  she  took  from  the  testator, 
but  that  he  was  not  to  release  his  interest  in  such  pro- 
perty in  favour  of  the  estate  of  the  testator. 

On  the  second  point,  it  was  argued,  that  the  execution 
of  the  release  was  a  condition  precedent,  and  that,  the 
time  within  which  the  condition  was  to  be  fulfilled  being 

L  I  4  elapsed, 
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-^  '^  situation  which  will  entitle  him  to  the  benefit  of  the 

JIOLLINBAKE 

V,  bequest. 

Lister* 

Where  there  is  a  condition  precedent  to  the  vesting  of 
the  interest  of  the  devisee,  and,  on  his  failing  to  perform 
the  condition,  the  property  is  given  over,  that  condition 
must  be  complied  with  strictly.  If  it  is  not  so  complied 
with,  the  property  vests  in  the  person  in  whose  favour 
the  gift  over  is  made,  and  tliis  court  cannot  interfere  to 
set  up  the  prior  gift.  The  rule  is  otherwise,  where  there 
is  no  bequest  over.  The  distinction  is  recognized  in 
Taylor  v.  Popham  {a\  a  case  which,  in  one  respect,  is 
stronger  than  the  present ;  for  there  Taylor^  the  legatee, 
had  not  only  omitted  to  execute  the  release  within  three 
months,  as  required  by  the  will,  but  had  absolutely  re- 
fused to  execute  the  release,  and  filed  a  bill  to  assert 
claims  incompatible  with  it.  Yet  even  there  Lord  TSwr- 
lono  thought,  that  Taylor  was  not  bound  by  what  he  had 
done,  or  omitted  to  do,  and  that  he  was  still  at  liberty  to 
comply  with  the  condition ;  and  he  mentions  it  as  the 
^^  common  rule  of  the  court,  as  to  conditions  precedent,** 
—  that,  ^^  If  the  court  can  put  the  parties  in  the  same, 
situation  as  if  the  condition  had  been  performed,  it  will 
never  suffer  a  forfeiture  to  attach."  The  doctrine,  there- 
fore, of  this  court  is,  that,  where  there  is  no  bequest  over, 
he  who  derives  a  benefit  under  th^  will,  on  condition 
of  his  executing  a  release  within  a  specified  time,  shall 
not  be  deprived  of  that  benefit  in  consequence  of  his  not 
having  executed  the  release  within  the  prescribed  period, 
if  the  parties  can  be  placed  in  the  same  situation  as  if  the 
condition  had  been  strictly  performed. 

It  must  be  referred  to  the  Master,  to  inquire  what 
property  Orace  Hollinrake  derived  from  the  testator 

(fi)  1  Bro.  C.C.I 67. 

under 
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executing  a  settlement  of  such  property  to  her  separate  ^    ^  ' 
use,  the  Defendants  must  execute  to  him  a  release  of  the  v, 

debts  in  question.  Lister. 


ABRAHAM  v.  ALMAN. 

nf^HE  will  of  Lazartis  Jacobs,  dated  on  the  ISth  of  A  testator  be- 
April   1796,    was   in   the   following  words:    "I,  3^ig  only  son 

Lazarus  Jacobs,  do  will  and   bequeath  unto  my  wife,  60/.  per  year 

for  ever  *  also 
Mary  Jacobs,  the  sum  of  1 00/.  sterling  per  year  for  her  to  proTide  for 

natural  life,  with  all  the  plate  and  other  property  in  the  j  ®^J^      ^ 
house,  and  after  her  decease  to  go  to  the  two  children  H,  E,  and  the 
of  my  daughter,  Sukey  Alman.     I  do  likewise  will  and  hi^roperty  to 
bequeath  to  my  only  son,  Isaac  Jacobs,  the  sum  of  60/.  the  two  child- 
sterling  per  year  for  ever;  also  to  provide  for  the  two  Held, that,  ' 
daughters  of  my  child,  Hannah  Embden,  namely,  Sarah  ^^^  '^®*® 
Embden  and  Esther  Embden,  and  the  remainder  of  my  daughters  of 
property  to  the  two  children  of  my  daughter,  Sukey  2te  any 
Attman"  benefit. 


The  bill  was  filed  by  the  two  daughters  of  Hannah 
Embdefi  and  the  husband  of  one  of  them  against  the 
two  residuary  legatees,  Isaac  Jacobs,  and  the  adminis- 
trator, with  the  will  annexed,  of  the  testator.  The  prayer 
was,  that  the  administrator  might  be  directed  to  pay  to 
the  plaintifis,  the  daughters  of  Hannah  Emden,  such 
sum  as  might  be  considered  adequate  to  their  main- 
tenance for  the  time  past,  and  to  make  them  a  proper 
allowance  for  the  future. 

Mr.  Shadwell 
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Mr.  Shadwell  and  Mr.  TroUopcj  for  the  FlaintiflSs. 

There  is  here  a  plain  and  unequivocal  direction  to 
provide  for  the  two  daughters  of  Hannah  Emden.  The 
persons  who  are  the  objects  of  the  testator's  bounty  are 
certain,  and  the  extent  of  that  bounty  can  be  defined 
by  means  of  a  reference.  It  may  be  contended,  that  the 
provision  for  the  Plaintiffs  is  to  be  a  charge  on  the  aa- 
nuity  given  to  Isaac  Jacobs  ;  but  if  the  Court  should 
think  that  construction  not  sufficiently  plain,  the  charge 
must  fall  on  the  general  assets  of  the  testator.  Tbere 
being  a  fund,  out  of  which  the  provision  is  to  come; 
the  persons,  for  whom  the  provision  is  to  be  made,  being 
specified ;  and  the  amount  of  that  provision  being  cap^ 
ble  of  being  ascertained;  there  is  no  technical  rnle 
which  stands  in  the  way  of  the  plaintiffs  to  prevent  them 
from  obtaining  the  relief  they  ask :  and  not  to  decree  in 
their  favour  will  be,  to  disappoint  the  manifest  intention 
of  the  testator. 


Mr.  Wakefield^  for  the  residuary  legatees. 

The  clause,  in  which  there  is  an  imperfect  expression 
of  intended  bounty  towards  the  Plaintiffs,  is  too  uncertain 
to  create  a  trust  which  this  Court  can  execute.  The  na- 
ture and  extent  of  the  provision,  which  is  to  be  made  for 
the  two  daughters  of  Hannah  Emien^  is  left  in  uncer- 
taint}';  and  it  is  also  micertain  who  the  person  is,  who 
ought  to  nuike  the  provision  for  them.  Uncertainty  in 
either  of  these  respects  is  sufficient  to  prevent  a  supposed 
bequest  from  taking  effect.  Bowman  v.  Adbankfia) 
Hunt  v.Hort  (i),  Constantinev.  Constantine  {c\  Crm/i 
V.  Colman  {d),  Bull  v.  Kingston  {e),  MoAun  v.  MiJiun  (/)* 


(a)  1  Levins^  130. 

(b)  5  Bro,C,C.5ll. 

(c)  6  Vet.jun,  100. 


(d)  9  Ves,jun.  519. 

(e)  1  Merwdc^  314. 
(/)  1  Swantitm,  SOl. 


Mr.  Tiimgff 
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Mr.  Tinnet/,  for  the  assignee  of  Isaac  Jacobs^  who  had 
become  a  bankrupt,  followed  the  same  line  of  argument, 
and  contended,  that,  even  if  the  direction  in  favour  of  the 
Plaintiffs  was  sufficiently  precise  to  create  a  trust  for 
them,  that  trust  could  not  attach  on  the  annuity  of  60/. 
Bryear.  The  annuity  was  a  substantive  gift  by  the 
testator  to  his  son ;  and  there  was  nothing  but  the  mere 
circumstance  of  juxta  position  of  sentences,  to  connect  it 
with  the  expression  of  a  purpose  of  providing  for  the 
children  of  Hannah  Emden. 


1826. 


Mr.  Skadwelly  in  reply. 

m 

There  is  no  uncertainty  in  the  person  who  is  to  make 
the  provision ;  for,  if  not  charged  on  a  specific  fund,  it 
necessarily  falls  on  the  general  personal  estate ;  and  who- 
ever takes  that  general  estate,  must  execute  the  trust  which 
has  attached  upon  it.  As  to  the  objection  that  the  amount 
of  the  provision  is  indefinite,  the  answer  is,  cerium  est 
quod  cerium  reddi  poiesi.  A  direction  to  provide  main- 
tenance for  infants,  is  a  trust  which  this  court  will 
execute ;  and  yet  such  a  direction  is  not  more  definite 
than  a  direction  to  make  a  provision  for  two  particular 
persons.     In  a  case  of  Broad  v;  Bevan  (a),  before  Sir 

Thomas 

(a)  BROAD  v.  BEVAN. 


2>M.  83. 

182J. 


The 'w\\\  o^  William  Bevan i    for  her  Jife,  payable    half-  A  testator 

dated  the  20th  of  Mfl^,  18 H,.  yearly  by  my  executor.     I  having^ 

after  various  bequests,  pro-    also  order  and  direct  my  son  ^^us  IcgaciM, 

Joseph  to  take  care  of  and  and,  among 

provide  for  my  said  daughter  others,  an  an- 

Ann  during  her  life.    I  give  his  daughter 

to  the  daughter  of  my  said  during  her 

life,  directs  his 

son  (whom  he  afterwards  makes  his  executor)  to  take  care  of  and  provide  for  her; 
and  **  subject  as  aforesaid/*  he  gave  to  that  son  the  residue  of  hu  real  and  personal 
estate :  the  daughter  is  entitled  to  a  provision  out  of  the  residue,  in  addition  to  her 
annuity ;  and  a  reference  will  be  directed  to  the  Master,  to  fix  the  amount  of  such 
provision. 

daughter 


ceeded  in  the  following  words, 
'*  I  give  and  bequeath  unto 
my  daughter  Ann^  now  living 
with  me,  the  sum  of  5/.  a  year 
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Thomas  Plumer^  a  testator  gave  his  daughter  Ann  an 
annuity  of  5/.,  and  directed  his  son  (who  was  also  his 
executor  and  residuary  legatee)  to  take  care  of  and  pro- 
vide 


daughter  Ann  the  sum  of 
100^.,  to  be  paid  to  my  said 
grand-daughter  on  the  death  of 
her  said  mother :"  and,  *'  sub- 
ject as  aforesaid,"  the  testator 
devised  and  bequeathed  unto 
his  son,  Joseph  Bevan,  and 
to  his  heirs  and  assigns  for 
ever,  all  his  freehold  estate, 
farms,  lands,  and  heredita- 
ments, and  also  his  personal 
estate  and  effects,  and  ap- 
pointed him  sole  executor  of 
his  will. 

Ann  Wickstead  (mentioned 
in  the  will  as  his  daughter 
Ann)  was  a  widow. 

The  real  estate  of  the  tes- 
tator had  been  sold  ;  and  the 
proceeds  of  it  brought  Ihto 
court.  The  only  claim,  which, 
under  the  decree  directing  an 
account  of  legacies,  had  been 
carried  in  before  the  Master 
on  behalf  of  Ann  Wickstead^ 
was  in  respect  of  her  annuity 
of  51. ;  and  that  annuity  had 
been  duly  provided  for  by  the 
appropriation  of  a  sufficient 
sum.  After  a  decree  had 
been  made,  on  further  direc- 
tions, ordering  the  residue  to 
be  paid  over  to  Joseph  Bevan^ 
but  before  it  was  drawn  up^ 
she,  for  the  first  time,  asserted 


a  claim  to  a  further  provision. 
To  prevent  delay,  Joseph  Be* 
van,  the  executor  and  ren- 
duary  legatee,  lefl  300/.  stock 
in  court  to  answer  her  de- 
maud,  if  the  court  should  be 
of  opinion  that  her  claim  was 
well  founded. 

Ann  Wickstead  then  pre- 
sented a  petition,  insisting 
that  she  was  entitled  to  have 
a  provision  made  for  her  out 
of  the  produce  of  the  testa- 
tor's estate,  and  praying  that 
she  might  be  declared  entitled 
to  the  300/.  stock,  which  had 
been  carried  over  to  the  ac- 
count of  her  claim. 

Mr.  Parker^  for  the  peti- 
tion. 

The  direction  to  Joseph  to 
take  care  of  and  provide  for 
Ann^  and  the  bequest  to  him 
of  the  residue  of  the  real  and 
personal  estate,  '<  subject  as 
aforesaid,"  (that  is,  subject  to 
the  payment  of  the  difierent 
legacies  and  annuitiea,  and  to 
providing  for  and  taking  care 
of  Ann)i  create  a  charge  upon 
the  residue.  The  fund,  upon 
which  this  charge  is  made  to 
attach,  is  certain;  the  per- 
son who  is  to  make  the  pro- 
vision, 
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yide  for  her.  The  Master  of  the  Rolls  held,  that  the 
expression  of  the  testator's  desire,  that  his  son  should 
take  care  of  and  provide  for  her,  gave  her  a  right  to  a 

provision ; 


1826. 


vision,  is  defined;  and  the 
present  uncertainty  of  the 
amount  of  the  charge  is  no 
objection  to  its  validity,  for 
the  court  has  the  means  of 
rendering  it  certain  by  a  re- 
ference to  the  Master,  who, 
taking  into  account  the  cir- 
cumstances o£Ann,  will  deter- 
mine what  provision  for  her 
will  answer  the  intention  of 
the  testator. 

Mr.  Rusxell,  contr^. 

The  clause  on  which  the 
petitioner  rests  her  claim  is 
rather  a  moral  injunction, 
having  reference  to  personal 
care  and  protection,  than  a 
pecuniary  bequest.  If  the 
testator  had  meant  that  a  pro- 
vision should  be  made  for 
AnnhysL  money  payment,  he 
would  naturally  have  accom- 
plished his  purpose  by  giving 
her  a  larger  annuity,  or  by 
leaving  her  a  sum  in  gross  as 
a  legacy.  M  any  events  migh  t 
occur,  which  would  render 
the  care  and  protection  of 
the  brother  unnecessary,  and 
even  impossible :   but  if  the 

(a)  9  Mod.  123. 
lb)  2  Cm,  349. 
Ic)  2  P.  Wm.  388. 


obligation,  which  this  clause  is 
supposed  to  fix  uppn  him,  is 
to  vary  with  every  variation 
in  her  circumstances,  how 
can  the  court  execute  so 
vague  and  indefinite  a  trust  ? 
It  is  impossible  to  tell  from 
the  will  what  Ann  Wickstead 
(admitting  her  to  be  entitled 
to  some  money  payment)  is 
to  receive  ;  and  all  the  autho- 
rities prove,  that,  where  the 
amount  is  uncertain,  the 
bequest  fails.  Buggins  v. 
Yaies(a),  Bland  y.  Bland  (b), 
Peck  V.  Halsey  (c),  JV^nne  v. 
Hawkins  (d),  Sprange  v.  Bar- 
nard {e)^  Bull  \,  Kingston  {/), 
Even  if  she  were  entitled  to  a 
pecuniary  provision  for  the 
time  to  come,  slie  could  have 
no  claim  for  any  allowance  in 
respect  of  time  past;  since 
she  had,  by  some  means  or 
other,  been  taken  care  of, 
and  there  was  no  suggestion 
that  she  had  incurred  any 
debts  or  liabilities  fpr  her  past 
maintenance. 

Sir  Thomas  Plumer,  Mas- 
ter of  the  Rolls, 

id)  1  Bro.  179. 
(e)  2  Bro.  587. 
(/}  1  Merivale,  314. 

Was 
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provisicHi ;  and  he  directed  a  reference  to  the  Master^  tar 
inquire  what  ought  to  be  allowed  to  her.  The  only 
distinction  between  that  case  and  the  present  is,  —  that 

there 


Was  of  opinion,  that  the  pe- 
titioner was  entitled  to  have  a 
.provision  made  for  her  out  of 
the  residue,  in  addition  to  her 
annuity  of  5/.  (a) 

The  order  made  was  ''  that 
it  be  referred  to  the  Master 
to  inquire  and  state  to  the 
court,  what  will  be  proper  to 
be  allowed  for  the  mainten- 
ance and  support  of  the  peti- 
tioner, Ann  Wicksteady  from 
the  month  of  March,  1818, 
when  the  defendant  ceased  to 
maintain  her,  and  for  the  time 
to  come  during  her  natural 
life,  or  until  the  further  order 
of  this  court/* 


The  Master,  by  his  report, 
dated  the  4th  of  Juli/,  1824, 
found  that  the  petitioner  had, 
from  the  death  of  her  hus- 
band, been  wholly  supported, 
first  by  the  testator,  and  after- 
wards by  her  brother,  Joseph, 
down  to  the  11th  of  March, 
1818;  that  she  was  wholly 
unable  to  provide  for  herself; 
and  that  she  had  no  income  or 
property,  except  the  annuity 
of  5L :  and  he  certified  that 
he  was  of  opinion,  that  the 
sum  of  6s.  per  week  (after 
deducting    therefrom    what 


had  been  received  or  should 
be  received  by  her  in  respect 
of  the  annuity  of  SI.)  would 
be  proper  to  be  allowed  for 
providing  for  her  from  the 
11th  day  o£  March,  1818,  for 
the  time  to  come  during  her 
natural  life>  or  until  the  fiir^ 
ther  order  of  the  court,  and 
which  past  maintenance,  up 
to  the  5th  day  of  July,  1824, 
after  deducting  what  faa^. 
been  received  by  her,  or  wai 
become  due  to  her  on  account 
of  the  annuity,  amounted  to 
the  sum  of  4d/.  2s.  6d. 

By  an  order  of  Lord  Gif' 
ford,  made  on  the  6th  of  Aw' 
gust,  1824,  the  Master's  re- 
port was  confirmed;  and  a 
sum  of  53/.  6s.  Sd.  three  per 
cent,  bank  annuities  was  di- 
rected to  be  carried  over  to 
the  account  of  Ann  Wick' 
stead,  the  dividends  of  which, 
along  with  the  dividends  oa 
the  300/.  stock,  before  stand- 
ing to  the  account  of  her 
claim,  were  to  be  paid  to  her 
during  her  life  ^^  in  satisfac- 
tion of  the  sum  of  IQL  \9i* 
being  the  yearly  amount  of 
the  stipend  of  6s.  per  week» 
afler  deducting  the  annuity 
of  5/." 


(a)  See  jVoio/^  V.  JSTeUigni,  1  Bro.  C  C.  491. 
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there  an  annuity  was  given  to  the  person  to  be  provided 
for,  while  here  the  daughters  of  Hannah  Emden  take 
nothing,  except  what  they  may  be  entitled  to  under  the 
clause  which  expresses  the  testator's  intention  that  a 
provision  should  be  made  for  them.  This  circumstance 
renders  the  construction  we  contend  for  more  natural 
and  more  necessary  to  effect  the  intention  of  the  testator, 
than  it  was  in  the  case  before  Sir  Thomas  Plumer. 


1826. 


T^e  Master  of  the  Rolls. 

The  question  is,  whether  the  words,  "  also  to  provide 
for  the  two  daughters  of  my  child  Hannah  Emden, 
namely,  Sarah  Emden  and  Esther  Emden,'*  create  a  trust 
either  on  the  60/.  a  year  bequeathed  to  the  testator's  son 
for  ever,  or  on  the  remainder  of  his  property  bequeathed 
to  tlie  two  children  of  Sukey  Alman, 


June  Iff. 


It  can  hardly  be  contended  that  these  words  create  a 
charge  on  the  annuity  of  the  son :  the  bequest  to  him  is 
a  distinct,  independent  bequest,  and  the  words  which 
follow  seem  to  commence  a  new  sentence. 


I  have  endeavoured  to  bring  my  mind  to  view  the 
words,  on  which  the  Plaintiffs  rely,  as  sufficient  to  create 
a  trust  attaching  on  the  property  given  to  the  two  chil- 
dren of  Sukcy  Alman :  but  I  am  unable  to  arrive  at  that 
conclusion.  The  property  given  to  these  two  children 
is  the  remainder  of  his  property,  that  is  to  say,  what  re- 
mained after  satisfying  the  previous  charges,  of  which  the 
provision  intended  for  the  Emdens  must  have  been  one. 
The  testator  had  no  doubt  intended  to  make  a  provision 
for  the  Emdens  s  but  his  purpose  seems  to  have  been  to 
do  so  by  a  distinct  provision,  and  not  by  attaching  a 
charge  upon  what  was  given  beneficially  to  others.  What 
this  provision  was  to  be,  or  in  what  manner  or  out  of 
what  fund  to  be  made,  the'  Court  has  no  means  of  de- 
termining. 
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termining.  Was  the  provision  to  be  made  by  a  pay- 
ment to  the  children  of  Hannah  Emden  during  their  re- 
spective lives,  or  by  the  payment  of  a  sum  in  gross? 
How  was  the  amount  of  it  to  be  calculated  ?  It  appears 
to  me  impossible  to  give  any  certain  construction  to  the 
clause  on  which  the  Plaintiffs  found  their  claim. 


The  case,  which  was  thought  most  to  resemble  the 
present,  was  a  case  of  Broad  v.  Bevan^  before  Sir  Thomas 
Plumer,  There  a  testator  directed  his  son  Joseph  to 
take  care  of  and  provide  for  his  daughter;  add  he 
afterwards  appointed  the  same  Joseph  his  executor,  and 
also  his  residuary  legatee  and  devisee :  so  that,  having 
given  a  certain  fiind  to  a  particular  person,  he  directed 
that  individual  to  provide  for  his  daughter.  The  Master 
of  the  Rolls  thought  the  words  sufficient  to  create  a 
trust  in  favour  of  the  daughter.  It  is "  unnecessary  to 
say  more  of  that  decision,  than  that  the  case,  in  which  it 
was  pronounced,  is  distinguishable  from  the  one  now 
under  consideration.  There  a  certain  fund  was  given  to 
Joseph,  and*  he  was  directed  to  provide  for  Ann  Wich- 
stead;  and  the  Master  of  the  Rolls  was  of  opinion,  that 
the  gift  of  an  express  fund  to  him,  and  the  direction  that 
he  should  provide  for  his  sister,  were  sufficient  to  raise  a 
trust  in  her  favour.  In  the  present  case,  there  is  no 
direction  tliat  the  two  children  of  Sukey  Alman  are  to 
take  care  of  or  provide  for  the  children  of  Hannah 
Emden;  and  as  the  individuals,  to  whom  the  residue  is 
given,  are  described  as  children,  it  is  difficult  to  suppose 
that  he  meant  them  to  be  trustees  for  others. 


The  testator  meant  no  doubt  to  make  a  provision  for 
the  children  of  Hannah  Emden;  not,  however,  by  way 
of  charge  on  the  annuity  given  to  Isaac  Jacobs,  or  on 
the  residue  bequeathed  to  the  Almans,  but  by  a 
distinct  gift.  Unfortunately  he  has  not  expressed  his 
purpose  sufficiently.    All  that  he  has  said  with  respect 


to 
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to  this  intended  bounty  is  so  uncertain,  that  it  is  im-  1S26. 

possible  for  the  Court  to  decree  any  provision  for  the  Abraham 

diildren  of  Hannah  Emden.  v. 


AUIAN. 


Bill  dismissed*. 


WILLIAMS  V.  JONES.  Rolm. 

June  16. 

THE  will  of  Thomas  Jones,  dated  the  21st  o{  August  A  t«tator,  ^. 
.  ter  bequeath- 

1819,  contained  the  following  clause :  ing  a  sum  of 

lon^  annuities 
to  nis  wife  for 
'^  1  give  and  bequeath  the  sum  of  100/.  Bank  long  an-  life,  gives  the 

•  •  capital  a  after 

nnities  unto  my  executors  upon  trust  to  pay  unto,  or  per-  |^^  ^^^^i  to 

mit  and  authorise  my  wife  to  receive  and  take  the  half-  A.^  if  he  shall 

be  liYinff  at  her 
yearly  dividends  and  payments  thereof  for  her  own  benefit  decease;  and 

durinff  the  term  of  her  natural  life :  and  from  and  after  if  not,  to  A.*% 
_  son ;  A,  out- 

her  decease,  I  give  the  capital  of  the  said  100/.  long  an-  Hyes  the  wife, 

nuitiesunto  Thomas  WiUiams,  if  he  shaU  be  living  at  my  J^^Se^dfe 

wife's  decease;  and  if  not,  I  give  the  same  to  his  son,  die  in  die  tes- 

TThomas  Plaj/fair  WiUiams,  his  executors,  administrators,  Jj^*  jadd, 

and  assigns."  that  the  le- 

gacy to  ii. 

lapsed,  and 

The  testator's  wife  died  in  March  1825;    Thomas  that  the  gift  to 

his  son  did  not 
Williamsj  in  April  1824;   and  the  testator  himself,  in  take  effect. 

Jiify  1825.     Thomas  Pknjfair  Williams  survived  him. 

The  question  was,  whether  the  legacy  had  lapsed,  or 
whether  Thomas  Plajffair  Williams  was  entitled  to  the 
100/.  long  annuities. 

Mr.  Shadwell  and  Mr.  Lynch,  for  Thomas  Plajjfair 


Mm  Tlie 


JOJNJSS. 
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ISS6.  The  intention  of  the  testator    unquestionably  wa^ 

1^'^        that,  aft^  the  death  of  his  wife,  this  spm  of  long  animip 
V.  ties  should  go  either  to  Thomas  WilUams  or  to  liis  sod  ; 

and  the  Court  cannot  adopt  a  construction  which  will 
disappoint  both.  The  words  ^^  if  not"  refer  to  the  cir- 
cumstance, on  which  alone  the  testator,  not  contemplat- 
ing the  death  of  his  legatees  in  his  lifetime,  supposed 
that  his  bequest  to  Thomas  Williams  would  depend ;  and 
the  true  import  of  what  he  has  said  is,  <^  If  the  &tfaer 
does  not  outlive  my  wife  and  take  t;he  legacyt  his  soo 
shall  have  it"  The  father  did  outlive  the  wife,  but, 
4ying  before  the  testator,  did  not  become  entitled  to  ^ 
legacy;  therefore  the  gift  to  his  son  must  tiike  efbcL 
It  is  evident  that  the  son  was  postponed  only  for  the  sake 
.of  giving  a  ben^  ,to  tbe  father. 

Mr.  BeameSi  contra. 

The  Master  of  the  Rolls. 

Tl^e  legacy  is  given  to  TTkomfls  Plojf/air  WHUam 
only  in  C93e  his  father  were  not  living  at  the  death  of 
t^e  testatpr's  wife.  The  fisLtber  was  living  at  that  tinie; 
so  that  the  event,  on  which  alone  there  is  a  bequMt  to  jdie 
present  claimant,  has  not  occurred.  If  the  attention  of 
the  testator  had  been  called  to  the  combinatioa  of  ev^ts 
which  have  actually  occurred,  and  he  had  beeq  required 
to  explain  what,  under  such  circumstances,  his  purpose 
was,  he  most  probably  would  have  stated  his  intention 
to  be,  that  Thomas  Pkajfair  WkOiqm$  should  have  the 
long  annuities.  But  I  dp  Qot  find  this  intention  es^pmsiBd 
in  the  words  of  his  will.     The  legacy  \%  lapsed* 
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1826- 
In  Re  MURRAY.  JiiS?6?k 

nrTHE  petition  of  George  Clarice,  supported  by  affida-  Where  asoli^ 
"^    vit,  stated,  that  he   had  formerly  employed   Mr,  his  posgession 

Murray  as  his  solicitor  and  professional  adviser,  who,  ^®^  ^^  R*- 
-     .        -       .       ,  ,  pen  belongiDff 

during  the  time  he  was  so  employed,  had  in  his  posses-  to  his  client, 

won,  and  still  retained  divers  deeds,  papers,  and  writings,  ^'"^^^i!^ 

belonging  to  the  petitioner ;  that  frequent  applications  with,  the 

have  been  made  to  him  to  deliver  all  these  deeds,  papers,  ri^Sction^to' 

land  writings,  together  with  his  bill  of  costs;  but  that  he  order  the  soli-. 

had  refused  to  do  so,  although  the  Petitioner  had  offer-  yg^  the  deei 

ed,  and  was  still  willinf;  to  pay  him  what  was  justly  due  in  ^^^  P^pef^ 

^  ^  &nd  slso  his 

respect  of  his  bill.     The  prayer  was,  that  Afurr^zy  might  bill  of  costs, 

be  ordered  to  deliver  upon  oath  to  the  Petitioner,  within  J**®  P"^  ®*" 

.  .  fenng  to  pay 

B  fortnight,  all  the  deeds,  papers,  and  writings,  and  to  what  the  Mas- 
deliver  also  his  bill  of  costs,  the  Petitioner  submitting  to  ^"^iJe  ju^ 

pay  what  should  appear  to  be  justly  due  to  him.  him,  though 

there  is  no 
cause  pend- 
The  application  was  iresisted,  on  the  ground  that  there  ing,aDd 

was  no  cause  in  court,  and  that  the  solicitor's  bill  of  part  of  the 
costs,  being  entirely  for  conveyancing  business,  and  not  costshas been 
including  any  charges  incurred  in  the  prosecution  or  de-  respect  of  any 
fence  of  suits  or  actions,  was  not  in  itself  taxable.  acuon  or  suit 


in  law  or 
equity. 


Mr.  Knight,  for  the  petition. 

The  solicitor,  in  consequence  of  having  been  employed 
by  the  Petitioner  in  the  way  of  his  business,  has  in  his 
custody  certain  deeds,  which  he  refuses  to  part  with ; 
the  possession  of  these  deeds  gives  the  Court  jurisdiction 
to  order  him  to  deliver  them  up.  It  will  not,  however, 
do  so,  without  taking  care  that  he  is  paid  what  is  justiy 
due  to  him ;  and,  therefore,  as  incident  to  that  jurisdic- 
tion,  it  will  cause  bis  bill  of  costs  to  be  taxed,  or  the 

M  m  2  amount 
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1826.       amount  of  these  costs  to  be  ascertained  by  the  Master* 

'  ^p  '        Ex  parte  the  Earl  of  Uxbridge  (a).   In  re  Aitkin  (6).  Ex 

Murray,      parte  Grubb  (c).  Hughes  v.  Mayer  {d).  Strong  v.  Howe  (f )• 

Mr.  JFrqy,  contra,  cited  ex  parte  Partridge  {J') ;  Gwfa 
v.  Harmon  {g) ;  Ex  parte  L(m  (A). 

The  Master  of  the  Rolls. 

In  Lord  Usbridg^s  case,  there  was  no  proceeding  in 
court :  and  the  only  ground  of  jurisdiction  was,  that  tlie 
solicitor  had  in  his  hands  title  deeds  belonging  to  the 
Petitioner.  Notwithstanding  the  two  cases  cited  from 
East,  the  Court  of  Kin^s  Bench,  in  the  matter  of  JitloM, 
have  gone  even  further  than  the  Court  of  Chancery  did; 
for  there  the  Kit^s  Bench  ordered  the  solicitor  notonlj 
to  give  up  the  deeds  which  were  in  his  custody,  and  to 
deliver  a  bill  of  costs,  but  to  account  for  his  receipts  sad 
disbursements,  and  to  pay  over  the  balance.  In  Pay 
tridge*s  case,  the  circumstance  of  the  possession  and  de- 
tention of  deeds  and  writings  was  wanting.  Upon  the 
authorities,  therefore,  it  appears  that  the  jurisdiction  has 
been  exercised :  and  I  am  bound  to  make  the  order  as 
prayed. 

(a)  6  Veseyt  4S5.  (e)  1  Strange,  681.  8  Mod.SS^ 

\b)  4  Bam.  <$-  Aid.  49.  (/}  8  Merwale,  500. 

(c)  5  Tavnton,  206.  ig)  ^  ^^>  >^7. 

id)  3  Term  Rep,  275,  (A)  6  EaH,  404. 
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1826. 
Rolls. 

TAYLEUR  V.  DICKENSON.  "^"^  ^^• 

T9Y  a  settlement  dated  the  4th  of  August  1783,  made  il.bdiig,under 
previous  to  the  marriage  of  Creswell  Tayleur  and  gettl^tlrat^ 

Machael  Peakcy   the  intended  husband  covenanted,  if  ^^  /«ther  and 
.  mother,  tenant 

the  marriage   should  take  efiect,  and  Machael  Peake  in  tail  in  re« 

ahould  attain  twenty-one,  to  convey  to  and  to  the  use  of  ™^^e^  of 

J       ^  /      ^  certain  lands, 

Sarinnerion  and  Reynolds,  and  their  heirs,  all  his  lands  in  expectant  on 

the, parish  of  Great  Bolasj  or  elsewhere,  in  the  county  of  ^^  j^JJJJ  ^ 

Sakp,  upon  trust  to  sell  a  competent  part  for  the  pay-  her  only 

t*  •     1  1  -■  1  '  1  brother,  there 

mont  of  certam  debts,  and,  as  to  the  residue,  upon  trust  i^  made  on 

for  Creswell  Tayleur  during  his  life  without  impeachment  her  mamagc  a 

°  ^  settlement 

of  waste,  remainder  to  trustees  for  a  term  of  200  years  containing  a 

in  order  to  secure  a  jointure  to  the  wife ;  remainder  to  ^^?**?^^ 

oiher  trustees  for  a  term  of  500  years,  in  order  to  pro-  reciting  that  it 

▼ide  portions  for  younger  children;  remainder  to  the  ^Satsh^^t 

first  and  every  other  son  of  the  marriage  successively  under  and  by 

in  tail  male ;  remainder  to  the  daughters  of  the  marriage  limitations 

equally  as  tenants  in  -common  in  tail  general;  remainder  conuined  in 

to  the  right  Jbeirs  of  Creswell  Tayleur.  settlement, 

eventualljr  be- 
come entitled 
The  marriage  was  solemnized,  and  Bachael  the  wife  to  a  certain 

attained  the  age  of  twenty-one ;  but  no  conveyance  was  ^Jl^^f  ^^jlJain 
executed  pursuant  to  the  settlement.     In  1800,  Cremdi  land^itis 
Tayleiar  died,  leaving  an  only  son,  Creswell  Tayleur  the  m  ^e  she  * 
younger,  and  four  daughters.  J.^}  ^"  ^ 

come  entitled 
In  1804,  SacAael  Ann^  one  of  the  four  daughters,  m-  ^JJ^J^j^ 
termarried   with   Mr.  Dickenson  while  ^e  was   under  said,  the  san» 

age.     Previous  to  the  marriage,  a  settlement  was  ex^  \eytd toSt 

uses  and  lor 
the  trusts  therdn  mentioned ;  the  brother  afterwards  sufiers  a  recovety^  and  dies 
intestate  without  issue,  whereupon  the  fee-simple  of  one-foittth  part  of  the  lands 
comprized  and  referred  to  in  the  settlements  descends  upon  her  as  one  of  his 
DO-heiresses :  Held,  that  the  covenant  does  not  affect  the  fee-dmple  to  coouog 
to  her  by  descent. 

M  m  S  cuted. 


¥5. 


1826. 


TaVlkus 

v." 

DrCKENSON. 
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cuted,  dated  the  1st  oi  May  1804,  by  the  intended  hus- 
band of  the  first  part ;  Mrs.  Tayleur^  the  mother  of  the 
intended  wife,  of  the  second  part;  and  trustees  of  the 
third  part.  That  settlement,  (after  reciting  that  it  was 
possible  that  Rachael  Anne  might,  under  and  by  virtue 
of  the  limitations  contained  in  the  mdenture  or  articles 
of  settlement  of  the  4th  o(  August  1789,  eventually  be* 
come  entitled  to  a  certain  estate,  or  to  a  part  or  share  of 
certain  ireehold  messuages,  lands,  and  tenements  situate 
in  the  parish  of  Great  Bolas)^  witnessed,  that  it  war 
thereby  declared  and  agreed  by  and  between  all  the 
parties  thereto,  and  particularly  Edward  Scott  JOickenstm 
did,  thereby  for  himself,  his  heirs,  executors,  and  ad« 
ministrators,  and  for  Bac^l  Anrij  his  intended  wife, 
her  heirs,  executors  and  administrators,  covenant,  diat 
in  case  Rachael  An?ie  in  her  life-time,  or  Edward  Scott 
Dickenson  in  her  right,  should  become  entitled  to  any 
such  estate,  part,  or  share  as  aforesaid,  he  Edward  Scott 
Dickenson  and  Rachael  Anne  his  intended  wife,  should^ 
within  six  months  after  she  or  they  should  become  en- 
titled as  aforesaid,  make,  do,  levy,  sufier,  and  execute 
any  act,  deed,  matter,  or  thing  which  should  be  advised 
and  thought  necessary  for  settling  and  assuring  the  same 
estate,  part,  or  share,  hereditaments  and  premises,  unto 
Edward  Scott  Dickenson  for  life ;  remainder  to  Rackad 
Anne  for  her  life ;  remainder  to  the  sons  of  the  marriage 
successively  in  tail  male ;  remainder  to  the  daughters  in 
tall  general  as  tenants  in  common;  remainder  to  the 
survivor  of  the  husband  and  wife  in  fee. 


Afl£rward%  Creswell  Tayleur^  the  younger,  being  tc* 
nant  in  tail  male  under  the  settlement  of  1785,  sufiered 
a  recovery  to  the  use  of  himself  in  fee,  and  died  intes** 
tate  in  1819,  leaving  his  four  sisters  his  co-heiresse$^. 
A  fourth  part  of  the  estate  comprised  in  the  settlement 
of  178S,  and  referred  to  in  that  of  1804,.  having  tl^iiif  de- 
scended 


Dictti«iibk; 
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seMded  upon  Rachad  Arm  Dickenionj  the  bill  wtts  i^ed       18^. ' 
agtttndt  her,  and  her  husband ;  insisting  that  her  fourth     rr    ^  * 
part  was  subject  to  the  covenant  contained  in  tb^  s^tile^  '  ^  .  ^' 
ment  of  1804,  and  praying  that  a  conveyance  of  it  might 
he  executed  upon  the  trusts  of  that  indenture. 

The  Defendants,  Mr.  and  Mrs.  Dickenson^  sbbmitted 
by  their  answer,  that,  according  to  the  t^ue  construction' 
of  the  deed  of  the  1st  of  Jlfay  1804J  the  fourth  poH  of  Ih^ 
hereditaments,  which  Mrs.  Dickenson  took  as  one  of  the* 
<^hetre§Bes  of  her  brother,  was  not  subject  to  the  trusts' 
dr  covenants  of  that  indenture ;  biit;  upon  the  death  of 
ber' brother  intestate,  descended  to'  and  becaitie  abSsd-' 
lutely^ vested  in  fee^simple  in  Mrs.  Dickenson^  and  inh'<^r 
husband  in  her  right. 

Mr.  Preston  and  Mr.  Bose^  for  the  Plaintiff 


-j'%  1 


»«  <  < 


The'  intentibtl' of  the  parties  to  the  deisd  of  Isd^ 
plainly  was,  to  secure  to  the  trustees  of  th&t  s^ttleiidenk' 
the  interest  which  Mrs.  DicJcensdn  had,  or  iili^ht  there- 
fliftef  acquire,  in  the' property  whidh  was  cokh{5rIscfd  in' 
the  martiage-settletilelft  of  her  father  and  mother.  Tfcey* 
cctatemplated  not  the  particular  legal' quality  or  quantity 
of'  Mrs.  Dickenson*^  interest,    bbf'th^'  identity*  of  tfie' 
lands;  and  the  share  to  which  she  might  become  entitij^-in 
those  lands,  was  the  subject  of  the  contract     The  effect 
of  that  contract  cannot  be  variied  by 'the!  mere  aIteriL&>n 
of  the  legal  quality  of  her  estate.     The  contract  is,  that^ 
'^if  Mrs.  Dickenson  should  become  entitied  to  any  su6h 
estate,  part  or  share  as  aforesaid  (that  is,  ehtiU^  t6  the 
estate  b^re  described,  or  to  any  part  or  share  of  the 
lands  previously  mentioned),  that  estate  and  that  share 
of  the  lands  shall  be  conveyed  to  the  uses  of  the  settie- 
nient''  What  is  ther^  td  justiQ^  the  suppoi^itidn,  that  the 
covenant  was  intended  to  affbct  only  h^Y  estfiltc/'taiil  in 

M  m  4  remainder  ? 
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1826.        remainder  ?    That  was  a  vested  interest  in  her ;  but  the 
~  ^~         language  of  the  covenant  is  obviously  meant  to  extend 
to  any  possible  interest  which  she  might  acquire. 


V, 

Dickenson. 


Even  if  it  were  admitted  that  the  covenant  was  meant 
to  affect  only  what  she  might  take  **  under  or  by  virtue 
of  the  limitations  contained  in  the  articles  of  settlement 
of  the  4th  of  August,"  still  her  actual  interest  will  be 
bound ;  for  it  is  vested  in  her  *^  by  virtue  of,"  —  in  other, 
words,  by  means  of —  the  settlement.  She  takes  as  one 
of  the  co-heiresses  of  her  brother,  in  consequence  of  the 
recovery  which  he  suffered;^ and  that  recovery  was  sufi* 
fered  ,by  virtue  of  the  estate  tail  which  he  took  under  the 
settlement 

Suppose  that  the  brother  had  died  without  sufiering 
a  recovery ;  her  estate  tail  under  the  settlement  would 
then  have  vested  in  her,  and  the  reversion  in  fee  would 
have  descended  to  her  as  one  of  the  co-heiresses  of  her 
brother  and  &ther.  Is  it  possible  to  doubt  but  that  the 
whole  of  her  interest  must,  in  that  case,  have  been  bound 
by  the  trusts  of  the  settlement  of  1804?  Yet  if  the  con- 
struction insisted  upon  by  the  Defendants  be  correct^ 
the  covenant  would  have  affected  only  her  estate  tail,  and 
her  reversion  in  fee  would  have  remained  at  her  absolute 
disposal. 

Mr.  Sugden  appeared  for  the  Defendants. 

He  was  not  called  upon  by  the  Court  to  answer  die 
argument  of  the  Plaintiffiif 


The  Master  of  ihe  RoLls. 

At  the  time  the  indenture  of  1804  was  executed,  the 
lady  had  a  remainder  in  tail  under  the  settlement  of 

1785f 
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.1783,  expectant  on  the  failure  of  male  issue  of  the  sons 
of  the  marriage  between  her  father  and  mother.  The 
covenant,  after  reciting  *^  that  she  might,  under  and  by 
virtue  of  the  limitations  in  the  indenture  of  the  4th  of 
August  1783,  become  entitled  to  a  certain  estate,  or  a 
part  of  certain  lands,"  provides,  that,  in  case  she  should 
in  her  lifetime  become  entitled  to  any  such  estate  as 
aforesaid,  the  same  shall  be  settled  in  the  manner  therein 
mentioned.  At  that  time  she  had  a  brother,  who  was 
tenant  in  tail  of  the  lands.  He  suffered  a  recovery, 
thereby  acquiring  a  complete  dominion  over  the  inherit- 
ance ;  and,  he  having  died  intestate,  a  fourth  part  of  the 
lands  has,  by  act  of  law,  descended  upon  Mrs.  Dkken' 
son.  She,  as  one  of  his  co-heiresses,  takes  this  share 
by  immediate  descent  from  her  brother,  and  by  virtue, 
not  of  any  limitation  in  any  settlement,  but  of  her  cha- 
racter of  heiress,  and  of  the  general  rule  of  law.  It  is, 
therefore,  impossible  to  contend,  that  she  or  her  hus- 
band can  be  bound,  by  the  covenant  contained  in  the 
indenture  of  1804,  to  convey  to  the  trustees  of  that 
settlement  the  fee  which  has  thus  vested  in  her. 


1826. 


Tatleur 

V, 
DxCKEMBOy. 


Bill  dismissed. 
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1826. 

Rolls. 

-^J^  «•  ABRAMS  V.  WINSHUP. 

Aug,  4^  . 

Where  the       HpHE  question  in  this  case  turned  on  the  effect  of 

evidence  ■ 

proves  the  ex-  certain  devises  in  a  vrill.     The  execution  of  the 

^l^b'^t^th*      ^^  ^^'^  proved;  but  it  had  been  omitted  to  examine  the 

witnesses  have  witnesses  as  to  the  sanity  of  the  testator, 
not  been  exa- 
mined as  to 
the  sanity  of         It  was  objected^  on  behalf  of  the  heir,  that  the  will 

the  cause  will    ^^  "ot  duly  proved;  and  the  objection  was  held  good. 

be  adjourned 

at  the  hearing, 

and  liberty  A^ication  was  thto  made  that  the  cause  might  be 

toej^^7^     ordered  to  stand  over,  with  liberty  to  exhibit  an  interro* 

interrogatory    gatory  to  supply  this  defect  in  the  evidence, 
to  prove  his 

"°*'^-  Mr.  Sugden  and  Mr.  Punds^  for  the  Plwntifls,  and 

Mr.  Parker^  for  Defendants,  who  had  proved  the  will, 

supported  the  application.* 

The  Court,  it  was  said,  was  in  the  habit,  where  the 
parties  claiming  under  a  will  had  not  proved  it,  to  allow 
them  to  exhibit  interrogatories  for  that  purpose. 

*  ■ 

Mr.  Agar^  contra. 

The  Master  of  the  Rolls  doubted,  whether,  though 
such  an  indulgence  as  was  now  asked  might  be  granted, 
where  the  parties  had  not  gone  into  any  evidence  to 
prove  the  will,  the  same  thing  could  be  done  where 
evidence  had  been  entered  into  partially. 


The  Master  ofHhe  Rolls. 

Ang,  4  In  this  case,  evidence  had  been  gone  into  to  prove- the 

execution  of  the  will,  but  the  witnesses  had  not  been 

examined 
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examined  as  to  the  sanity  of  the  testator ;  and  the  doubt        1826. 

which  I  entertained  at  the  hearing  was,  whether  I  could       Abrams  " 
now  let  the  parties  in  to  prove  the  fact  of  the  testator's      ^   ^' 
sanity. 

I  have  caused  a  search  to  be  made  to  ascertain  what 
the  course  of  the  Court  on  this  point  has  been ;  and  I 
have  been  furnished  with  a  case  before  Lord  Hardwicke^ 
Wallis  V.  Hodgson  {a\  in  which  the  same  thing  was  done 
as  is  asked  here. 

I  shall  therefore  direct  this  cause  to  stand  over,  with 
liberty  to  exhibit  an  additional  interrogatory  as  to  whether 
the  testator  was  of  sound  and  disposing  mind. 


(a)  2  AtkynSf  56.  The  order  made  in  that  case  was  as  follows. 

WALLIS  V.  HODGSON. 

Oct.  25. 

HODGSON  V.  WALLIS.  n^o. 

The9e  causes  coming  on  time  the  Plaintifi  in  the 
yesterday,  and  also  on  this  cross  cause  are  to  be  at 
present  day  to  be  heard  be-  liberty  to  exhibit  an  inter- 
fore  the  Lord  Chancellor,  in  rogatory  or  interrogatories, 
the  presence  of  counsel  and  to  examine  witnesses  to 
learned  on  all  sides,  upon  prove  the  sanity  of  the  tes- 
opening  thereof,  and  hearing  tator  Totners  Wallis^  at  the 
the  exhibits,  and  proofs  in  time  of  executing  his  will, 
the  causes  read,  and  what,  and  to  have  a  commission,  if 
was  alle£^d  by  the  counsel  there  be  occasion,  directed  to 
on  all  sides:  His  Lordship  the  farmer  commis^ionersti  - 
doth  order,  that  the  said  and  to  examine  thereon  in 
causes  do  stand  adjourned  term  time.  /2rg.Lf6.1740.B» 
over  to  the  last  day  of  causes  fol.  16. 
in  this  term,  and  in  the  mean 
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1826. 

BRADSHAW  v.  BRADSHAW, 


If  two  per-  TJY  a  decree  made  on  the  hearing  of  this  cause  in 
sons  are  ap-       fj    ,^,^     .  ^        ^         i      -ma- 

pointed  by  the  '^   1818,  it  was  referred  to  the  Master  to  approve  of 

Court  guar-      ^  proper  person  or  persons  to  be  appointed  guardians  of 

diansofanin-       xr     r      r  r  rr  o 

fant  during  his  the  infants  John  and  James  Edward  Bradshaw  :  and  in 

until  further  Pursuance  of  that  direction,  Edward  Greaves  and  ElizO' 
order,  the  beih  Ann  his  wife  were  appointed  guardians.  The  order 
atan  end  on  "  appointing  them  was  in  these  words :  "  It  is  ordered, 

thedrathof      {j^^i  Edward  Greaves  and  Elizabeth  Ann  his   wife  be 

one  of  them, 

and  there  must  appointed  guardians  of  the  infants  John  Bradshaw  and 

DointD^L^  Jfa»i^5  Edward  Bradshaw  respectively  during  their  re- 
spective minorities,  or  until  the  further  order  of  the 
Court" 


Edward  Greaves  died.  A  petition  was  then  presented 
in  the  name  of  the  infants,  praying  that  it  might  be  re- 
ferred to  the  Master,  to  approve  of  a  proper  person 
or  persons  to  be  appointed  guardians  of  the  infants  in 
the  room  of  Edward  Greaves^  deceased,  and  EUzabeih 
Ann  his  wife. 

Mr.  Heald  and  Mr.  BellasiSf  for  the  Petitioners. 

On  the  death  of  one  of  two  joint-guardians  appointed 
by  the  Court,  the  guardianship  does  not  survive  to  the 
other,  but  becomes  entirely  extinct,  so  that  a  fresh  ap- 
plication to  the  Court  is  rendered  necessary.  In  like 
manner,  when  two  or  more  persons  are  appointed  com- 
mittees of  a  lunatic,  it  is  clear,  if  one  of  them  dies, 
that  the  office  does  not  survive  to  the  other  or  others. 

Mr.  Agar,  Mr.  Duckworth,  and  Mr.  Parker,  against  the 
Petition,  insisted  that  the  guardianship  did  survive;  that, 
in  this  respiect,  there  was  no  difference  between  guardians 

appointed 


Bradshaw, 
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appointed  by  the  Court,   and  testamentary  guardians;        1826. 
that  it  had  been  decided  in  the  case  of  Eyre  v.  Lady       -  ^ 
SAqftsbury  (a),   that  a  testamentary  guardianship  sur-     ^     v. 
vivedy  though  there  were  no   express  words   of  sur- 
vivorship in  the  clause  of  appointment;   and  that,  by 
analogy,  although  no  words  of  survivorship  were  con- 
tained in  the  original  order  appointing  Mr.  and  Mrs. 
Greaves  guardians,  yet  Mrs.  Greaves  must  still  be  con- 
sidered to  be  the  guardian  of  the  infants,  notwithstanding 
the  death  of  her  husband.    . 


Tlie  Master  of  the  Rolls 

Stated,  that  he  had  of  late  had  occasion  to  inquire 
into  the  subject ;  and  he  had  found  that,  where  guardians 
were  appointed  by  the  Court,  the  office  did  not,  upon 
the  death  of  one  of  them,  survive  to  the  others.  There 
had  recently  been  several  petitions  before  him  of  the 
same  sort  with  the  present  one ;  and  they  had  all  been 
considered  as  matters  of  course. 

He  accordingly  made  the  order,  that  it  should  be 
referred  to  the  Master,  to  approve  of  a  proper  person 
or  proper  persons  to  be  guardian  or  guardians  of  the 
in&nts,  in  the  place  of  Edward  Greaves  and  Elizabeth 
Jnn  his  wife. 


Lord  Giffbrd  having  died  before  the  order  was  drawn 
up,  the  petition  was  afterwards  mentioned  to  Sir  John  S. 
Copley^  Master  of  the  Rolls,  and  was  again  opposed  by 
Mr.  Agar. 

Sir  John  S.  Copley  approved  of  the  decision  of  Lord 
Giffbrd  i  and  directed  the  order  to  be  drawn  up. 

(«)  2  P.  Wm,  104. 
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Rolls.  _         .   . 

June  27.  WILSON  V.  METCALFE. 

After  the  time    r^^  i^jy  Elizabeth  Nmlate  mortgaged  a  small  estate 

18  ascertained     M  ^  ^  . 

at  which  the  to  HaMen  atid  Speficelay  for  the  sum  df  450/.    In 

oTa^mmtOT^  1 793,  the  mbrtgage  Was  assigned  to  John  Ness;  and,  upon 
m  possession  his  death,  in  January  1802,  it  became  vested  in  his  exe- 
tmnu^r^'     xutrix,  Ann  Ness.  The  mortgagees  had  been  long  in  the 

from  that  date   possession  of  the  mortgaged  premises, 
will  be  made  in 
the  accounts 

Mainsthim,  j^  1803,  Elizabeth  NetOaoe  being  dead,  the  Plaintiffi, 

were  not  di-      claiming  as  her  residuary  legatees  and  devisees,  filed  a 

't^.I'J' *«»    bill  for  the  administration  of  the  trusts  of  her  will,  and 
previotis  or- 
ders and  de-      to  have  the  mortgaged  estate  sold.     To  that  suit  the 

which  those      mortgagee,  Ann  Ness^  was  made  a  party,  in  order  that 

accounts  were  the  mortgage  might  be  redeemed,  if  any  thing  remained 

Annual  rests  ^ue  upon  it ;  and  she,  by  her  answer,  insisted  that  no 

ai'fe  du-ectcd  m  p^j-t  of  the  principal  of  the  morttfaffe-money  had  been 
an  account  of   *^  rr  -do  #?rt. 

occupation       paid  oflF  by  the  receipt  of  the  rents  and  profits  of  the 

k^^^cl^unt*  '*°^^'  When  the  cause  came  to  a  hearing  in  1807,  the 
of  rents  and  mortgagee  questioned  the  title  of  the  Plaintiffs  to  redeem; 
cdved.  objecting,  that  the  heir-at-law  of  Elizabeth  Ne7claoe,yfds 

Where  a  ^  necessary  party,  inasmuch  as  it  was  doubtful,  looking 
has  ordered  at  the  words  of  her  will,  whether  the  equity  of  redemp- 
^^^^^*  tion  belonged  to  her  heir,  or  to  her  residuary  l^tees 
mortgagee  to  and  devisees.  Accordingly,  an  inquiry  was  directed,  to 
wiU^  entitled  ascertain  who  was  the  heir-at-law.  That  inquiry  led  to 
to  his  costs,  the  trial  of  an  issue;  and,  finally,  it  was  proved  that 
pears  at  the      John  Benilej/  was  the  heir-at-law.     He,  being  brought 

hearing  on  fur-  before  the  Court,  did  not  by  his  answer  set  up  any 

ther  directions,  %  - 

that  his  debt     claim  to  the  equity  of  the  redemption. 

was  paid  off 

before  the 

commence-  In  the  meail  tithe,  Ann  Ness  died  in  1814,  leaving 

wi"  Md\hat  "^^^^  -^^^>  Elizabeth  NesSy  and*  Mary  Ness  her  executor 
he  has  set  up    and  executrixes.   John  Nesi  md  Mary  Ness  continued  in 

anunproper  -^  ^ 

defence.  ""^ 
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the  oscopation  of  part  of  the  mortgaged  premises,  and 
in  the  receipt  of  the  rents  and  profits  of  the  remainder. 

On  the  16th  of  Jbn^  1819,  a  decree  was  made,  <^  "Hiat 
the  will  of  Elizabeth  Newlove  be  established,  and  the 
trusts  thereof  performed  and  carried  into  execution : 
And  that  it  be  referred  to  the  Master  to  take  an  account 
of  what  is  due  to  the  Defendants  John  Ness^  Elizabeth 
NtiBf  and  Man/  Ness,  as  executors  of  the  late  De- 
fendant Ann  NesSf  for  principal  and  interest  on  the  mort- 
gage made  by  the  testatrix  to  Hemy  Halden  and  Wil^ 
Ham  Spencelca/y  and  afterwards  assigned  by  them  to  John 
NesSf  deceased,  the  husband  of  the  late  Defendant  Ann 
NesSy  to  whom  she  was  executrix;  and  to  tcuc  the  costs  of  the 
J)tlfendants  John  Ness,  Elizabeth  Ness,  and  Mary  Ness, 
and  also  the  costs  of  the  said  late  Defendant  Ann  Ness, 
in  this  Court  and  at  law :''  And  it  was  ordered,  ^<  that  the , 
^faster  should  also  take  an  account  of  the  rents  and 
profits  of  the  said  mortgaged  premises  received  by  the 
said  Henry  Halden,  William  Spencelay,  and  John  Ness, 
land  by  the  said  late  Defendant  Ann  Ness,  and  the  De- 
fendants John  Ness,  Elizabeth  Ness,  and  Mafy  Ness,  or 
any  of  them,  or  by  any  other  person  or  persons  by  their 
or  any  of  their  order."  The  subsequent  part  of  the  de- 
cree, after  giving  some  directions  as  to  the  costs  of  other 
pfMTties,  reserved  the  consideration  of  further  directions. 


Sil 


1826. 


Wilson 
Metcalfe. 


Subsequently,  the  Master  was  directed  to  fix  an  occu- 
pation rent  of  the  premises  which  had  been  in  the  per- 
sonal occupation  of  the  mortgagees. 

Tlie  Master  by  his  general  report,  made  on  the  10th 
of  March  1824,  found,  that  the  mortgagees  had  been 
overpaid  by  the  sum  of  1025/.  Ss,,  though  he  allowed 
them  interest  on  the  450/.  up  to  that  date. 


On 


532 


1826. 


Wilson 

V. 
MlTCALIX. 
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On  the  I6th  of  December  1824,  it  was  ordered,  amoDg 
other  thii^i  that  the  Master  should  mqiilre  at  what 
time  the  principal  and  interest  upon  the  mortgage  had 
been  paid  off,  and  that  he  should  carry  on  the  aiccounts 
of  the  occupation  rent  and  of  the  rents  and  profits  of 
the  mortgaged  premises  received  by  the  personal  rq>re- 
sentatives  of  Ann  Ness. 


The  Master  certified  that  the  principal  and  interest  of 
the  mortgage  debt  was  paid  off  on  the  22d  of  August 
1801 ;  and,  therefore,  in  addition  to  the  sum  of  1025L  Ss. 
before  reported  to  have  been  overpaid,  he  charged  the 
personal  representatives  of  Ann  Ness  with  a  fiirther  sum 
of  504/.  7^-  6d.,  being  the  amount  of  interest  from  the 
22dof  August  1801  to  the  10th  of  March  18S4,  which 
he  had  before  allowed  them. 

The  cause  coming  on  for  further  directions,  two  ques* 
tions  were  raised : 

First,  Whether  the  Court  could  now  order  sxinaA 
rests  to  be  made  in  the  account  of  the  occupation  rent 
and  of  the  rents  and  profits  of  the  mortgaged  premi^ 
and  interest  to  be  computed  against  the  mortgagees. 

Secondly,  Whether,  under  the  circumstances  of  this 
case,  the  mortgagees  were  entitled  to  their  costs. 


Mr.  Sugden  and  Mr.  Daniel^  for  the  Plaintiffi;. 

When  the  bill  was  filed,  nothuig,  as  it  is  now  provec^ 
was  due  to  the  mortgagees ;  they  had  then  been  over- 
paid ;  yet  Ann  Ness  insisted,  by  her  answer,  that  the 
whole  of  the  mortgage  debt  remained  due.  Down  to 
the  present  time,  she,  and  those  who  represent  her,  hate 
continued  in  the  occupation,  or  in  the  receipt  of  the 

rents 
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rents  and  profits,  of  the  estate  which  belonged  to  the        1826. 
Plaintiffs ;  and  every  artifice  of  litigation  has  been  em-     ^ '^  -'■■^ 
ployed  by  them  to  prolong  a  possession  of  which  they  f,, 

ought  to  have  been  stripped  five-and-twenty  years  ago.  Metcalfe. 
From  the  22d  of  August  1801,  they  must  be  considered 
as  persons  who  have,  from  time  to  time,  been  receiving 
monies  belonging  to  us ;  and  justice  is  not  done,  unless 
they  be  made  to  pay  interest  on  the  sums  which  have 
been  thus  retained  by  them.  For  that  purpose,  annual 
rests  must  be  directed. 

The  Defendants  are  in  the  situation  of  mortgagees 
who  have  insisted  that  the  whole  of  the  debt  remained 
unsatisfied,  though  it  now  appears  that  it  was  entirely 
paid  off  before  the  filing  of  the  bill.  They  ought  to 
bear  the  costs  of  the  suit,  which  has  been  rendered 
necessary  only  by  their  refusal  to  do  justice,  and  their 
obstinacy  in  persisting  in  that  refusaL  At  least,  they 
cannot,  after  such  misconduct,  be  entitled  to  receive 
costs. 
• 

Mr.  Pepys  and  Mr.  Spence^  for  the  personal  repre- 
sentatives of  Anne  Ness. 

In  this  stage  of  the  proceedings,  and  after  the  decrees 
and  orders  which  have  been  made,  neither  can  the  mort- 
gagees be  deprived  of  their  costs,  nor  can  annual  rests  be 
directed  against  them.  In  Quarrel  v.  Beckford{a\  the 
decree,  ordering  an  account  of  what  was  due  on  a  mort- 
gi^e,  contained  a  direction  ^^  to  tax  the  Defendant  his 
costs  of  this  suit ;"  and,  though  the  same  decree,  in  a 
subsequent  clause,  reserved  *^  the  costs  of  this  suit  not 
before  provided  for,"  and,  though  it  turned  out  that  the 
•mortgage  had  been  overpaid  before  the  filing  of  the  bill, 
yet  it  was  held  that  the  question  of  costs  was  concluded 
by  that  direction,  and  that  the  Defendant  was  entitled  to 

(a)  1  Mad.  S69.  « 

N  n  hare 


584 


1826. 


WiLlON 

V. 

IflTCAUt^ 
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have  not  merely  his  costs  up  to  the  original  decree,  but 
the  costs  of  the  whole  suit  On  the  same  principle,  the 
direction  to  tax  the  costs  of  Ann  Ness,  and  those  who 
represent  her,  must  entitle  them  to  their  costs,  whatefw 
be,  in  other  respects,  the  result  of  the  cause. 

Annual  rests  cannot  now  be  directed  in  the  accounts. 
It  is  true,  that  they  were  made  in  Quarrel  v.  Beckford ;  but 
there  they  were  directed  by  the  original  decree,  though 
interest  was  not  allowed  till  the  cause  was  heard  on  fur- 
ther directions.  Here  the  accounts  have  been  taken  and 
prosecuted  under  various  successive  orders  and  decrees; 
and  never,  till  the  present  moment,  have  the 
asked  that  annual  rests  should  be  made* 


At  all  events,  it  is  contrary  to  the  habit  of  tlie  Court 
to  direct  annual  rests  with  respect  to  an  occupation  rent 
Such  a  rent  is  not,  and  can  never  be,  looked  upon  u 
money  received  by  the  occupier;  and,  in  estimating  the 
amount  of  the  occupation  rent,  the  Master  takes  intt 
his  consideration  all  the  circumstances  connected  with 
the  occupation.  Long  continuance  of  occupation,  with- 
out any  actual  payment  of  rent,  is  one  of  these  circiu» 
stances. 

Mr.  Sugdenj  in  reply. 

The  Plaintiff  did  not  ask  for  annual  rests  ip  the  pre- 
vious stages  of  the  suit,  because  it  was  not  then  knovB 
at  what  time  the  mortgage  debt  was  paid  o£F«  While 
any  part  of  that  debt  remained  unsatisfied,  they  had  oo 
right  to  charge  the  mortgagees  with  interest;  and,  there- 
fore, until  the  date  was  fixed  j&om  which  they  were 
entitled  to  have  interest  computed,  they  were  not  in  ft 
situation  to  ask  for  rests,  which  are  made  «nly  with  . 
view  to  the  computation  of  interest. 


In 
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Jn  fixing  an  occupation  rent,  the  Master  cannot  take 
into  consideration  any  thing,  except  the  yearly  value  of 
tb0  premises  to  an  occupier ;  and  the  occupation  rent  is 
not  to  vary  according  as  the  Master  may  think  t^at 
je^ts  ought  or  ought  not  to  be  directed.  It  is  the  daily 
habit  of  the  Court  to  direct,  in  proper  cases,  rests  to  be 
made  in  an  account  of  occupation  rent,  as  much  as  in 
an  account  of  any  other  Jcind. 

The  direction  to  tax  the  costs  is  not  a  direction  to 
pay  them ;  and  even  the  direction  to  tax  was  given  at  a 
time,  when  the  Court  was  not  aware  that  the  mortgage 
had  been  paid  off  before  the  commencement  of  the  suit« 


1826. 


Wilson 

V, 

Metcalfb* 


T^e  Master  of  Ike  Rolls. 

On  the  question  of  rests  I  have  no  doubt;  and  those 
rests  the  Court  has  authority  to  direct,  and  is  in  the 
Ivibit  of  directing,  as  well  in  an  account  of  occupation 
rent,  as  in  an  account  of  rents  and  profits  received.  If 
a  mortgagee,  receiving  the  rents  of  a  mortgaged  estate, 
after  his  debt  has  been  satisfied,  does  not  immediately 
pay  them  over  to  the  mortgagor,  but  retains  them 
to  his  own  use,  he  is  availing  himself  of  another  man's 
money,  and  ought  to  be  charged  with  interest.  Is  his 
situation  substantially  different,  when  he  is  in  the  actual 
occupation  of  the  mortgaged  premises  ?  Though  he  is 
not  in  receipt  of  rent,  he  is,  in  fact,  in  receipt  of  profits  ; 
and  these  he  keeps  in  his  pocket.  What  the  Master  has 
done  in  fixing  an  occupation  rent  of  these  premises  has 
merely  been,  to  estimate  the  fair  yearly  rent  which  an 
occupier  ought  to  pay  for  them ;  he  does  not  consider 
what  ought  to  be  done  in  respect  of  the  rent  having  been 
retained  for  many  years  by  the  actual  occupier.  The 
principle  of  the  decision  in  Quarrel  v.  Beckfordy  fully 
authorises  the  Court  in  directing  annual  rests  to  be 
made  in  this  case. 

Nn  2  It 
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It  was  said,  that,  if  it  were  proper  that  annual  rests 
should  be  made,  a  direction  to  that  effect  would  have 
been  found  in  some  anterior  order.  It  seems  to  me,  that 
it  was  not  thought  convenient  to  give  such  a  direction,  tiQ 
it  was  known  when  the  mortgage  debt  was  paid  off.  And 
my  opinion  is,  that,  in  this  stage  of  the  cause,  and  under 
the  circumstances  appearing  in  this  case,  the  Court 
ought  now  to  direct  annual  rests  against  the  mortgagees 
in  possession  from  the  time  the  mortgage  money  was 
paid  off. 


On  the  other  hand,  I  apprehend  that  it  is  not  now 
competent  to  me  either  to  give  costs  against  these  de- 
fendants, or  to  deprive  them  of  their  costs.     In  Quarrd 
V.  Beckfordy  the  original  decree,  (and  it  seems  at  that 
time  to  have  been  known  that  the  mortgagee  had  been 
paid  his  mortgage  money),  directed  the  taxation  of  die 
costs  of  the  defendant,  but  not  their  actual  payment 
When  the  cause  came  on   for  further  directions,  Sir 
Thomas  Plumer  thought  that  he  was  not  at  liberty  to 
consider  what  ought  to  be  done  with  any  part  of  the 
costs,  even  of  those  costs  which  had  been  created  by  the 
improper  or  mistaken  defence  of  tlie  mortgagee;  and 
that  the  direction  to  tax  the  Defendant  his  costs  of  the 
suit,  though  unaccompanied  by  any  direction  as  to  pay- 
ment, gave  him  those  costs.     My  present  impression  is, 
that  I  am  bound  by  the  direction  to  tax  the  costs  of  Jnn 
Ness  and  her  personal   representatives,  which  is  con- 
tained in  the  former  decree. 


His  Lordship  did  not  afterwards  express  any  alteratioo 
of  opinion  on  the  question  concerning  costs. 


The  decree  ordered  the  Master  to  tax  the  subsequent 
of  John  Nessy  Mary  Ness,  George  Braam^  and 
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Elizabeth  •  his  wife,  from  the  time  to  which  they  had 
been  taxed  under  the  decree  of  the  1 6th  of  June  1819 
to  this  time.  Directions  were  then  given,  that 
the  costs  of  John  Ness  and  Maty  Ness,  including  the 
costs  also  which  they  had  incurred  jointly  with  Elizabeth 
NesSi  should  be  retained  out  of  the  sums  reported  due 
from  them ;  that  the  costs  of  Ann  Ness  should  be  set  off 
and  allowed  in  part  discharge  of  the  sum  certified  to 
have  been  due  from  her  in  respect  of  the  rents  and  profits 
received  by  her  or  of  the  occupation  rent  accrued  due 
in  her  life  time ;  and  that  the  subsequent  costs  of  George 
Brown  and  Elizabeth  his  wife  should  be  paid  by  the 
Plaintifis. 
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The  following  were  the  directions  of  the  decree  with 
respect  to  rests : 

<<  And  it  is  ordered  that  it  be  referred  back  to  the 
Master,  &c.,  to  make  annual  rests  in  the  account  of  the 
rents  received  by,  and  on  the  occupation  rent  accrued 
due  from,  the  late  Ann  Ness  in  her  life  time ;  and  also 
on  the  rents  received  by,  and  occupation  rent  accrued 
due  from,  the  said  Defendants,  or  any  of  them,  since  the 
death  of  Ann  Ness^  and  to  compute  interest  after  the  rate 
o(  {our  per  cent,  per  annum  upon  such  rents  and  occu- 
pation rents  respectively;  and  it  is  ordered,  that  the 
Master  do  distinguish  and  state  what  part  of  such  interest 
hath  become  due  from  the  said  Defendants,  or  any  of 
diem  since  the  death  of  Ann  Ness" 


Further  directions  and  subsequent  costs  were  reserved. 


*  BBxabelh  Neu,  one  of  the  executrixes  of  Ann  Nets,  had  intePi: 
married  with  George  Brown,  Neither  she  nor  her  husband  had  re- 
ceived any  of  the  rents  or  profits,  or  been  in  the  occupation  of  any 
put,  of  the  mortgaged  premises. 

Nn  S 
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June  26. 29.  PLAYER  V.  FOXH ALL. 

S^AeStf  TP^C'HyfflZ)  SAMUEL  WHITE  died  intestate  as  to 
the  obiiffor  in  his  real  estate,  and  indebted  in  considerable  sums 

one  oftwo       "^^  ^^  specialty  and  simple  contract, 
ranriving  exe- 

obligee,  16  en-       Eoxhall  took  out  administration  to  him  with  his  wHl 

titled  to  retain  annexed.     The  real  estate  descended  to  Bichard  Samad 
the  amount  of  -__,  'i*!.  -»  i-i«  -•  .ji, 

the  bond  out     fvMe,  his  heir  at  law,  who  sold  it  and  received  tbe 

of  theSt^^  proceeds.     Among  the  specialty  debts  of  the  mtestate 

descended  to    was  a  large  sum  due  on  bond  to  James  SomerviUe  Finonei 

If  ia  a  suit    ^^^  ^^^^^^^  Samnel   Whitey  the  heir,  as  executors  of 

Instituted  by    John  Cwiis^  the  obligee  of  the  bond, 
creditors,  he 
accounts  for 

tlie  produce  of      The  bill  was  filed  by  a  specialty  creditor  of  the  testator 

^he  real  estate  . 

in  the  Master's  against  his  administrator  and  heir,  for  the  administration 

office,  and  be    of  ^^  ^eal  and  personal  assets. 

and  his  co*  ^ 

executor 

'KndTie^  un-  '^^  ^®"''  '^y  ^^^  answer,  stated,  that  he  meant  to 
der  the  de-  apply  the  proceeds  of  the  real  estate  in  satisfaction  of  tbe 
entitled  to  re-  ^p^cialty  debts  of  the  deceased:  and  he  did  not,  npoa 
^wu  the  record,  claim  any  right  of  retainer  in  respect  of  the 

bond  of  which  he,  as  one  of  the  executors  of  CurtiSf 

was  entitled  to  receive  payment. 

The  usual  decree  being  made,  the  heir  was  charged 
before  the  Master  with  the  purcliase-money  of  the  real 
estate  received  by  him,  and  with  interest  thereon,  at  4fper 
cent.  On  the  other  hand,  he  and  his  co-executor  proved 
the  bond-debt ;  interest  was  calculated  on  it  at  5 per  cent. 
up  to  the  date  of  the  report.;  and  the  sum,  reported  dae 
in  respect  of  it,  was  4880/. 

• 

The  assets  were  found  to  be  insufficient  for  the  pay- 
ment of  the  specialty  debts  in  full. 

The 
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'  The  canse  coming  on  for  farther  directions,  it  was 
contended  on  behalf  of  WhitCj  the  heir,  that  he,  as  one 
erf  the  executors  of  Curtis^  the  obligee  of  the  bond,  was 
entitled  to  retain  out  of  the  proceeds  of  the  real  estate 
as  much  as  would  suffice  to  discharge  the  sum  due  on 
the  bond. 


5W 


18m 


Mr.  ShadweU  and  Mr.  Roupelly  for  the  heir  claiming 
to  ret^un. 

The  real  estate  and  the  money  which  it  has  produced^, 
are  legal  assets  in  the  hands  of  the  heir ;  and  the  obligees 
of  the  bond  might  have  sued  him  at  law,  had  it  not  beeiu 
rendered  impossible  for  them  to  make  their  legal  right 
available  by  reason  of  the  circumstance  that,  the  heir 
being  also  one  of  the  r^resentatives  of  the  orignat 
obligee,  one  of  the  persons  who  were  to  sue  was  the  very^ 
individual  who  was  to  be  sued.  This  union  of  the  right 
to  sue  and  the  liability  to  be  sued  in  one  and  the  same 
person  is  the  foundation  of  the  doctrine  of  retainer ;  and 
as  White  could  not  sue  himself  on  the  IxMid,  he  must  be 
entitled  to  retain.  Loomes  v.  Stotherd  {a)  ;  Franks  v» 
Cooper,  {b) 

The  right  of  retainer  is  a  legal  right;  and  it  cannot  be 
affected  by  the  circumstance  that  the  heir  will  only  be  a 
trustee  for  others  of  what  he  so  retains.  Neither  is  it 
of  any  importance  that  the  heir  is  not  sole  executor 
of  the  obligee  of  the  bond. 


Mr.  Beames^  contra. 

To  allow  retainer  here  would  extend  that  doctrine  far 
beyond  the  utmost  point  to  which  it  has  been  hitherto 
carried.     Where  is  the  authority  for  saying  that  an  heir 


(a)  1  iSSm.  4*  Stu,  45S.  {b)  4  Vei,  763. 

Nn  4 


shall 
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shall  retain  not  his  own  debt,  but  the  debt  of  another 
person  ?  Loomes  v.  Stotherd  proves  only,  that  a  person 
beneficially  entitled  to  a  bond  debt  shall  be  allowed  to 
retain  it  out  of  the  proceeds  of  estates  devised  to  him : 
it  is  quite  a  different  thing  to  say,  that  the  person  not 
beneficially  entitled  to  the  debt  shall  exercise  the  same 
right.  If  the  right  of  retainer  is  in  the  cestui  que  trust, 
how  can  it  be  possessed  also  by  the  trustee  ?  Above  all, 
how  can  it  be  exercised  by  one  of  two  trustees  ?  {a) 

Tke 


(a)  The  following  case  on  the  right  of  retainer  occurred 

before  Sir  Thomas  Plumer* 


Rolls. 
Dec  SS.  1S95. 

The  executor 
of  an  execu- 
tor is  entitled 
to  retain,  out 
of  the  balances 
of  the  pro- 
duce of  the 
original  tes- 
tator's Wat 
India  planta- 
tions, received 
by  him  as  con- 
signee ap- 
pointed by  the 
Court,  debts 
due  from  the 
testator  to 
him  either  in 
his  own  right, 
or  as  executor 
of  the  de- 
ceased ex4)cu- 
tor. 


THOMSON  V.  GRANT. 


Alexander  Donaldson  de- 
vised plantations  in  Jamaica 
to  several  trustees,  whom  be 
also  appointed  his  executors. 
Of  these,  Thomson  alone 
proved  the  will  in  the  prero- 
gative court  of  the  Arch- 
bishop of  Canterbury;  and 
Grantf  Campbell,  Meek,  and 
Green,  proved  it  in  Jamaica, 
Thomson  died ;  and  Grant, 
who  was  one  of  his  executors, 
proved  his  will  here  in  the 
prerogative  court.  Both 
Thomson  and  Grant  were 
creditors  of  Donaldson  to  a 
large  amount. 

In  a  suit  which  was  instituted 
by  Thomson  on  behalf  of  him- 
self and  other  creditors,  for 
the  administration  of  Donald- 
son^a  estate,  and  which  was 
afterwards  revived  by  Grant, 
the  devise  of  the  plantations 
had  been  declared  fraudu- 
lent as  against  creditors,  and 


Grant  had  been  appointed 
consignee.  Grant  now  claim- 
ed  to  be  entitled  to  retain,  in 
priority  to  the  other  credi- 
tors, out  of  the  balances  in 
his  hands  as  consignee,  both 
tlie  debt  due  from  Donaldson 
to  him  individually,  and  also 
the  debt  due  to  him  as  the 
executor  of  Thomson. 

Mr.  Shadtoell,  for  Grant. 

The  principle  on  which  as 
original  executor  is  allowed 
to  retain  a  debt  due  to  him  is, 
that,  being  the  hand  to  paj 
as  well  as  the  person  who  is 
to  demand,  he  cannot  enforce 
bis  right  by  legal  remedies 
against  himself:  and  it  can- 
not make  any  difference, 
whether  he  has  the  demand 
in  his  own  right  or  in  autre 
droit ;  nor  whether  he  is  the 
original     executor    of    the 

debtor 
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The  Master  of  the  Rolls. 

Under  the  circumstances  of  this  case  the  heir  cannot 
be  permitted  to  retain.     The  suit  having  been  instituted 

by 
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debtor,  or  merely  the  execu- 
tor of  that  original  executor; 
for  in  either  case  there  is 
the  same  union  of  characters, 
out  of  which  the  right  of  re- 
tainer arises.  The  principle 
is  clearly  admitted  in  Hopton 
▼.  Dryden  (a),  where  the 
Lord  Keeper  says,  "  the  ex- 
ecutor of  an  executor  may 
retain  ;*'  though  in  that  case 
the  right  of  retainer  was  not 
allowed,  because  the  creditor, 
who  claimed  to  retain,  was 
not  the  personal  represent- 
ative of  the  debtor,  but  only 
the  executor  of  an  executor, 
who  had  died  leaving  a  co- 
executor  of  the  debtor  him 
surviving.  Then  the  only 
question  that  can  be  raised 
is,  whether  the  produce  of 
the  plantations  in  the  hands  of 
Grant  can  be  considered  as 
assets .  in  the  hands  of  the 

• 

executor.  That  is  settled  by 
the  5  G.2.  c.  7.  «.4.  (5),  which 
makes  West  India  plantation 
assets  Tor  the  payment  of 
debts.  Here,  therefore,  are 
assets  in  the  hands  of  a  cre- 
ditor, who  is  also  the  personal 


representative  of  the  debtor. 
Under  such  circumstances  the 
right  of  retainer  must  attach. 

'^Ir.Longley^  for  Defend- 
ants interested  under  the  will 
of  Donaldson^  submitted  that 
the  produce  of  the  estates, 
supposing  it  to  be  assets,  came 
into  the  hands  of  Grants  not 
in  his  capacity  of  executor, 
but  merely  in  consequence 
of  his  being  appointed  by  the 
Court  to  be  consignee ;  that, 
with  respect  to  the  balances, 
his  hand  was  to  be  regarded 
as  the  hand  of  the  Court 
itself;  '<  that  a  court  of 
equity  will  never  assist  a  re- 
tainer ;"  (c)  and,  therefore, 
that  it  will  not  permit  a  con- 
signee to  retain,  in  any  other 
character,  property  which 
has  come  into  his  possession 
only  in  virtue  of  his  appoint- 
ment to  that  office  by  the 
authority  of  the  Court  itself. 

The  Master  of  the  Rolls. 

The  executor's  right  of  re- 
tainer over  personal  property 

is 


(a)  Pree,  in  Chan.  151. 

(I)  Rapealed  as  to  Negroes,  by  57  Geo,  3.  c.  11 9. 

(tf)  Pree*  in  Chan,  ISl. 
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by  a  specialty  creditor  of  the  intestate  s^ainst  his  per- 
sonal representative  and  heir  at  law,  the  heir  by  his 
answer  admitted  that  he  was  heir ;  that  real  estate  of 
considerable  valae  had  descended  upon  him ;  that  he  had 
sold  it;  and  that  he  meant  to  apply  the  proceeds  in  satis- 
ikction  of  the  specialty  debts.  But  he  did  not  claim  to 
retain  any  debt  in  preference  to  the  other  creditors. 

The  usual  decree  having  been  made,  he  went  in  be- 
fore the  Master  as  an  accounting  party ;  an  account  was 
taken  against  him  of  the  produce  of  the  real  estate ;  and 
he  consented  to  be  charged  with  the  sum  which  he  had 
received  in  respect  of  it,  with  interest  on  it  at  4  per  cent* 
Still  he  did  not  claim  to  be  entitled  to  retain  any  part  of 
it.  On  the  contrary,  he  and  his  co-executor  proved  their 
specialty  debt  before  the  Master ;  and  interest  at  &Lper 
cent,  was  calculated  on  it  up  to  the  date  of  the  Master's 
report     That  report  has  since  been  confirmed. 

The  heir  having  thus  consented  to  be  an  accounting 
party  for  the  whole  proceeds  of  the  real  estate,  ndt 
having  set  up  aily  claun  of  retainer  in  due  time,  and 
having  come  in  to  prove  the  specialty  debt  under  the 
decree ;  retainer  cannot,  in  this  stage  of  the  proceeding 
be  allowed. 


is  clear;  and  by  the  act  of 
Geo*  XL,  plantations  in  Ja- 
maica are  converted,  with 
respect  to  the  payment  of 
debts,  into  personal  assets, 
and,  as  such,  are  possessed 
by  the  executor.  Grants 
therefore,  is  in  a  situation  in 
which  he  cannot  sue  either 
for  the  debt  due  to  himself 
personally,  or  for  that  which 
he,  as  the  executor  of  Thoni' 
sofif  has  the  sole  legal  right 


to  demand.  His  coming  over 
to  this  country,  and  acting  ai 
consignee,  cannot  take  away 
from  him  a  right  which  at- 
taches on  the  property  in  kii 
hands.  That  property  is  per- 
sonal assets,  and  in  all  re- 
spects to  be  administered  aa 
such.  In  the  character  of 
consignee,  he  retains  only 
the  charges  incident  to  that 
situation.  As  executor,  he  is 
entitled  to  retain  both  debts. 
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Tl  Y  an  indenture  made  after  the  marriage  cf  Bkhard  A  testator, 

-*-•  Heath  and  jInn  Heath,  Richard  Heath  assigned  a  J^n^^J^j^ 

iHOrtgi^  debt  of  877i^9  and  a  sum  of  500/.,  5  per  cent%  settlement 

Bank  Annuities,  to  trustees,  upon  tm^  for  himself  during  provisions  for 

his  life^  and,  after  his  decease,  for  his  wife  Ann  Heath ;  "**  ^i^«»  "t^^ 

and  fae  also  coyenanted  to  surrekider  a  copyhold  tene*  to  be  in  bar  of 

ment,  which  he  had  contracted  to  purchase,  to  trustees,  "^^^^'^  *^ 

to  the  use  of  himself  for  life,  and,  after  his  death,  to  the  her  specific 

use  of  Jinn  Heath,  her  heirs  and  assigns.  l^if^wicy, 

addine  that 

The  indenture  contained  a  proviso,  thlit  the  settlement  given  her,  to- 

thus  made  upon  Ann  Heath  should  be  in  bar  and  satis-  gethemith 

the  provision 
faction  of  all  claims  which  she  might  have  against  the  made  for  her 

real  or  personal  estate  of  her  husband,  either  in  respect  ^^^^^'kin  k. 
of  dower  or  thirds,  or  under  the  statute  of  distribution,  in  lieu  of  any 
**  save  only  what  he  should  voluntarily  give  her  by  his  gh^^^i^t* 

la^t  will  and  testament"  claim;  the  as- 

sets having 
proved  insu^ 
Afterwards,  Richard  Heath,  by  his  last  will,  bequeathed  ficient  for  the 

to  his  wife  several   specific   articles,   and   a  legacy  of  legacies  in 
l^OOL,  to  be  paid  to  her  within  six  months  after  his  IS  Tij^^'y"" 
decease.    ^^  And  my  will  is,"  said  the  testator,  ^  that  is  entitled  to 
what  I  have  hereinbefore  given  to  her,   my  said  wife,  fhtTot?^^^'^ 
together  with  the  settlement  or  provision  made  upon  or  legatees,  and 
for  her  on  our  marriage,  is  in  lieu  and  bar  of  all  or  any  g^y  ^^^  ^ 

dower  and  thirds  which  she  miffht  otherwise  be  entitled  "cr  oug*>t  "©^ 

,     .  to  abate  pro- 

to  claim  in,  to,  or  out  of  any  of  my  messuages,  buildings,  portionally 

hereditaments,  and  premises,  or  personal  estate,  by  the  T^^  ^^  ®^^ 

common  law  of  England,  or  otherwise  howsoever ;  and  I 

hereby  direct  and  require  my  said  wife,  if  she  shall  be 

thereunto  requested,  or  it  shall  be  necessary  so  to  do, 

to 
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to  release  all  such  right,  claim,  estate,  and  interest  ac- 
cordingly." 

The  personal  estate  being  insufficient  for  the  payment 
of  the  testator's  legacies  in  full,  the  executors  insisted 
that  the  widow's  legacy  of  1200/.  ought  to  abate  pro-' 
portionally  with  the  others.  Upon  this  she  filed  her 
bill,  offering  to  release  her  dower,  and  contending  that, 
as  the  1200/.  was  bequeathed  to  her  in  lieu  of  benefits 
which  the  law  gave  her,  she  was  entitled  to  have  the 
whole  of  that  sum  paid  to  her  in  preference  to  the  other 
legatees  of  her  husband. 

It  was  admitted  that  there  was  a  part  of  Siciard 
Heath's  real  estate,  out  of  which  she  would  have  been 
entitled  to  dower. 

Mr.  Horn  and  Mr.  Beamesj  for  the  Plaintiff. 

'  Burridge  v.  Bradyl  (a).  Blower  v.  Mmret  (J),  and 
DavenhiU  v.  Fletcher  (c),  prove,  that,  when  a  legacy  b 
given  to  a  wife  in  lieu  or  satisfaction  of  dower,  she  b 
not,  in  case  the  assets  should  prove  deficient,  to  abate  in 
proportion  with  the  other  legatees.  Here  the  testator 
has  declared,  that  what  he  has  given  his  wife  is  to  be 
*^  in  lieu  or  bar  of  her  dower  or  thirds,"  and  there  b 
real  estate  of  which  she  would  be  dowable,  if  she  did  not* 
elect  to  take  the  benefits  proffered  to  her,  instead  of  her 
dower.  Being  thus  not  a  mere  volunteer,  but  a  purchaser 
of  the  legacy  by  a  relinquishment  of  her  legal  right,  she 
is  entitled  to  a  preference  over  common  legatees. 


Mr.  Shadwell  and  Mr.  Tinney^  control. 


(a)  1  P.  Wnu.  127. 

(b)  2  Vesey,  sen,  420. 


(c)  Ambler,  944. 


The 


CASES  IN  CHANCERY, 

The  cases  cited  are  not  in  point ;  for  in  none  of  them 
was  there  any  settlement  excluding  the  wife  from  her 
right  of  dower.  Though  the  post-nuptial  settlement 
made  by  Mr.  Heath  did  not  of  itself  bind  the  rights  of 
the  wife,  yet  if  she,  when  sui  jurisj  assented  to  it,  and 
took  what  it  gave  her,  she  was  that  moment,  and  without 
regard  to  any  thing  else,  bound  to  release  any  right  of 
dower  which  she  might  have.  Thus  there  was  nothing 
on  which  the  condition  imposed  by  the  will  could  ope- 
rate. If  she  assented  to  the  settlement,  she  would  have 
no  right  of  dower,  and  would  take  the  legacy  as  a  mere 
yolunteer ;  if  she  did  not  assent  to  the  settlement,  she 
could  have  no  claim  to  the  benefits  givei^  her  by  the  will. 
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Mr.  Hortij  in  reply. 

In  the  cases  cited,  the  direction  was,  that  the  benefits 
given  by  the  will  should  be  in  lieu  of  dower :  here  the 
testator  directs  that  the  benefits  given  by  his  will,  together 
with  the  provision  made  by  a  settlement,  which  it  was 
optional  in  the  widow  to  adopt  or  reject,  should  be  in 
lieu  of  dower.  It  can  be  of  no  importance  whether  the 
l^acy  is  to  constitute  the  whole  or  merely  part  of  the 
compensation  which  is  to  be  deemed  an  equivalent  for 
the  widow's  legal  rights.  In  either  case  she  purchases 
the  proffered  compensation  by  the  relinquishment  of 
what  the  law  entitles  her  to  claim. 


The  Master  of  the  Rolls. 

My  opinion  is,  that  the  widow  is  entitled  to  a  prefer- 
ence over  the  other  legatees.  If^  at  the  death  of  the 
testator,  his  widow  had  not  been  entitled  to  dower,  the 
principle  of  the  authorities  which  have  been  referred  to 
would  not  have  applied.  But,  at  his  death,  her  right  to 
dower  was  in  full  force.      The  provision  which  the 

post- 
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18S6.  post-nuptial  settlement  purported  to  make  for  her,  was  as 
much  a  gift  which  she  might  accept  or  refuse,  as  the 
benefits  given  her  by  the  will.  The  direction  of  the 
testator  is,  that  what  he  gives  her  by  his  will,  together 
with  the  provision  made  for  her  by  the  settlement,  shall 
be  in  bar  of  her  dower  and  thirds,  and  that  she  shall 
release  all  her  right  or  claim  accordingly.^  For  what 
was  she  to  release  her  dower?  Not  merdy  for  tb^ 
provision  which  the  settlement  made,  but  for  that  pto^ 
vision  taken  in  conjunction  with  the  legacy.  Thus  the 
legacy  was  to  be  considered  as  a  purchase  of  the  dower. 
If  it  was  not,  as  in  Blower  v.  Morreti,  and  DaoenhiR  v. 
Fletcher  J  the  only  consideration  for  it,  yet  it  was  part  of 
the  consideration ;  and,  therefore,  the  principle  of  those 
authorities  applies  to  the  present  case.  For  it  does  not 
^pear  to  me  that  the  post-nuptial  settlement,  when  its 
existence  and  nature  are  coupled  with  the  language 
of  the  will,  can  vary  the  rights  or  situation  of  thjs 
widow,  with  respect  to  her  legacy.  It  is  not  material 
whether  the  1 200^  was  or  was  not  the  whole  of  the 
consideration  for  the  release  of  the  dower;  if  it  was  only 
part  of  the  consideration,  she  is  nevertheless  a  purchaser 
of  the  jsum,  and  is  entitled  to  priority  over  the  pfher 
legatees. 
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1889. 

ATTORNEY-GENERAL  AprUa*,at. 

Jul]/ 4. 

V.  -  ■ 

THE  CORPORATION  OF  STAFFORD  and      . 

LORD  TALBOT. 

tT^HIS  was  an  information  which  called,  among  oth^r  Account  of 
-        things,  for  the  due  administration  of  certain  pro-  perty  decreed 
perty,  consistinff  of  tithes,  vested  in  the  Corporation  of  ag^nst  a  cor-, 
Stafford  J  on  trust  for  charitable  uses/  They  had  received  the  time  at 
the  income  of  the  charity  funds;  and  it  was  alleged,  that  ^unts  rendS^ 
they  had  employed  large  portions  of  them  to  purposes  ed  by  their 
not  warranted  by  the  nature  of  the  charity ;  such   as,  menced. 
contributing  1000/.  towards  building  the  shire  halL 

The  Master  of  the  Rolls  was  clearly  of  opinion, 
chat  an  account  must  be  decreed  against  them. 

The  question  then  was,  from  what  time  the  account 
ought  to  be  decreed. 

The  Corporation  had  put  in  their  answer  in  1811 ; 
and  in  it  they  had  rendered  accounts  which  went  back 
as  far  as  1791. 

Mr.  Hom^  for  the  Relators. 

Mr.  Heald  and  Mr.  Beames^  for  the  Corporation. 

The  Master  of  the  Rolls. 

In  the  Attorney-General  v.  The  Brewer^  Company  (a). 
Sir  William  Grant  said,  ^^  that  it  was  a  point  which  had 

(a)  1  Merevalef  498. 

never 
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.  Attorney 

'    GSMSEAL 

V. 

The  Corpor- 

ation  of 

Stattoki). 


never  yet  been  decided,  from  what  period  a  corporate 
body  should  be  obliged  to  account  in  matters  of  trust ; 
but  that  the  original  decree  was  clearly  wrong,  as  no  trus- 
tee can  be  held  competent  to  say  he  will  account  only 
from  the  time  at  which  a  demand  is  made;  and  that  to 
give  the  account  only  ibr  six  years,  would  be  to  create 
an  analogy  between  a  trust  account  and  a  common  ac- 
count" And  in  that  case  he  decreed  an  account  from 
1779,  which  was  the  time  when  the  trust  was  created, 
the  execution  of  which  was  prayed  by  the  informatioiL 
On  the  principle  of  that  case,  it  must  be  admitted,  that 
the  Court,  in  directing  an  account  against  this  Cor- 
poration, ought  not  to  stop  either  at  the  filing  of  the 
information,  or  at  six  years  before  that  date.  The  Cor- 
poration have,  by  their  schedules,  rendered  accounts 
which  go  back  as  iar  as  1791 ;  and  it  is  impossible  to 
say  that  many  questions  may  not  arise  with  respect  to 
the  manner  in  which  they  have  applied  the  sums  appear- 
ing in  the  accounts  so  rendered.  I  ought  to  decree  an 
account  against  the  Corporation  from  1791,  the  date  at 
which  the  accounts,  set  forth  in  the  schedules  to  their 
answer,  begin. 
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CUBBIDGE  t;.  BOATtVRIGHT.  ^^,^^"^19. 

Aug.  9, 

J^LIZABETH  CUBBIDGE,  by  her  will,  directed,  A  testatrix 

that  her  furniture,  stock  in  trade,  and  leasehold  edThSaT^e- 
house  should  be  sold,  and  that  the  proceeds,  after  the  ^^^^  should  be 
payment  of  her  debts  and  funeral,  and  testamentary  money  divided 

expences,  should  be  paid  to  her  five  children,  share  and  a™ong  five 
,  .  .  persons,  the 

share  alike.     Her  son-in-law,  John  Higginson,  as  admi-  administrator, 

nistrator  with  her  will  annexed,  possessed  himself  of  the  ^  &d  b^^ 

property,  thus  bequeathed.  entitled  to  it 

by  an  arrange- 
ment with  3ie 
In  1817,  eight  years  after  the  death  of  the  testatrix,  legatees,  afr- 

Higgitison  assigned  the  leasehold  to  Harnett  upon  trust,  for  valuable 

to  secure  an  annuity  of  25/.  which  he  had  granted  to  condderation : 

Boatwright.     The  consideration  for  this  annuity  was  a  his  death,  it 

sum  of  250/-  which  Boatwright  advanced  to  Higginson,  I^uni^i^d. 

confessedly  for  the  private  use  of  the  latter,  and  not  for  stered,  and 

the  purposes  of  the  testatrix's  will.     The  deed,  by  which  chaser  must' 

the   annuity  was  granted   and  the   premises  assigned,  he  directed  to 

recited,  that  the  lease  and  leasehold  premises  had,  with  theadministrapf 

the  consent  of  the  other  legatees,  been  valued  to  Hig--  ^"*  ^  *<>«" 

ginson  at  570/.,  and  that  he  had  duly  paid  to  them  their  the  persons 

several  shares  of  that  sum.  beneficially 

interested 
were  not  all 

'  In  1822  Higginson  died ;  and,  in  the  same  year,  his  P^'J^ies  to  the 
executrix,  Catherine  Higginson,  put  up  the  premises  to 
sale  by  auction.  Boatwright  was  declared  the  purchaser 
for  SOO/.,  of  which  250/.  was  repaid  to  him  for  the  re- 
demption of  his  annuity.  Shortly  afterwards  he  sold 
the  property  to  Bayjield. 

Tlie  bill  was  filed  bv  one  of  the  children  of  the  testa- 

» 

trix,  who  was  her  administratrix,  de  bonis  non,  against 
Catharine  Higginson^  Harnett,  Boatwright^  and  Bat(/ield. 

"■   ^  O  o  The 
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1826.        The  prayer  was  for  a  conveyance  of  the  l^al  estate  of 
I, "  '  the  leasehold,  and  an  account  of  the  past  rents  and 

CUSIUDOS  /» 

f.  profits. 

BOATWEIOHT. 

There  was  no  eyideoce  that  any  arrangement  bad  been 
made  between  Higginson  and  the  other  penons  benefi- 
cially interested  in  the  bequest  of  the  leaaehold,  ao  as  to 
authorise  him  to  deal  with  it  as  his  own. 

Mr.  Home  and  Mr.  Lynch^  for  the  PIainti& 

Mr.  Heald  and  Mr.  Barber^    fi>r  aqma  of  Aft  Dt* 
fendants. 

Mr.  Koe^  fi>r  another  of  the  IXefimdaBAs. 


Three  grounds  of  defence  were  insisted  oai  -*t 

First,  That  the  charge  of  the  annuity  in  1,817  ^m 
a  valid  transaction ;  and  the  assignment  to  Harnett^  verih 
ing  in  him  the  legal  estate  as  a  tniatee  £ot  Boahtn^ 
m  consideration  of  250/.,  was  prv  UmtQ  m^ndmofisff^im 
of  the  assets: 

Secondly,  That  the  acts  of  Higgmsgn  depHvqd  ^ 
leasehold  of  the  character  of  unadroinistered  assets; 
that  npon  his  death  the  interest  in  it^  wJhicl^^.  up  till  Miit 
time,  had  been  in  him,  became  vQ3ted  ip  bis  ^epu^oXt 
and,  therefore^  that  the  sale  by  ber^  in  182%  V8$  4  ^ 
hf  a  person  having  such  an  iotierefit  9Sl  ^mbl^  her  Iff 
di^x>se  o{  the:  property : 

Thirdly,  That,  even  if  any  of  these  transactioDS 
could  be  questioned,  they  could  not  be  iindop#i  unless 
the  persons  beneficially  inteMst»d  in  the  laMebold  W9^ 
httfiDce  tha  cQunU    Tba  ttteoi^l]^  the,  JSLfb^UB  Am 

ooald 
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Cdb«tdox 


etmid  claim  Iras  to  be  satisfied  the  full  value  of  h^  one-        1 626. 

fiMi  share  of  the  property ;  and  she  was  Hot  entitkd 

tven  to  that  partial  reiief,  in  a  tuit  (rained  as  thi^  ^As.  ^7 

,   The  Master  of  the  Rolls. 

Whaterer  prOfperty  the  original  testatrix  left,  which 
hftd  not  been  administered  by  Higginsenj  vestcfd  in  th^ 
plaintiff  as  her  personal  representative,  upon  h^  ob- 
tlKining  letters  of  administration  de  bonis  nim.  iThe 
^ittestiofH  therefore,  is,  —  #as  this  leasehold  administered 
by  th^  first  administralor^  Higginson  ? 

The  assignment  firofti  him  to  Boatwright  and  Harnett 
professies  to  proceed  on  this  ground — that  he  had  made  . 
an  arrangement  with  the  persons  who  were  beneficially 
Mdtled  to  the  property,  by  virtue  of  which  it  became 
in  efltet  his  own.  It  is  admitted  that  the  money  paid  by 
Boatwright  to  Higginson  was  paid  for  the  personal  tlsMf 
of  the  latter,  and  nol  in  order  to  be  administered  ^ 
assets  of  the  testatrix ;  and  though  no  evidence  has  been 
adduced  to  show  that  any  arrangement  was  in  truth 
entered  into  between  Higginson  and  the  persons  benefi- 
cially entitled  under  the  will,  yet  it  was  upon  an  allega- 
tion of  such  an  arrangement  that  the  transaction  with 
Boatwright  proceeded.  It  is,  therefore,  impossible  to 
say,  that  this  property  has  been  administered  by  Higgin^ 
son.  On  the  contrary,  his  dealing  with  it  was  a  dealing 
not  as  with  assets,  but  as  with  his  own  property.  Con- 
sequently, the  administratrix  de  bonis  non  is  entitled  to 
call  back  this  leasehold  from  the  person  in  whom  it  was 
improperly  vested  by  the  first  administrator,  upon  the 
unproved  pretext  that  an  arrangement  had  been  entered 
into  which  authorised  him  to  consider  it  as  his  own. 

O  o  2  If 
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1826.  If  HigginsoTij  in  his  character  of  executor,  had  sold 

^■^  the  property  to  Boatwrightj  and  Boatwright  had  been 

V,  ignorant  of  the  real  nature  of  the  transaction,  the  sale 

Boatwright.   could  not  have  been  set  asidfe.     But  it  is  clear  that  this 

leasehold,  at  the  time  when  the  grant  of  the  annuity 
took  place,  was  vested  in  Higginson  only  qua  adminis- 
trator, and  that  the  grant  of  the  annuity  to  Boatwright, 
and  the  assignment  in  order  to  secure  the  annuity,  were 
not  acts  done  by  him  in  his  character  of  administrator,  or 
in  the  course  of  the  administration  of  the  assets.  Upon 
HigginsorCs  death,  therefore,  no  portion  of  this  leasehdd 
interest  passed  to  his  executrix ;  but,  being  still  assets  im- 
administered,  it  passed  to  the  administratrix  de  bonis  rum 
of  the  original  testatrix ;  and  she  is  entitled  to  recover 
possession  of  it  for  the  purpose  of  due  administration. 

It  is  no  objection  that  she  is  not  entitled  to  the  sole 
beneficial  interest  in  the  property.  Her  character  of 
administratrix  gives  her  a  right  to  have  the  sale  set  aside^ 
and  to  have  the  legal  estate  conveyed  to  her. 
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1826. 

SLACK  t>.  TOLSON.  ,  ^"J^"- 

June  19,-20. 
Aug,  4. 

THE  bill  was  filed  by  the  assignees  of  JVelsh,  who  had  4»  having  pre- 
viouslv  boF" 
become  a  bankrupt  in  1821,  against  Mary  Tolson  rowed  loooA 

and  Joseph  Brunifield.     It  stated,  that  Mary  Tolson  and  ^^Wm^^'d 
Joseph  Brtmfield  had,  for  valuable  consideration,  executed  for  that  sum, 
and  delivered  to   Welsh  their  joint  and  several   bond,  ^"1  aS«^^ 
dated  the  4th  of  June  1816,  conditioned  for  the  payment  ward8,execute8 
of  1 000/. ;  that,  some  time  afterwards,  Welsh  delivered  this  Jy  he  covcn^ 
bond  to  Slack  (his  uncle,  and  one  of  the  Plaintiffs),  to  ants  that  the 
whom  he  was  then  indebted  in  upwards  of  SOO/. ;  that  ^e  enforced: 

the  Haintifls  had  commenced  an  action  upon  this  bond,  some  years  af- 

_  ■%      ■^  •    J*  lerwarQSj  jj, 

but  that  the  Defendants  had  pleaded  a  certain  deed  of  havine  be- 

covenant  in  bar  to  the  action.     This  deed  of  covenant,  come  tank- 

'  nipt,  nis  as* 

bearing  date  on  the  6th  day  oi  June  1816,  and  made  be-  si^ees 

tween  Welsh  of  the  one  part,  and  Tolson  and  Brunfield  ^^^^ 

of  the  other  part,  after  setting  forth  the  tenor  of  the  bond,  bond,  and  file 

recited  that  the  name  oi  Joseph  Brumfieldhad  been  inserted  the  deed  of 

in  it  only  as  surety  for  Tolson;  that  it  was  the  wish  and  cpvenwit  de- 
"^  "^  clared  fraudu* 

intention  of  Welsh,  that  the  1000/.  should  be  held  and  lent:  Held, 

enjoyed  by  Tolson,  for  her  own  absolute  use  and  benefit ;  ^yf  ^^^  S-"'* 

but  that  the  bond  could  not  be  delivered  up  to  be  can-  terfere  against 

celled,  inasmuch  as  it  was  not  at  that  time  in  the  posses-  ratio?of  ^tRe" 

sion  of  Welsh,  The  deed  then  witnessed,  that,  to  the  intent  deed ;  there 

that  the  sum  of  1000/.  and  the  interest  might  be  the  ab-  to  shew  that 

solute  property  of  Tolson,  notwithstanding  that  the  bond  ^'  was  insol- 

remained  uncancelled,   Welsh  did,  for  himself,  his  heirs,  executed  it; 

executors,  and  administrators,  covenant  and  airree  with  and^ne'^b®"'^ 
^  '  '^  evidence,  that 

Tolson  and  Brumfield,  &c,  that  he,  Welsh,  his  executors,  A.  had  also  at 
administrators,  and  assigns,  would  not  at  any  time  com-  cunianTclwms 

ihence  or  prosecute  any  suit  or  action  upon  the  bond,  or  on  B^  and 
,  ,  ^  .  „.  ^  that  the  exe- 

do  any  other  act  for  recovermg,  or  compel Img  payment  cution  of  the 

of  the  sum  of  1000/.  or  interest  thereon.    The  prayer  of  bond  was  ac- 

^     '^  companied  by 

an  agreement,  that  payment  of  it  should  not  be  enforced. 
O  o  S  the 


Slack 

V. 
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1826.  the  bill  was,  that  the  deed  of  covenant  might  be  de- 
clared to  be  fraudulent,  and  might  be  decreed  to  be 
delivered  up  to  be  cancelled ;  and  that  an  account  might 

T0L8ON.  jjg  taken  of  what  was  due  on  the  bond  for  principal  and 
interest 

According  to  the  statement  contained  in  the  answers 
there  had  been  »  long  intimacy  between  Mn^  Tobtm  and 
JVelshf  and  their  respective  families;  and,  previoud  tp 
1816,  she  had  furnished  him  with  artides  io  her  line  of 
business,  advanced  to  him  (oan3»  and  expended  ropoies 
for  hb  use,  to  an  amount  in  the  whole  consid^:»hly 
exceeding  1000/.  In  DccewAer  )914,  she  bad  applied 
to  him  to  lend  her  1000/. ;  wd  be  m^de  her  that  pecu- 
niary advance  by  drawing  o^  bis  banker,  in  &vour  of  htr 
brother  Brunifield,  bills  to  that  amount}  which  weie  diiiy 
paid.  He  was  at  that  time  sui^>osed  to  be  a  rich  man; 
but  he  had  large  expectations  from  bisr  nncte  Slaclh  and 
was  greatly  under  his  influence.  In  1816,  Shd  having 
been  informed  of  the  advance  made  by  bis  nephew  tP 
Mrs.  Tolson,  Welsh  stated  to  her,  ^at,  in  order  to  save 
him  from  incurring  his  uncle's  displeasure,  it  waa  nepei- 
sary  that  he  should  be  able  to  represent  himself  as  bidd- 
ing a  security  for  the  sum  of  lOQOA  which  ahe  hai 
received  fix>m  him ;  and  he  requested  har>  and  her  bnh 
tlier  as  her  surety,  to  execute  a  bond,  in  order  that  be 
i^ight  shew  it  to  Slack ;  at  the  same  time  assuring  her 
and  Bnmfield  that  payment  of  it  would  never  be  dt- 
inanded,  and  agreeing  to  execute  to  them  a  oaonl^ 
fecurity.  To  this  request  Tolson  and  BfumfifsU^  a^fr 
some  hesitation,  acceded ;  and,  in  pursuance  of  liis  agi^ 
ment,  fVelshy  who  at  that  time,  as  Ms^.  TaUtm  nucitfid. 
was  indebt^  to  her,  op  a  balance  of  accounts^  in  upm^nds 
of  600/.,  executed  the  deed  of  covenant  About  ^  moatfi 
afterwards,  Welsh^  being  about  to  sail  opadist^nt  vc^fifi^ 
delivered  the  bond  to  ISacky  who  was  in  the  habit  of 

taking 
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taking  charge  of  his  papers.     Such  was  the  account  of       1826. 
the  transaction  given  by  the  Defendants. 

A  witness  who  was  examined  for  the  PlaintifiPs,  proved, 
that,  in  an  account  of  the  estate  of  the  bankrupt,  which 
he  had  prepared  with  the  assistance  and  privity  of  Brunt' 
^Idi  the  bond  for  1000/.  was  included ;  and  that  Brum-- 
JUUL  did  not  object  to  its  being  so  included,  though 
be  observed  he  had  never  expected  to  be  called  on  to 
pay  iti 

On  the  part  of  the  Defendants,  evidence  was  given  to 
show  that  Mrs.  ToUan  had  supplied  Welsh  with  monies 
and  goods  to  a  large  amount.  The  solicitor  who  pre- 
pared the  bond  and  the  deed  of  covenant,  stated,  that  he 
had  received  the  instructions  for  preparing  the  bond  from 
Mrs.  ToUon^  and  the  instructions  for  preparing  the  deed 
of  covenant  from  her  and  WeUh ;  and  that  the  agreement 
of  the  parties  at  the  time  when  the  transaction  took 
place,  was,  that  the  bond  should  never  be  put  in  force. 
A  witness,  JuUioUy  who  was  present  when  Welsh  and  Mrs. 
Tolson  were  in  discussion  on  the  subject  of  the  execution 
of  the  proposed  bond,  swore,  that  Welsh  offered  *^  to 
execute  any  instrument  Mrs.  Tolsoris  solicitor  might 
advise,  in  order  to  counteract  the  payment  of  the  money.'' 

Mr.  Agar  and  Mr.  Girdlestone,  for  the  Plaintiffs. 

The  deed  of  covenant,  being  voluntary,  is  void  as 
ifpunst  creditors.  It  is  q)parent  on  die  very  &ce  of  it, 
that  it  was  without  consideration ;  and  it  cannot  be  al- 
lowed to  destroy  the  effect  of  a  bond,  which,  according 
fertbe  defendant's  own  statement,  was  given  to  secure 
money  actudly  borrowed.  The  counter-deinands  which 
Mrs.  Tolson  alleges  that  she  had  against  Welsh^  cannot 
be  regarded  as  a  consideration  for  a  deed  which  does  not 

Oo  4  afiect 
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•1826.  affect  to  have  any  reference  to  them.  If  such  claims 
exist,  she  may  still  make  them  available :  to  cancel  the 
deed  will  not  invalidate  any  just  demand  which  she  may 
have. 

The  very  recital  in  the  deed  is  inconsistent  with  the 
case  set  up  by  the  answers.  It  purports  to  have  been  made, 
— not  on  the  ground  that  in  truth  the  1000/.  advanced  by 
Welsh  to  Tolson  was  satisfied,  or  more  than  satisfied,  by 
a  debt  due  from  him  to  her  —  but  in  order  to  enable  her 
to  hold  the  1000/.  to  her  own  use  and  benefit ;  in  other 
words,  in  order  to  make  to  her  a  gift.  The  recital  indie 
deed,  that  the  bond  was  not  in  Welshes  possession,  must 
have  been  false.  Every  circumstance  of  the  transacdon 
indicates  fraud. 

This  bond  was  left  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy.  While  the 
deed  of  covenant  was  concealed,  it  was  in  the  power 
of  the  bankrupt  to  assign  the  bond,  to  borrow  money 
on  it,  to  obtain  by  means  of  it  a  false  credit ;  and  it  was 
actually  the  means  of  deceiving  one  of  the  Plaintiffi^ 
Slacks  with  respect  to  the  pecuniary  circumstances  of 
Welsh. 

Mr.  Horn  and  Mr.  Sidebottom,  for  the  Defendants* 

The  bond  and  the  deed  must  be  regarded  as  one 
transaction ;  and  it  is,  therefore,  a  fallacy  to  represent  the 
deed  as  being  without  consideration.  In  fiurt,  the  bond 
was  executed  for  a  particular  purpose,  without  coin 
sideration,  and  upon  an  express  agreement  that  it  should 
never  be  enforced ;  and  it  was  in  consideration  of  the 
execution  of  it,  and  to  protect  the  Defendants  from  its 
legal  operation,  that  Welsh  executed  the  deed. 

Whatever 
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Whatever  might  have  been  the  rights  of  a  particular  1826. 
assignee  for  valuable  consideration,  the  general  assignee 
under  a  commission  of  bankrupt  cannot  stand  in  a  better 
situation  than  the  bankrupt  himself  would  have  stood. 
The  doctrines  concerning  voluntary  conveyances,  and  the 
placing  of  property  in  the  order  and  disposition  of  the 
bankrupt,  have  no  application  to  a  case  like  the  present 

JTie  Master  of  the  Rolls. 

The  bill  proceeds  on  the  ground  that  the  deed  of 
covenant  was  executed  without  consideration,  and  was 
in  itself  fraudulent ;  and  if  the  plaintiff  make  out  such  a 
case,  there  is  no  doubt  of  the  jurisdiction  of  the  Court 
to  interfere  to  compel  such  a  deed  to  be  delivered  up. 

There  is  no  evidence  that  Welsh  was  insolvent,  or 
even  that  he  was  a  trader,  at  the  time  when  the  deed  of 
covenant  was  executed  ;  and  the  supposed  fi*aud  is  thus 
left  to  be  inferred  from  the  circumstances  of  the  trans- 
action. 

It  appears  that,  in  December  1814,  Welsk  advanced 
1000/.  to  Mrs.  Tolson,  by  his  acceptances  in  favour  of 
her  brother,  Joseph  Brumjleldj  which  were  afterwards 
paid.  The  bond  was  not  given  till  June  1816;  but,  on 
the  part  of  the  defendants,  the  consideration  of  the  bond 
is  impeached.  They  have  gone  into  evidence  to  prove 
that,  prior  to  1816,  fVelsh  bad  become  largely  indebted 
to  Mrs.  Tobon  on  various  accounts ;  that,  in  June  1816, 
there  was  due  to  her  from  him  more  than  1,000/.;  that 
he  had  great  expectations  from  his  uncle,  Mr.  Slack; 
that  he  wished  to  have  a  security  from  Mrs.  T(dson  and 
her  brother,  in  order  to  show  it  to  his  uncle,  and  prevent 
the  •  displeasure  which  he  might  incur,  if.  his .  relation 

were 
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I89<$.       wtro  to  learn  that  so  considerable  a  sum  had  beed  left 
in  her  hands  in  the  wmj  in  which  it  had  been* 

The  Defendants  fiirther  allege^  that  it  was  at  the 
same  time  agreed  that  there  shoald  be  a  ooaater-eeciirity 
taken;  and  one  witness  swears  positively  diat  tbis  was 
the  natore  of  the  transaction  between  Weish  aod  ibi* 
Tolson ;  and  that  Welsh  was,  at  that  time,  apparently  in 
good  circumstances.  According  to  the  case  thus  made, 
Mrs.  Tolson  had,  in  1816,  a  counter-demand  against 
Wei  A  to  a  very  large  amount:  and  diere  is  evidence  that 
the  bond  was  executed,  not  with  a  view  of  being  enlbreed 
by  Welsh^  but  merely  to  satisfy  hi»  ancle ;  and  that,  to 
protect  the  obligors  from  being  atfbcted  by  it,  the  deed 
of  covenant  wa9  executed.  Under  these  ofreawatanccs, 
the  Court  cannot  say  that  the  deed  of  covenant  was 
fraudnlentr 

Besides  proving  the  bond,  the  only  evidenoi  whidi 
the  Plaintiff^  have  given  is,  that,  after  the  commission  of 
bankrupt  issued  against  WelsAy  Brumfield  permitted  the 
bond  debt  to  be  included  in  the  account  of  the  bank- 
rupt's assets^  stating,  however,  at  the  same  time,  diat  he 
never  expected  to  be  called  on  for  payment.  Bruaf/Setefs 
admission,  even  had  it  gone  much  further,  conld  not  aflfeat 
the  rights  of  Mra.  Tolson;  and,  she  being  the  principal 
debtor^  and  he  only  the  surety,  he  conld  not  be  afffactad, 
if  riie  was  not  liable. 

The  evidence  impeaching  die  considermtkm  ^  the 
bond,  ia  not  contradicted  by  the  Plaintiff.  I  am  not 
entitled  to  say  that  the  witness  JidUcn  is  not  to  be 
believed ;  and^  if  he  is  worthy  of  belief  he  ha»  shown  a 
case,  in  which  it  would  be  contrary  to  equity  to  enfotce 
this  bond ;  for,  according  to  his  statement^  it  was  never 
meant  to  be  enforced  as  a  debt.     To  aid  the  Plaintifi 

in 
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in  support  of  such  a  bond,  and  to  compel  the  Defendants 
to  deliver  up  that  instrument}  the  execution  of  which 
was  a  part  of  the  same  transaction,  and  intended  for 
their  protection,  would  be  a  strange  proceeding. 

If  there  has  been  fraud,  the  Plaintiffs  might  put  that  in 
issue  in  the  action  at  law,  and  have  the  benefit  of  it 
there.  However  that  may  be,  they  have  failed  to  make 
such  a  case  as  entitles  this  Court  to  interfere*  The  bill 
must,  therefore,  be  dismissed ;  but,  as  the  circumstances 
are  of  a  suspicious  character,  I  ought  not  to  dismiss  it 
with  costs. 


559 
1826. 


Slack 

ToLSOlf. 


PEAKE  V.  HIGHFIELD. 


Rolls. 

•fttfirSO. 

Aug,  4. 


riiHE  bill  prayed  that  an  instrument,  purporting  to  The  Court  hat 
•*"    be  a  deed  of  conveyance  of  some  real  estate,  by  a  i*JJ2ia^'in°5^ 
person  since  deceased,  might  be  delivered  up  to  be  stnimciK 
cancelled.     It  alleged  that  the  instrument  was  a  forgery,  to  order  it  to 
QT,  9t  all  events,  that  it  had  been  obtained  fraudulently.  ^  <ielivered 

up* 
It  mav  make 

There  was  very  strong  evidence  that  the  deed  was  *"?**  *  declar- 

fiprg^  der,  without 

sending  the 
fact  of  forsery 

Oa  the  other  hand,  the  Defendant,  who  was  the  person  to  be  tried  by 

dmiged  with  having  committed  the  forgery,  swor«^  by  "^vf^Vsreonc 

his  answer,  that  the   instrument  was  executed  by  the  witnets  swean 

party  whose  deed  it  purported  to  be.     One  witness  also  tjcity  of  the 

swore  that  he  was  present  at  its  execution.  inBtrumcnt, 

'^  the  Court  will 

not  make  a 
Mr.  Sugde7i,  and  Mr.  Wheatley,  for  the  Phiintiffs.  f  SSf"^ 

directiDg  aa  ifme  id  try  ^m  fcct  of  foigeiy. 

Mr.finV, 
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1826.  Mr.  Heald^  and  Mr.  Duckworth^  for  the  Defendants, 

p  ^  insisted  on  three  points : . 

HiGHFiELD.        Yivsty  that  a  court  of  equity  had  no  jurisdiction  on  the 
ground  of  forgery : 

Secondly,  that,  even  if  the  Court  had  jurisdiction  in 
such  a  case,  it  would  never  decree  an  instrument  to  be 
cancelled  on  the  ground  of  its  being  a  forgery,  without 
sending  the  question  to  be  tried  by  a  jury : 

Thirdly,  that,  at  all  events,  it  was  impossible  in  the 
present  case  to  order  the  deed  to  be  cancelled,  without 
a  trial  at  law ;  since  there  was  a  witness  who  swore  he 
saw  it  executed. 

Mr.  Sugderij  in  reply,  cited  LUn/d  v,  Passingham  {a) 
to  shew,  that  the  Court  had  jurisdiction  to  grant  relief 
on  the  ground  of  forgery. 

The  Master  of  the  Rolls. 

Atig.  4^  This  Court  has  jurisdiction  to  order  a  forged  instru- 

ment to  be  delivered  up  and  cancelled.  In  the  Bishop 
of  Winchester  v.  Foumier  {b)  several  cases  are  mentioned, 
in  which  forged  instruments  have  been  ordered  to  be 
delivered  up :  and  they  are  referred  to  by  Lord  Redes^ 
dakj  as  unquestioned  authorities.  In  some  of  them  the 
Court  made  the  order  at  once,  that  the  instrument  should 
be  delivered  up,  without  sending  the  question  to  be  tried 
by  &  jury.     In  Masters  v.  Braban  (c),  10  Jidy  1785,  thb 

(a)  16  Vesetff  59.     Cooper ^  15S.  (fi)  2  Fes,  sen,  446. 

decree 

{c)  JOHN  MASTERS  and  AMY  his  Wife  v.  BRABAN 

and  Others. 

The  bill  stated,  that  jBra^an,    agreed  with  Potveil  for  the 
as  the  agent  of  JbAn  Thomas,    purchase  of  a  certain  copy- 
hold 
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decree  made  at  the  hearing,  declared  a  deed  to  be  a 
forgery.     It  does  not  appear  that  the  Plaiiitifis  in  the 

cause 


1826. 


hold  estate;  that  Thomas 
paid  the  purchase  money, 
and  that,  on  the  2d  of  Octo- 
ber 1717,  the  premises  were 
surrendered  to  the  use  of 
ThomaSf  his  heirs,  and  as- 
signs ;  that  Thomas  died  be- 
fore admittance,  having  de- 
vised the  copyhold  to  the 
Plaintiff  Amy ;  that,  on  his 
death,  Braban  got  into  pos- 
session of  the  copyholds,  pre- 
tending that  he  had  paid  for 
them  with  his  own  money, 
and  that  the  name  of  Thomas 
was  used  in  the  surrender  in 
trust  for  him.  The  prayer 
was,  that  Braban  might  come 
to  an  account  with  the  Plain- 
tiffii,  and  for  relief  generally. 
Braban  by  his  answer 
stated,  that  Potoell  surren- 
dered the  copyhold  to  Tho- 
mas in  trust  for  hiro^  Braban^ 
his  heirs,  and  assigns ;  **  and 
that,  by  deed  dated  the  17th 
of  February  1717,  Thomas 
declared  the  surrender  of  the 
premises  to  be  in  trust  for 
him,  this  Defendant,  and  did 
thereby  agree,  at  any  court 


to  be  held  for  the  manor,  to 
surrender  the  same  to  him.'' 
The  decree  was,  "  upon 
debate  of  the  matter^  and 
hearing  the  said  letter  of  at- 
torney, &c.  &c.  the  answer  of 
the  Defendant,  a  declaration 
of  trust  dated  the  l7th  of 
February  1717,  &c.,  and  the 
proofs  taken  in  the  cause, 
read,  &c.,and,  it  appearing  to 
the  Court,  that  the  said  de- 
claration of  trust  was  forged, 
&c. :  it  is  ordered,  that  the 
Defendant  WilUams  ht  ad- 
mitted to  the  said  copyhold 
estate,  at  the  Plaintiffs'  ex- 
pence,  and  then  surrender 
the  same  to  the  Plaintiff  ^my, 
her  heirs  and  assigns;  and 
that,  thereupon,  the  Plaintiff 
Amy  be  admitted  to  the  said 
copyhold  estate  at  the  Plain- 
tiffs' expence."  The  decree 
then  went  on  to  direct  Bra* 
ban  to  account  for  the  rents 
and  profits  of  the  copyhold, 
and  to  give  the  costs  of  the 
suit  against  him.  Reg>  Lib. 
1734.  B.  504,  505. 


SECCOMBE  V.  FITZGERALD. 

The  bill  was  filed  by  the  re-    peaching  various  securities, 
presentatives  of  Meritt,  im-     which     he    had    executed. 

Among 


set 


CASES  IN  CHANCERY. 


1885. 


causfe  prajed  that  tht  deed  nrighl  be  declared  to  baT6 
been  forged  or  might  be  deliTered  vp  to  be  canceled; 
jet  the  Court  made  the  declaration,  and  gave  the  Plain- 
tiffs the  consequential  relief.  In  Seccombe  v.  FitzgeraH 
the  bill  was  filed  to  set  aside  certain  notes,  and  it  also 
.  impeached  a  bond  which  was  alleged  to  be  forged.  The 
decree  with  respect  to  the  bond  was,  that  it  should  be 
delivered  up  to  be  cancelled.  In  the  Bishop  qf  Wm^ 
.  chedir  v.  JPoumier,  a  case  is  mentioned  of  Brid^  f* 
EddffwSi  where  the  bill  sought  to  have  a  fiMrged  boAJ 
delivered  up,  and  Lord  Hardwicke  directed  an  issuer 
though  it  is  stated  to  have  been  proved  plainly,  that, 
at  the  time  of  the  alleged  execution  of  the  bond,  the 


Among  other  things  it  stated, 
that  the  Defendant  Lake  had 
set  up  a  bond,  alleged  to 
have  been  executed  bj 
Meriit  for  the  sum  of  1 200/., 
aad  had  brought  an  action 
against  the  Plaintifis  on  the 
same ;  "  that  the  Plaiatiffii 
insisted  that  the  bond  was 
forged,  and  so  it  would  ap- 
pear m  case  it  were  pro- 
duced ;  that  the  impression 
of  the  stamps  on  the  bond 
was  not  till  afler  Meriti't 
death,  but  that  the  Defends 
aats,  or  some  of  them^  out 
out  the  stamp,  and  pretended 
that  the  bond  was  never 
stamped,  but  was  executed 
by  Meriit  beyond  the  sea, 
where  no  stamp  paper  was 
to  be  had." 

The  bill  also  charged,  that 
the.  Plainti£bt  bad  applied  to 


the  Defendants  to  ddiver  «p 
the  several  securities  which 
were  impeached,  but  thitt 
they  had  refuted  to  do  se. 
The  prayer  was,  that  the 
Defendmts  aught  accouaS 
for  the  monies  received  by 
them,  and  might  be  restraiii>- 
ed  (rem  proceeding  od  the 
securities. 

The  decree,  s»fiir  aail  re« 
lates^to  the  bond,  is  as  foi* 
lows :  ^*  and  it  is  ordered^ 
Ac.  that  the  Defendant  Ldke 
do  deliver  up  the  bond  men- 
tioned in  hir  answer  to  the 
PJainttfi,  te  be  cancelM, 
&c;  and  it  is  ordered,  thai 
the  DefendanU  SmM^  Ltd^ 
and  Farquharsofif  do  pay 
unto  the  Plaintifis  their  costs 
of  tbis^suit,  M  f^  as  the  same 
relates  to  their  demand.** 

R^.  JULn^  B.si9,.d9a 

pretended 


HiaHrnup. 
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pretended  obligor  was  not  at  the  place  where  he  was        1M&» 

supposed  to  have  executed  it     On  that  occasion  Lord 

Hardwicke  is  represented  to  have  said,  ^^  that  he  could 

not  try  the  question ;  that  it  was  a  fact  of  forgeryi  whick 

he  could  not  enter  into,  and  which  must  be  tried."    I 

do  not  apprehend,  however,  that  Lord  Hardwicke  meant 

to  go  to  the  full  extent  of  the  words  there  ascribed  to 

him ;  for,  in  some  of  the  cases  which  I  have  referred 

to^  the  Court  did  try  the  fact  of  forgery,  and,,  at  the 

hearii]^,  ordered  the  forged  instrument  to  be  delivered 

up. 

But  though  the  Court  has  jurisdiction,  without  direct- 
ing any  trial  at  law,  to  declare  an  instrument  forged^  and 
Do  order  it  to  be  delivered  up ;  yet^  as^  in  the  present 
case)  both  the  Defendant  and  a  witness  have  sworn  to  the 
due  execution  of  the  instrument,  it  would  be  too  much  for 
ipe  to  make  at  once  a  decree  in  &vour  of  the  Plaintiff; 
an  issue  must  be  directed  to  try,  whether  the  deed  in 
question  is  the  deed  of  the  deceased  person  whose 
4ei^  it  purports  to  be. 
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1^26. 
Rot"-  EILBECK  V.  WOOD. 

July  5. 
•  ^t^.  14.  

By  deed  of  4th  ~DY  indentures  of  lease  and  release  of  the  3d  and 

1800,  (being  "^  *^   ^^  -''^^^   1799,   and   a  recovery  suffered  in 

the  settlement  pursuance   thereof,    certain    freehold   messuages   were 

marriage  of  J.  limited  to  such  uses,  and  upon  such  trusts,  as  Catherine 

f^^  'h^^Y  Merrimanj  whether  sole  or  married,  and  notwithstandii^ 

B.^  in  exercise  any  coverture,  by  any  deed  or  deeds,  writing  or  writings, 

of  a  8®^®^  with  or  without  power  of  revocation,  to  be  by  her  signed, 

pointment  sealed,  and  delivered  in  the  presence  o^  and  to  be.at- 

b^a  previo^  tested  by  two  or  more  credible  witnesses,  should  appoint; 

deed  of  the  in  default  of  such  appointment,  upon  trust  for  the  sepa- 

1799,  appoint-  ^^  1^^  oi  Catherine  Merriman;  and  after  her  decease, 

^  ^'t?**  ^  5"^^  "s^  *^^  upon  such  trusts  as  she  by  will,  attested 

houses  to  the  by  three  or  more  witnesses,  should  appoint ;  and  in  de- 

dSrin^\™e^^^  fault  of  appointment,  to  the  use  of  all  the  childrra  of 

joint  lives  of  Catherine  Merriman  in  equal  shares^  as  tenants  in  com- 

her  husbwid      ^^^^  ^^  ^  5  ^^^  remainders  over. 

^r  her  separ- 

ate  use*  with 

remainder  in  By  indenture,  bearing  date  the  4th  of  Naoember  1800, 

the  event  of     beini?  the  settlement  made  on  the  marriaxre  of  Catherine 
her  dying  in  ^  ^ 

the  lifetime  of  Merriman  and  Beeby  EiJbecky  the  said  Catherine^  in  ex- 

f  ^  hlSo^  ercise  of  the  general  power  of  appointment  given  to  her 

pened^  as  she  by  the  indenture  of  the  4th  of  May  1799,  appointed  the 

iJ^^  Mest-  messuages  comprised  in  it  to  the  use  of  herself,  her  heirs 

ed  by  three  and  assigns,  till  the  intended  marriage  should  take  place, 

limitations  Ai^^i  ^^^  ^^6  solemnization  thereof,  to  the  use  of  trustees 

^X^h^''^'^^^  and  their  heirs  during  the  joint  lives  of  Beeby  EilbeA 

riaee,  B,^  by  and  herself,  upon  trust  for  her  separate  use,  and  in  case 
win  duly  at- 
tested by  three  witnesses,  devised  the  houses  to  her  husband  in  fee ;  afterwards, 
in  1811,  she  and  her  husband  executed  a  deed,  attested  by  two  witnesses,  by 
which,  after  reciting  the  indenture  of  the  4th  May  1799,  but  not  mentioning  the 
marriage  settlement,  J&.,  in  exercise  of  the  power  given  her  by  the  deed  of  1799,  and 
of  all  other  powers,  &c.  appointed  the  messuages  to  the  use  of  her  husband  for  life, 
remainder  to  the  use  of  herself  for  life,  remainder  to  the  use  of  the  children  of  the 
marriage  as  she  should  appoint,  and,  in  default  of  appointment,  to  all  the  children 
equally  in  tail,  with  remainder  to  her  husband  in  fee:  Held^  that  the  deed  of  1611 
did  not  operate  as  a  revocation  of  the  previous  will. 

she 
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she  should  die  in  the  lifetime  of  Beeby  Eilheck,  her  in- 
tended husband,  then,  after  her  decease,  to  such  uses,  upon 
such  trusts,  and  for  such  intents,  &c.  as  she,  notwith- 
standing her  intended  coverture,  by  her  last  will  and 
testament  in  writing,  or  any  writing  in  the  nature  of  or 
purporting  to  be  her  last  will  and  testament,   or   any 
codicil  or  codicils  thereto  to  be  by  her  signed,  sealed^ 
published,    and   declared  in  the  presence  of,   and  to 
be    attested    by,   three    or   more    credible    witnesses, 
should  direct  or  appoint ;  and,  in  default  of  such  direc- . 
tion  or  appointment,  to  such  uses,  upon  such  trusts,  and 
for  such  intents,  &c.,  as,  by  the  indenture  of  the  4th  of 
May  1799,  were  limited  and  expressed  concerning  the 
premises  after  the  decease  of  the  said  Catherine^  or  such 
of  them  as  should  be  then  subsisting  or  capable  of  taking 
effect.     But  in  case  Beeby  Eilbeck  should  die  in  the  life- 
time of  the  said  Catherine^  then  to  such  uses,  upon  such 
trusts,  and  for  such  intents,  &c.,  as  she  Catherine^  by 
any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  to  be  by  her  signed,  sealed,  and 
delivered  in  the  presence  of,  and  to  be  attested  by,  two 
or  more  credible  witnesses,  should  direct  or  appoint  ^ 
and  in  default  of  such  appointment  to  the  uses,  trusts, 
intents,  8cc,  expressed  concerning  the  premises  by  the 
indenture  of  the  4th  of  May  1799,  or  such  of  them  a& 
should  be  then  subsisting  or  capable  of  taking  effect. 


1826. 


The  marriage  between  Cathetine  Merriman  and  Beeby 
Eilbeck  was  solemnized.  Shortly  afterwards,  by  her  will, 
bearing  date  the  24th  of  December  1800,  and  duly  at- 
tested by  three  witnesses,  Catherine^  in  exercise  of  her 
power  under  the  indenture  of  the  4th  of  November  1800, 
devised  the  messuages  comprised  in  it  to  her  husband, 
Beeby  Eilbeck,  in  fee. 


Some  years  afterwards,  by  indenture  bearing  date  the 
8th  of  October  1811,  and  made  between  and  executed 
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1826.       by  Beefy  Eilbeck  of  the  one  part,  and  Catherine  EiJbed: 
of  the  other  part,  which  recited  the  indentures  of  the  Sd 
and  4th  of  May  17999  so  far  as  regards  the  general 
power  of  appointment  thereby  given  to  Catherine  EHbedj 
but  did  not  take  any  notice  of  the  indenture  of  the  4th 
o^  November  1800 ;  it  was  witnessed,  that  she,  Catherine 
Eilbeck^  by  virtue  of  the  power  and  authority  reserved 
to  her  by  the  said  recited  indenture,  and  by  virtue  of  all 
jther  powers  and  authorities  enabling  her  in  that  behalf 
did  limit,  direct,  and  appoint  that  the  said  messuages 
should  be  and  enure  to  the  use  oi  Beehy  Eilbeck  and  his 
assigns  during  his  life ;  after  his  decease,  to  the  use  of 
Catherine  Eilbeck  for   her  life;   after  her  decease,   to 
the  use  of  all  the  children  of  Catherine  Eilbeck  by  Beeby 
Eilbeck^  as  she  should  by  deed  appoint ;  and,  in  default 
of  such  appointment,  to  the  use  of  all  such  children  as 
tenants  in  common  in  tail;  with  remainder  to  Beebf 
Eilbeck  in  fee.    This  deed  was  attested  by  two  witnesses 
only. 

Catherine  Eilbeck  afterwards  died  in  the  lifetime  of 
her  husband,  Beeby  Eilbeck. 


It  was  admitted  that  the  will  of  Catherine  Eilbeck 
a  due  execution  of  the  power  given  to  her  by  die  mar- 
riage settlement,  and  that  the  deed  of  1811  was  not 
authorised  by  any  power  vested  in  Mrs.  Eilbeck  at  the 
time  she  executed  it,  and  was  totally  inc^rmtive  for  the 
direct  purpose  for  which  it  was  made.  Bat  the  qnestioo 
in  the  cause  was,  whether  the  deed  amounted  to  a  revo- 
cation of  the  will  ? 

Mr.  Sugden  and  Mr.  Whitnuirshj  for  the  Plaintifi. 

By  the  will  the  testatrix  devises  to  her  husband  in 
fee;  by  the  deed  of  October  1811)  she  gives  hin  a  life 
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estate  only,  with  remainders  over.  This  intention  is 
totally  inconsistent  with  the  intention  in  the  will ;  and 
although  the  deed  is  ineffectual  for  the  immediate  pur- 
pose for  which  it  was  executed,  yet,  as  clearly  manifest- 
ing an  intention  contrary  to  the  previous  intention  which 
it  was  the  object  of  the  will  to  carry  into  effect,  it  must 
be  held  a  revocation  of  the  will.  Hick  v.  Morse  (a) ; 
Goodtitle  v.  Otxay  [b) ;  Shove  v.  Pincke,  {c) 


5^7 
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Mr.  FonUanque  and  Mr.  Swanrtj  for  two  of  the  De- 
fendants who  were  interested  in  supporting  the  will. 

The  deed  of  October  1811  did  not  revoke  the  will. 

1st.  When  Mrs.  Eilbeck  executed  that  deed,  she  was 
not  sui  juris^  for  she  was  then  under  coverture;  and  as 
there  was  no  power  vested  in  her  of  which  that  deed 
could  be  deemed  an  execution,  the  deed,  as  her  deed,  is 
a  mere  nullity.  In  sealing  and  delivering  it,  she  went 
through  an  idle  ceremony,  to  which,  in  the  case  of 
a  married  woman,  the  law  allows  no  effect  whatever. 
The  Court  might  just  as  well  receire  parol  evidence  of 
the  declarations  of  the  testatrix,  to  show  a  change  of 
her  intention,  as  look  at  the  contents  of  this  deed. 


It  may  be  stated  as  a  doctrine  of  law,  that,  where  an 
instrument  is  in  itself,  and  from  some  intrinsic  defect, 
inoperative  for  the  direct  purpose  for  which  it  was  made^ 
it  shall  not  have  the  effect  of  revoking  a  will  by  reason 
of  any  inconsistency  which  may  exist  between  the  dis- 
positions contained  in  the  will  and  the  purpose  which  the 
instrument  was  meant  to  effectuate,  but  as  to  which  it 


(a)  Ambler^  215. 

lb)  1  Bo9,  4-  Pu/.  576.      7  T. 
R.  779.   3  Ve».  615.,  under  the 
9ame  of  Cane  v.  Holford. 

Pp  2 


(c)  5T.R,  1S4.310. 


18 


^68 


CASES  IN  CHANCERY. 


1826. 


ElLBECK 
V. 

Wood. 


is  thus  inoperative.  This  was  expressly  decided  in  £r« 
parte  the  Earl  of  Ilchester.  {a)  The  words  of  Sir  WU^: 
Ham  Grant  in  that  case  {b)  are :  ^^  If  the  instrument  is : 
so  made  as  to  be  incapable  of  operating,  I  cannot 
conceive  how  an  instrument  inoperative  to  its  direct 
purpose  can  give  effect  to  an  intention  of  which  I  know 
nothing  but  by  that  purpose :  there  is  no  legal  cer- 
tainty." In  the  case  of  ex  parte  the  Earl  of  Ilchester^ 
the  question  was,  whether  the  appointment  of  a  testa- 
mentary guardian,  duly  attested  by  two  witnesses,  was 
revoked  by  a  subsequent  codicil  appointing  dtfiferait. 
guardians,  but  unattested  ?  and  it  arose  upon  the  statute 
(12  Car.  2.  c.24*.  5.8.),  which  requires  a  will,  appointing 
a  testamentary  guardian,  to  be  executed  by  two  wit- 
nesses, but  says  nothing  as  to  the  mode  in  which  such  a 
will  shall  be  revoked.  That  case  had  the  fullest  con- 
sideration bestowed  upon  it.  The  Lord  Chancellor 
called  in  the  assistance  of  Lord  AlvariUy^  then  Chief 
Justice  of  the  Common  Pleasy  and  Sir  WiUiam  Grants 
Master  of  the  Rolls ;  and  after  they  had  taken  time  ta 
consider,  they  all  concurred  in  opinion  that  the  codicil, 
being  in  itself  inoperative  for  the  purpose  it  was  meant 
to  effect,  could  not  be  held  a  revocation  of  the  will 
The  principle  of  that  case  is  an  author!^  directly  in 
point. 


2dly.  It  would  be  contrary  to  the  express  provisions 
of  the  statute  of  frauds  to  allow  this  deed,  attested  as  it 
is  by  only  two  witnesses,  to  be  a  revocation  of  the  will 


A  devise  may  be  revoked  by  any  of  the  means  pointed 
out  by  the  statute  of  frauds  * ;  or  it  may  be  revoked,  or. 


{a)  7  Vet.  348. 


{b)  7  rer.578. 


*   The     statute    of    frauds,    **  no  devise  in  writing  of  kncis 
S9  Cat  s.  C.3.  $6.  provides  that    tenements,  or  hereditaments^  not 

more 
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more  correctly  speaking,  rendered  inoperative,  by  the 
testator's  interest  ceasing,  or  being  changed,  between 
the  time  of  making  his  will  and  his  death. 

This  latter  species  ofrevocation  is  more  in  the  nature  of 
an  ademption  than  of  a  proper  revocation,  and  is  quite  in- 
dependent of  the  statute  of  frauds.  If  a  man  devises  his  es- 
tate by  will,  duly  attested,  and  afterwards  conveys  it  to  a 
purchaser,  the  will  is  rendered  inoperative  as  to  this  es- 
tate, whether  the  conveyance  happens  to  be  attested  by 
three  witnesses  or  two  witnesses  only,  or  is  not  attested  at 
all ;  and  as  the  rule  of  law  requires  that,  in  order  to  ren- 
der a  devise  valid,  the  testator  should  be  seized  at  the  time 
of  making  the  will,  and  from  thence  continuously  to  the 
time  of  his  death,  the  operation  of  the  will,  in  such  a 
case,  would  not  be  restored  by  a  subsequent  reconvey- 
ance of  the  estate  to  the  testator.  In  such  cases,  the 
revocation  of  the  devise  depends  on  the  principle  of 
ademption,  and  in  no  degree  on  the  intention,  or  sup- 
posed intention,  of  the  testator.  So,  a  fine  or  feoffinent} 
for  the  express  purpose  of  confirming  a  will,  would  re- 
voke it  (see  BoWs  Abr.  1.  p.  614.,  &c.) ;  and  as  the  effect 
of  these  instruments  depends  not  on  the  intention  of 
the  testator,  but  upon  a  rule  of  law,  they  are  clearly  not 
within  the  provisions  of  the  statute  of  frauds,  which  only 
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any  clause  thereof,  shall  at  any 
time  after  the  said  24th  day  of 
Jungf  be  revocable,  otherwise 
than  by  some  other  will  or  codicil 
in  writing,  or  other  writing  de- 
claring the  same,  or  by  burning, 
cancelling,  tearing,  or  obliterat- 
ing the  same  by  the  testator  him- 
self, or  in  his  presence,  and  by 
his  directions  and  consent ;  but 
all  devises  and  bequests  of  lands 
and  tenements,  shall  remain  and 

Pp 


continue  in  force,  until  the  same 
be  burnt,  cancelled,  torn,  or  ob- 
literated by  the  testator,  or  his 
directions  in  manner  aforesaid,  or 
unless  the  ^me  be  altered  by 
some  other  will  or  codicil  in 
writing,  or  other  writing  of  the 
devisor,  signed  in  the  presence  of 
three  or  four  witnesses,  declaring 
the  same;  any  former  law  or 
usage  to  the  contrary  notwith- 
standing." 

3  requires 
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requires  that,  in  the  case  of  wills,  as  in  other  cases  pro- 
vided for  by  that  statute,  the  actual  intention  of  the 
party,  in  order  to  become  effectual,  shall  be  authenti- 
cated in  the  manner  pointed  out  by  the  act.     All  the 
cases  since  the  statute  of  frauds,  in  which  it  has  been 
decided  that  an  instrument  not  attested  by  three  wit- 
nesses has  had  the  effect  of  rendering  a  will  inoperatiTe^ 
have  been  cases  of  ademption,  not  cases  of  i^vocatioii, 
properly  so  called.      Goodtitle  v.  Otway,  cited  on  the 
other  side,  was  a  case  of  ademption,  not  of  revocatioD. 
There  has  been  no  decision  since  the  statute  of  frauds, 
that  an  instrument,  not  attested  by  three  witnesses,  aod 
not  altering  the  testator*s  estate  so  as  to  effect  an  ademp- 
tion, could  operate  as  a  revocation  of  his  will.     Indeed, 
such  a  decision  would  be  a  direct  reptel  of  the  statute. 


There  are  certainly  some  dicta  to  be  found  in  the 
books,  which  seem  to  lean  the  other  way;  but  those 
dicta  must  generally  be  understood  as  referring  either  to 
wills  not  of  land,  or  to  the  operation  of  the  rules  of  law 
independently  of  the  statute  of  frauds.  Lord  Ktm^tnit 
dictum  in  Shave  v.  Pincke  is  certainly  an  exception ;  but 
the  authority  of  that  dictum  seems  to  be  expressly  denied 
by  Lord  Alvanley  in  ex  parte  the  earl  of  Ikhester.  [a) 

In  the  case  of  Rider  v.  Wager  (i),  the  testator  devised  a 
moiety  of  his  real  estate  to  his  eldest  daughter;  andheafler- 
wards  on  her  marriage  covenanted  to  settle  the  moiety  on 
himself  for  life,  remainder  toher and  her  intended  husband 
for  their  lives,  remainder  over.  ^^  It  was  insisted,  and  so 
held  by  the  court,"  says  the  report,  "  that  though  this 
was  but  a  covenant,  and  therefore  at  law  no  revocation 
of  the  will,  yet,  being  for  a  valuable  consideration,  it  was 
in  equity  tantamount  to  a  conveyance,  and  consequently 


(a)  7  Ves,  574. 


(6)  2  P.  Wnu.  529. 


a  revoc- 
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a  revocation."  Why  was  it  not  a  revocation  at  law  ?  If 
a  mere  intent  to  revoke,  though  not  manifested  by  an 
instrument  attested  by  three  witnesses,  could  be  a  revo- 
cation, the  covenant  shewed  as  clear  an  intention  to  re- 
voke as  in  the  present  case  can  be  manifested  by  the 
deed  of  1811.  It  was  a  revocation  in  equity,  because 
there  it  was  equivalent  to  a  conveyance,  and  therefore 
had  the  effect  of  an  ademption.  Cotter  v.  Sayer  (a),  is 
to  the  same  effect.  In  Beard  v.  Beard  (&),  the  testa- 
tor by  his  will  gave  all  his  real  and  personal  estate  to 
his  brother,  and  afterwards  by  deed  poll  gave  it  to  his 
wife.  The  deed  poll  was  void  from  the  incapacity  of 
the  wife  to  take :  yet  it  was  held  to  operate  as  a  revoca- 
tion of  the  dispositions  contained  in  the  will  as  to  the 
personal  estate,  but  not  as  to  the  real.  Why  did  it  re- 
voke the  bequest  of  the  personalty  only  ?  Change  of 
intention  was  equally  manifested,  whether  real  estate  or 
personal  was  in  question;  but  as  to  real  estate,  the 
statute  of  frauds  would  not  permit  the  contents  of  the 
deed-poll  to  be  looked  at  for  the  purpose  of  collecting  an 
intention  to  revoke.  The  late  case  oi Matthews  v.  Vetui' 
bles  (c\  also,  is  a  direct  authority  against  the  plaintifls. 
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It  will  not  be  denied  that  this  will,  although  made 
under  a  power,  must  for  the  purpose  of  revocation  as 
well  as  for  all  other  purposes,  be  considered  as  ti  pro- 
per will,  and  nothing  will  therefore  turn  upon  that  point. 

Mr.  SugdeUj  in  reply. 

The  will,  though  made  under  a  power,  must  unques- 
tionably be  considered  as  subject  to  the  same  rules  as  a 
proper  will.    But,  considering  it  in  that  lights  the  argu« 


(a)  2  P.  Wnu,  624. 
(c)  2  B'mg,  136. 


{b)  3  Atk,  71.     See  supra^  419,  420. 
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ment  of  tfie  defendants  fails  on  both  the  points  which 
they  have  raised. 

The  testatrix,  as  to  the  estates  in  question,  and  for 
all  purposes  relating  to  her  power  over  them,  was  sid 
Jurisj  capable  of  entertaining  an  intention  and  of  giving 
effect  to  that  intention;  there  is  nothbg,  therefore,  in 
the  argument  for  the  defendants  on  that  head.  The 
case  of  ex  parte  the  Earl  of  llchester  does  not  apply. 

As  to  the  second  point,   all   the  authorities  are  in 
lavour  of  the  proposition,  that  an  instrument,  purport- 
ing to  be  a  conveyance  of  an  estate,  will  have  the  effect 
of  revoking  a  will,  though  inoperative  as  a  conveyance. 
The  statute  of  frauds  has  nothing  to  do  with  the  question. 
In  Rider  y.  Wager^  and  Cotter  y»  Sayerj  the  covenant  was 
not  a  revocation  at  law,  because  at  law  it  amounted  merely 
to  a  contract,  and  the  testator  might,  before  execution  of 
the  contract,  change  his  mind  and  prefer  to  suffer  in 
damages.*  Beard  v.  Beard  is  explained  in  ex  parte  the 
Earl  of  llchester,  where  all  the  cases  are  collected.     In 
Matthews  v.  Fenables  there  was  a  codicil  which  amounted 
to  a  republication  of  the  will ;  and  the  Court  must  have 
decided  the  case  upon  that  ground.   * 


Atig.  14.  TTie  Master  of  the  Rolls, 

After   stating  the   circumstances,   and  that  he  had 
looked  through  all  the  authorities,  observed  that  the  case 

was  one  of  so  much  nicety,  and  at  the  same  time  of  such 

* 

importance,  that  he  should  not  think  himself  justified  in 
deciding  it  without  first  taking  the  opinion  of  a  court  of 
law.  In  1811,  Mrs.  EilhecJc  had  no  power  to  appoint  by 
deed,  if  she  died  in  the  lifetime  of  her  husband.  The  ap- 


•  See,  as  to  this  poiht,  RoUe^s  Ahr.  L  p.  615. 
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pointment  made  in  1 8 1 1,  therefore,  was  perfectly  inopera- 
tive from  the  commencement;  and  the  question  was^ 
whether,  though  inoperative  as  an  appointment,  it  could 
be  considered  as  a  revocation  of  the  previous  will  ?  On 
the  on«  hand,  the  cases  mentioned  by  Lord  AlvanUy  in 
ex  parte  the  Earl  of  Ilchester,  in  which  a  bargain  and 
sale  without  enrolment,  and  a  feoffinent  without  livery 
have  been  held  revocations,  and  some  other  authorities 
of  an  analogous  kind,  have  been  cited  as  favourable  to 
the  doctrine  that  there  has  been  a  revocation.  Reli- 
ance, too,  is  placed  on  the  dictum  of  Lord  Kenyan  in 
Shove  V.  Pincke^  where  he  says  (a),  "  Even  supposing 
the  deed  was  an  inadequate  conveyance  for  the  purpose 
for  which  it  was  intended,  still,  if  it  demonstrate  an  in- 
tention to  revoke  the  will,  it  amounts  in  point  of  law  to 
a  revocation."  The  circumstances  of  that  case,  however, 
did  not  call  for  an  actual  determination  on  the  point; 
and  the  decision  there  seems  to  have  proceeded  on  the 
ground,  that  the  deed,  on  which  the  question  arose,  was 
not  an  inoperative  instrument.  On  the  other  hand,  in 
the  late  case  of  Matthews  v.  Venables  it  was  held,  that 
an  instrument,  void  as  a  deed,  could  not  operate  as  a 
.  revocation  of  a  prior  will.  His  Lordship,  as  he  thought 
that  a  case  should  be  sent  to  a  court  of  law,  refrained 
from  intimating  what  his  own  opinion  was. 


1826. 


A  case  was  sent  to  tlie  Court  of  King's  Bench. 


The  case,  after  setting  forth  the  different  instruments, 
and  stating  that  it  was  admitted  that  the  will  of  Cathe* 
fine  Eilheck  was  a  due  execution  of  the  power  given  to 
tier  by  the  marriage  settlement,  and  that  no  estate  or 
interest  passed  by  the  deed  of  the  8th  oS  October  1811, 
submitted  the  following  question  to  the  Court : 

a)  5  Term  Rep   199. 

Whether 


«74 


1826. 


CASES  IN  CHANCERY. 

Whether  the  indenture  of  the  8th  day  of  October 
181 19  operated  as  a  revocation  of  the  will  of  Catherine 
EUbeck^  bearing  date  the  24th  day  oi December  1800? 

The  four  judges  of  the  Court  of  King's  Boich  cer- 
tified, that  the  indenture  of  the  8th  of  October  1811,  did 
not  operate  as  a  revocation  of  the  will. 


Jti^s.  1827.         The  cause  coming  on  for  further  directions  before 

the  Master  of  the  Rolls*,  the  certificate  of  the  Court 
of  King's  Bench  was  confirmed  without  argument,  and 
without  opposition  from  any  of  the  parties  to  the  suit. 


*  %  John  Leach, 
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FRANKLIN  v.  The  BANK  OF  ENGLAND. 


Rolls. 

July  IS. 
Aug.  4, 

JOHN  FRANKLIN,  by  his  will,  executed  and  attest-  Where  a  to- 
ed, so  as  to  pass  freehold  property,  devised  his  real  J^of^tock" 
estates  to  his  son,  Thomas  Franklin^  for  life,  remainder  in  the  govern- 
to  his  the  testator's  grandson,  Richard  Franklin^  for  life,  bequeaths  it 

with  other  remainders  over,  and  the  itsual  limitations  to  spedficaJly, 

'  .the  Bank  can- 

Gearge  Jones  BeoaOj  as  a  trustee  to  preserve  contmgent  not  refuse  to 

uses  and  estates.     He  next  bequeathed  all  the  monies  ^^^J^^^ 

which  he  might  have  at  the  time  of  his  decease  in  the  transfer  it,  he 

the  3  per  cent,  consolidated  bank  annuities,  or  any  other  j^ted^o^he" 

public  funds,  to  Catherine  Sevan  and  George  Jones  Bevan,  le«icy. 

and  the  survivor  of  them,  and  the  executors,  &c  of  such  haviSg.Sder 

survivor,  upon  the  trusts,  and  for  the  uses  before  men-  "*"®  areum- 

1  t  1  stances  re- 

tioned  concemmg  his  real  estates,  as  nearly  as  the  nature  fused  to  per- 

of  the  property  would  admit.     Then,  after  giving  some  JJ^' ^^t^^r 
trifling  legacies,  he  devised  and  bequeathed  the  residue  a  decree  was 
of  his  real  and  personal  estate,  subject  to  the  payment  ^^^  ^^ 
of  his  debts  and  funeral  expenoes,  and  of  the  foregoing  costs, 
and  such  legacies  as  he  should  give  by  a  codicil  which  he 
intended  to  make,  to  Thomas  Franklin,  his  heirs,  exe- 
cutors, and  administrators  and  assigns ;  and  he  appointed 
him  his  sole  executor. 

By  a  codicil,  the  testator  gave  to  his  grandson,  Richard 
Franklin,  a  legacy  of  10,000/.,  which  he  charged  on  all 
his  real  and  personal  estates. 

The  testator  died  on  the  29\h  oS  November  1824-,  leav- 
ing 16,500/.  thxee  per  cent.  c(7n5o/bank  annuities  standing 
in  his  name. 

On  the  10th  of  May  1825,  the  executor,  Thomas 
Franklin,  filed  his  bill  against  the  Bank  of  England, 

George 
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1826*        George  Jones  Sevan,  who  was  the  surviving  trustee,  and 

p      "  Richard  Franklin^  the  remainder-man  for  life.  He  alleged, 

V.  that,  havine  occasion  for  the  16,500/.  bank  annuities  for 

The  Bank  nf  '  o 

England.  ^®  purpose  of  paying  the  testator's  debts  and  legacies, 
he  had  applied  to  the  Bank  to  sell  and  transfer  the  stock ; 
that  the  other  personal  estate  and  efiects  of  the  tes- 
tator were  wholly  insufficient  for  that  purpose  ;  and  that 
the  Bahk  made  various  objections  to  his  title  to  have  the 
stock  sold  out  and  transferred.  The  prayer  was,  that 
the  Governor  and  Company  of  the  Bank  of  England 
might  be  directed  to  permit  the  Plaintiff  to  sell  and 
transfer  the  stock,  and  that,  if  necessary,  an  account 
might  be  taken  of  the  testator's  personal  estate. 

The  Bank,  by  their  answer,  stated,  that  they  did  not 
know  whether  the  Plaintiff  had  occasion  for  the  stock  for 
*the  purposes  mentioned  in  the  bill ;  that  application  had 
been  made  at  the  proper  office  of  the  Bank  to  permit  the 
16,500/*  stock  to  be  sold,  for  the  purpose  of  discharging 
the  debts  and  legacies  of  the  testator ;  that  they  had  re- 
fused to  comply  with  such  application,  because  the  stock 
ought  to  be  transferred  into  the  names  of  Catherine  Be- 
van  and  George  Jones  Bevan,  to  whom  it  was  bequeathed 
by  the  will ;  that  they  had  at  all  times  been  ready  and 
willing  to  permit  a  sufficient  part  of  the  stock  to  be  sold 
for  the  payment  of  the  testator's  debts ;  and  that  they 
were  ready  to  act  as  the  Court  should  direct,  on  being 
indemnified  and  paid  their  costs. 

The  only  question  in  the  suit  was,  whether  the  Bank 
wfis  justified  in  refusing  to  permit  an  executor  to  transfer 
stock  specifically  bequeathed  ? 

It  was  admitted,  on  all  sides,  that  the  circumstance  of 
the  executor  being  also  tenant  for  life  of  the  stock  spe- 
cifically bequeathed,  did  not  affect  the  question. 

It 
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It  was  not  suggested  on  the  part  of  any  of  the  Defend-        1826. 
ants,  that  the  executor  had  assented  to  the  legacy,  ^^-  ■  ^ 

V. 

The  Bank  of 
Mr.  Sugderiy  for  the  PlaintiflFs.  Englamd. 

Stock,  being  personal  assets,  vests  in  the  executor; 
and  the  executor,  in  asserting  a  right  to  transfer  it,  or  to 
call  for  a  transfer  of  it,  stands  on  his  legal  title.     That 
title  is  not  affected  by  the  circumstance  of  the  stock 
being  specifically  bequeathed ;  for,  till  the  assent  of  the 
executor,  a  specific  legacy  does  not  vest  in  the  legatee. 
What  title,  then,  has  the  Bank,  which  can  be  opposed  to 
the  legal  title  of  the  executor  ?   Whence  do  they  derive 
that  authority,  which  they  have  usurped,  of  controlling  his 
legal  rights  ?     They  say  that,  by  the  acts  of  parliament, 
so  much  of  the  will  as  relates  to  the  stock  is  required  to 
be  entered  in  the  books  of  the  Bank  in  the  proper  office, 
and  that  this  notice  of  the  trusts  of  the  will  converts  them 
into  a  species  of  trustee.     A  novel  kind  of  trustee,  unlike 
any  other  trustee  known  to  the  law,  they  must  in  that 
case  be ;  for  they  have  no  estate  or  interest  in  the  fund 
with  the  administration  of  which  they  choose  to  interfere, 
but  are  merely  the  agents  employed  by  government  in 
transacting  the  details  of  business  connected  with  the 
national  debt.     Even  if  they  were  the  debtor,  instead  of 
being  only  the  agent  of  the  debtor,  what  right  would 
they  have  to  interfere  in  the  administration  of  the  trusts 
of  the  will  ?  Who  ever  heard,  that,  where  a  testator  be- 
queaths specifically  a  sum  which  is  owing  to  him,  the 
debtor  could  presume  to  say  to  the  executor,  <<  I  will 
not  pay  the  debt  to  you,  because  I  know  that  the  testator 
has  bequeathed  it  specifically  ?'  « 

The  question  is  in  no  degree  altered  by  the.  clauses 
in  the  acts  of  parliament  on  this  subject,  which  provide, 
that  the  owner  of  stock  may  devise  it  by  will  attested  by 

two 
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two  or  more  credible  witnesses.     It  is  perfectly  clear  that 
a  devise  by  such  a  will  does  not  separate  stock  from  the 
V,  general  assets.     The  stock  still  remains  liable  to  the  pay- 

BhwInd?  t^'^^^  ^f  debts ;  and,  therefore,  till  the  executor  assents, 
the  subject  of  the  bequest  must  remain  vested  in  him. 
This  is  an  incident  which  (lows  necessarily  from  the  cha- 
racter of  personal  estate,  which  both  the  nature  of  the 
thing  and  the  enactments  of  the  l^islature  have  im- 
pressed upon  it.  In  fact,  it  makes  no  difference  either 
in  the  rights  of  the  parties  or  in  the  course  followed  by 
the  Bank,  whether  a  will  is  or  is  not  attested  by  two  wit- 
nesses :  for,  though  it  probably  was  the  intention  of  the 
acts  creating  the  different  species  of  stock,  that  stock 
should  hot  pass  except  by  a  will  attested  by  two  wit- 
nesses ;  yet  this  Court  has  uniformly  held,  that,  even  if 
a  will  bequeathing  stock  is  not  so  attested,  still  th» 
executor  holds  the  stock  upon  trust  for  the  person  to 
whom  it  is  bequeathed. 

If  the  Bank  possess  the  prerogative  which  they  now 
claim,  how  can  any  executor  proceed  in  the  administration 
of  assets?  Actions  may  be  brought  against  him  by 
creditors  of  his  testator,  who  may  have  left  standing 
in  his  name  stock  to  a  large  amount,  but  specifically 
bequeathed :  and,  while  that  stock  remains,  the  cxecntor 
cannot  plead  plene  administravit.  He  will  thus  be 
unable  to  defend  himself  at  law ;  at  the  same  time  that 
he  will  be  without  the  power  of  touching  the  abundant 
assets  which  actually  exist.  The  result  must  be,  that 
the  assets  of  every  testator  who  bequeaths  stock,  must 
be  administered  in  chancery,  merely  because  such  is  the 
good  will  and  pleasure  of  the  Bank  of  England.  Ought 
they  not  to  be  required  to  shew  a  clear  authority,  derived 
fi*om  some  act  of  parliament,  before  they  shall  be  per- 
mitted to  force  upon  His  Majesty's  subjects  so  much  ex- 
pensive and  useless  litigation  ? 

They 
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They  say,  indeed,  in  their  answer,  that  they  have        1826. 
always  been  ready  and  willing  to  permit  the  sale  of  so     pr[^^nL 
much  of  the  stock  as  will  be  sufficient  for  the  payment  «. 

of  the  testator's  debts.  Are  they  then  the  forum,  in  k^^luib* 
which  the  accounts  of  the  testator's  estate  are  to  be  taken  ? 
Are  their  clerks  to  become  judges  in  equity  ?  This  pre- 
tended modification  of  therr  usurped  power,  is,  in  fact, 
an  additional  usurpation :  but  it  shews  the  fallacy  of  the 
whole  of  their  claim ;  for  the  executor  cannot  stand  in 
one  relation  to  one  portion  of  the  stock,  and  in  a  different 
relation  to  the  residue  of  it.  When  they  say  that  they 
are  willing  to  permit  him  to  sell  a  part  of  it,  they  admit 
his  legal  title,  and  that,  to  a  certain  extent  at  least,  they 
have  no  right  to  control  him ;  and  it  is  impossible  for 
them  to  shew  that  they  have  any  jurisdiction  to  ascertain 
how  much  of  the  stock  shall  be  at  hi^  disposition,  and 
how  much  shall  not 

The  distinctions  between  specific  and  general  legacies 
are  oflen  very  nice ;  especially  as  applied  to  wills  which 
dispose  of  stock.  What  a  mass  of  litigation  will  be 
created,  if  the  executor  is  not  to  have  the  disposition  of 
the  stock,  where  it  is  specifically  bequeathed,  bat  is 
to  have  the  disposition  of  it,  where  it  is  not  specifically 
bequeathed?  Is  it  for  the  advantage  of  the  Bank^ 
to  be  entangled  in  questions  depending  on  such  nice 
distinctions  ? 


Mr.  Ham  and  Mr.  Phillimore^  for  the  Bank. 

The  relative  rights  of  an  executor,  and  a  specific 
legatee  to  stock  in  the  government  funds,  are  not  the  same 
as  in  other  property ;  because,  in  respect  to  stock,  these 
rights  depend  upon  the  express  enactments  of  parliament. 
The  acts  creating  the  difierent  species  of  stock,  provide^ 

(a)  Geo,  L  ti.2»  c«19.  #.00. 


o. 
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that  the  owner  of  it  may  devise  it  by  will  attested  by  two 
witnesses;  that  the  devisee  shall  not  receive  payment 
till  so  much'  of  the  will  as  relates  to  the  stock  be  entered 
"^  ^^D^^  in.  the  proper  oflSce  at  the  bank ;  and  that  in  default  of 
such  devise,  the  stock  shall  go  to  the  executor.  This 
implies,  that  where  it  is  so  devised,  it  shall  not  go  to  the 
executor.  At  the  utmost,  he  can  have  only  a  qualified 
right  in  it  —  a  right  to  have  it  applied,  so  &r  as  ne>. 
cessary,  in  the  payment  of  the  testator's  debts. 

Accordingly,  it  has  ever  been  the  uniform  practice  of 
the  Bank,  not  to  permit  the  executor  by  his  own  mere 
'  authority  to  transfer  stock  specifically  bequeathed.     This 

rule  has  been  acted  on  for  more  than  a  century ;  and 
may  be  regarded  as  a  practical  exposition  of  the  law. 
The  Bank,  having  notice  of  the  specific  bequest,  is  bound 
to  protect  the  interests  of  the  specific  devisee ;  and  the 
protection  which  their  rule  affords  to  legatees,  prevents 
many  suits,  which  would  otherwise  be  necessary  in  order 
to  check  the  misconduct  of  executors. 

The  Bank  has  no  wish,  in  this  case,  to  resist  a  transfer 
to  the  Plaintiff,  or  as  he  may  direct,  if  the  Court  shall 
be  of  opinion  that  he  is  entitled  to  such  a  decree.  But 
as  they  have  acted  fairly  and  properly  in  the  discharge 
of  their  trust,  and  of  the  public  duty  imposed  on  them, 
they  must  have  their  costs  out  of  the  fund. 

Mr.  Tinneyj  for  the  other  Defendants. 

Mr.  Sugderij  in  reply. 

That  the  stock  vests  in  the  executor,  whether  speci- 
fically bequeathed  or  not,  is  indisputable:  a  specific  de- 
vise of  it  cannot  prevent  it  from  so  vesting ;  though  it 
gives  the  devisee  the  same  rights  as  against  the  executor 

and 
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and  the  assets  of  the  testator,  as  is  given  to  the  specific        1826. 
legatee  by  the  specific  bequest  of  any  other  personal      p     ' 
chattel.     Even  where  a  chattel  real  is  specifically  de-  v. 

vised,  it  vests  in  the  executor,  and  he  may  sell  it  In  r^qu^„i,^ 
several  of  the  cases,  the  executor  has  brought  an  action 
against  the  Bank ;  and  the  Bank  have  come  to  this  Court 
for  an  injunction.  Every  application  of  that  kind  has 
been  an  admission,  on  the  part  of  the  Bank,  that  the  legal 
title  of  the  executor  was  unquestionable ;  and  as  they 
have  failed  in  every  case  in  which  they  have  asked  an 
injunction,  it  is  clear  tnat  they  have  no  equity  to  control 
his  legal  right. 

What  the  rule  of  the  Bank  may  be,  or  what  the  length 
of  time  during  which  they  have  acted  on  it,  is  of  no  im- 
portance in  a  court  of  justice.  Our  complaint  is,  that 
their  rule  is  an  usurpation  of  their  own,  not  founded  on 
any  act  of  parliament,  not  sanctioned  by  any  court  of 
justice,  contrary  to  the  common-law  rights  of  the  subject, 
inconsistent  with  the  principles  of  equity,  and  subversive 
of  every  rule  connected  with  the  administration  of  assets. 

If  the  Plaintiff  is  entitled  to  a  transfer,  the  decree 
must  be  made  against  the  Bank  with  costs.  For,  in  that 
case,  what  will  have  been  the  effect  of  the  interference  ? 
Only  to  ha\re  made  a  suit  necessary,  by  their  refusal  to 
do  what  it  was  their  duty  to  do.  There  is  no  fact  now 
before  the  Court,  which  was  not  within  the  knowledge  of 
the  Bank,  when  they  refused  to  permit  the  executor  to 
transfer.  If  a  transfer  is  decreed,  the  Bank  must  have 
been  in  the  wrong,  and  they  must  pay  the  costs  of  the  suit 
which  their  resistance  to  the  rights  of  the  Plaintiff  has 
occasioned. 


Qq  Thf 
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PftAMKLIV 

TbeBatdci»r 

ElfftliANB. 


The  following  cases  were  cited  and  commeBted  upon 
in  the  course  cf  the  argument:  —  Pearson  y.  7%^ 
Bank  of  England  {a).  The  Batik  of  England  v.  Mqjffiit  {b)y 
Hartga  v.  The  Bcmk  of  England  {c\  The  Bank  of  Eng-- 
land  T«  Parsons  {d)^  Jhistin  v.  The  Bank  of  E$igland  {e\ 
The  Bank  of  Eng^nd  v.  Lunn{f)j  Bipbey  r.  Waters 
*aorth  (g). 


Aug.  4.  The  Master  of  the  Rolls. 

The  testator,  being  possessed  of  16^6001. 
bank  annuities,  makes  his  will,  attested  bj  three  wit- 
ilesses,  by  which  he  devises  his  real  estates  to  bis  son, 
Thomas  Franklin,  for  lifo,  with  retettnders  orer;  and 
then  gives  all  the  monies  which  he  might  have  in  the  three 
per  cent.  consoL  bank  annuities,  or  any  other  puUic 
funds,  unto  certain  trustees,  their  executors  and  adminif- 
trators,  upon  the  trusts  before  mentioned  conceminghis 
real  estate.  He  next  gives  some  small  legacies,  and  be- 
queaths his  residuary  personal  estate,  sulgect  to  his  debts, 
his  foregoing  legacies,  and  such  other  lq;acies  as  he 
might  bequeath  by  codicil,  unto  Tliomas  Frankliny  abso- 
lutely, whom  he  also  appoints  his  executor.  Bya  codicil 
be  bequeaths  to  his  grandson,  Bichard  Frankliny  tiie  sum 
of  10,000/.,  which  he  charges  upon  all  his  real  and  per- 
sonal estate.  The  testator  £ed  on  the  99th  day  of  No- 
vember  1824. 


The  bill  is  filed  by  Thomas  Franklm,  allegmg  that  he, 
as  executor,  had  occasion  for  the  S  per  cent,  stock  ki  or- 


(o)  2  Bro.  C.  C,  529.      2  Car, 
175. 
(fi)  5  Bro.  C,  C.  260, 
(c)  3  Vesey,  56. 


((f)  5  Veseffy  665. 
\e)  8  Vegeyy  522. 
(/)  15  Vetey^  569. 
{g)  7  F€$.  440. 


der 
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der  to  pay  the  debts  and  legacies  of  the  testator;  that  he        1826. 
had  applied  to  the  Bank  to  transfer  it;  and  lihat  they  re-     j,^'  "* 
fused.     The  Baak,  by  their  answers,  admit  the  applica«  «. 

tion,  and  their  reiiisal ;  and,  as  the  ground  of  that  acefuiialy  p,i«irAwn. 
they  state,  that  the  stock  ought  to  be  transferred  into  the 
names  of  the  trustees  to  whom  it  was  bequeathed ;  at  the 
same  time,  representing  that  they  were  ready  to  have 
permitted  the  sale  of  a  sufficient  part  of  the  stock  ibr  the 
payment  of  debts.  The  other  Defendants,  who  are  the 
surviving  trustee,  and  the  remainder-man  for  life^ 
neither  admit  nor  deny  that  it  was  necessary  for  the 
executor  to  have  recourse  to  the  stock  for  paying 
debts:  they  only  say,  that  they  were  informed  tl^at 
the  personal  estate  was  insufficient;  and,  in  fact,  on  the 
present  question  they  are  neutral  That  question  is,  — 
whether,  in  the  case  of  a  testator  dying  possessed  of 
stock  which  he  bequeaths  specifically,  the  Bwk  can 
refuse  to  permit  the  executor,  before  he  has  assented  to 
the  legacy,  to  transfer  the  stock. 

I  apprehend  that  the  question  has  arisen  pripcipally 
in  consequence  of  the  provisions  of  the  different  acts  of 
parliament  with  respect  to  the  public  funds.  And  of  the 
language  in  which  those  provisions  have  been  expressed. 
The  1  Geo.  1.  si.  2.  c.  19.,  after  creating  a  capital  or  joint 
stock,  on  which  annuities  at  the  rate  of  SpercenL.vret^  to 
be  attending,  declares  {sec.  9.)^  ^^that  all  persons  who  shall 
be  entitled  to  any  of  the  said  annuities,  ai^d  all  persons 
lawfully  claiming  under  them,  shall  be  possessed  thereof 
as  of  a  personal  estate,  and  the  same  shall  not.be  de- 
scendible to  the  heir."  It  then  enacts  {sec.  11.)  <<that 
the  said  capital  or  joint  stock,  or  any  share  or  interest 
therein,  and  the  proportional  annuity  attending  the  sami^ 
shall  be  assignable  and  transferable  as  this  act  directs, 
and  not  otherwise ;  and  that  there  shall  be  constantly 
•l^t,  at  aU  nyaggoBble  times,  in  the  office  of  the^^^d 

Q  q  S  chief 
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chief  accountant  for  the  time  being,  within  the  city  of 
London^  a  book  or  books,  wherein  all  assignments  or 
transfers  of  the  said  stock,  or  any  part  thereof,  and  the 
proportionable  annuity  attending  the  same,  at  the  rate 
aforesaid,  shall  be  entered  and  registered,  which  entries 
shall  be  conceived  in  proper  words  for  that  purpose,*  and 
shall  be  signeid  by  the  parties  making  such  assignments  or 
transfers,  or  (if  such  party  be  absent)  by  his,  her,  or  their 
attorney  thereunto  lawfully  authorized  by  writing  under 
his,  her,  or  their  hands  and  seals,  to  be  attested  by  two 
or  more  credible  witnesses;  and  that  the  person  or 
persons  to  whom  such  transfer  shall  be  made,  do  under- 
write his,  her,  or  their  acceptance  thereof;  and  that  no 
other  method  of  assigning  or  transferring  the  said  stock, 
and  annuities  attending  the  same,  or  any  part  thereof,  or 
any  interest  therein,  shall  be  good  or  available  in  law." 
It  probably  occurred  to  the  framers  of  the  act,  that  the 
language  of  this  clause  might  give  rise  to  a  doubt  whether 
the  newly-created  stock  would  be  subject  to  be  disposed  of 
by  will;  and,  to  prevent  any  misconstruction  on  that 
point,  the  next  section  provides,  "  That  any  person  or 
persons  possessed  of  such  stock,  with  the  annuity  or 
annuities  attending  the  same,  or  any  estate  or  interest 
therein,  may  devise  the  same  by  will  in  writing,  attested 
by  two  or  more  credible  witnesses;  but  that  such  devisee 
shall  receive  no  payment  thereupon,  till  so  much  of  the 
said  will  as  relates  to  the  said  stock  or  annuity  be  entered 
in  the  said  office ;  and  in  default  of  such  transfer  or 
devise,  the  said  stock  and  annuities  attending  the  same 
shall  go  to  the  executors  or  administrators." 


The  other  acts  creating  new  stocks  contain,  almost 
every  one  of  them,  provisions  nearly  similar;  and  these 
provisions  have  created  a  doubt,  whether  it  was  not  the 
intention  of  the  legislature  that  stock  should,  by  the  will, 
pass  to  the  devisee  without  the  assent  of  the  executor. 

BuV 
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But,  stock  being  admitted  to  be   personal  property,        1826. 
and  beinir  therefore  assets  in  the  hands  of  the  executor,     1,~  ^ 
it  seems  necessarily  to  follow,  that,  even  when  speci-.  v. 

fically  bequeathed,  it  vests  in  the  first  instance  in  the    "^^     "^ 
executor,  and  that,  till  an  assent  is  given  to  the  bequest,, 
his  are  the  hands  to  whom  it  must  be  transferred. 

In  principle,  there  are  great  difficulties  in  resisting 
the  right  of  the  executor.  The  stock  being  assets  in  his 
hands,  he  must,  in  respect  of  it,  be  liable  to  actions  at 
law ;  and  yet  he  would  not  have  the  control  of  the  fund, 
in  respect  of  which  his  legal  liability  existed.  In  nacase 
would  he  be  able  to  administer  the  fund,  without  coming 
into  the  Court  of  Chancery  for  protection  and  direction; 
and  questions  would  arise,  whether  bequests  of  stock 
were  or  were  not  specific,  for  the  determination  of 
which  new  suits  would  be  necessary,  before  it  could  be 
ascertained  whether  the  executor  was  entitled  to  a  trans- 
fer. In  these  questions  the  Bank  would  be  entangled : 
in  all  cases  they  would  be  converted  into  a  sort  of 
trustee ;  and  they  would  make  themselves  the  forum,  in 
the  first  instance,  to  take  the  executor's  accounts.  Here 
the  Bank  say,  that  they  were  willhig  to  allow  the  trans- 
fer of  the  stock,  if  it  were  shown  to  them  to  be  neces- 
sary for  the  payment  of  debts ;  but  how  could  that  point 
be  ascertained  without  taking  the  accounts  of  tlie  tesr 
tator's  estate  ?  And  where  is  the  authority  of  the  Bank 
for  assuming  such  a  power  ? 

The  question  is  not  altogether  untouched  by  authority. 
The  first  case  is  Pearson  v.  The  Bank  of  England  (a). 
A  lady  bequeathed  200/.  long  annuities  to  Pearson  for 
life,  and,  after  his  decease,  to  Mary  White  absolutely, 

(a)  2  Bro.  C.  C.  529.  and  3  Cox^  175. 

Q  q  3  and 
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1826*       and  appointed  Pearson  her  executor.     Mary  White  s6ld 
Feakkuk     ^®  Pearson  her  Reversionary  interest  in  the  long  annuities ; 
vsi  and,  the  Bank  having  refused,  on  their  joint  application, 

EiraLAinKi:    ^  permit  k  transfer  of  the  ^ock  into  Pearsarfs  name, 
they  filed  their  bill  There  it  appears  that  Lord  ThwrUm 
entertainled  a  doubt,  whether,  by  a  specific  bequest  of 
stock,  the  devisee  did  not,  by  virtue  of  the  act  of  par- 
liament^ take  the  stock  without  the  assent  of  the  exe- 
cutoh     "  The  entry,"  he  observed,  **  which,  according 
to  the  practice  in  the  case  of  a  specific  devise  of  stock, 
was  made  in  their  books,  was  ad  entry  of  that  clause  of 
the  will  by  t^hich  the  200/.  long  annuities  was  given, 
with  a  ddcquet  under  it  that  the  S00/«  were  not  to  be 
fransferred  in  the  lifetime  oi  PearsoUj  the  first  taker,  but 
to  be  transferred  to  White  on  his  death.    Now  this  entry 
took  no  notice  of  the  will  being  attested  by  two  witnesses; 
Md  yet,  by  the  words  of  the  statutes,  if  the  property  be 
not  altered,  either  by  transfer  and  acceptance  in  the 
books  of  the  Bank,  or  by  a  will  so  attested,  the  stock  is  to 
go  lb  executors.  His  Lordship  said  he  had  been  in  some 
measure  surprised,  on  reading  the  statutes,  to  find  them 
worded  as  they  are,  and  that  this  circumstance  of  the 
attestation  wa^  necessary ;  for  he  certainly  had  always 
conceived  devises   of  stock  to   stand  in   the  common 
situation  of  all  specific  legacies,  and  to  be  subject  equally 
to  the  assent  of  the  executor.     But,    on  reading  the 
acts,  it  seemed  pretty  clear  that  the  devise  of  stock  was 
in  the  nature  of  a  parliamentary  appointment,  and  that 
it  did  not  want  the  assent  of  the  executor;  and,  that 
being  so,  the  practice  of  the  Bank  seemed  strictly  right, 
and  they  ought  not  to  be  charged  with  more  duty  in 
Kespect  to  the  stocks  than  the  acts  of  parliamoit  impaie 
upoti  them."  Therefore,  the  application  being,  by  parties 
who  claimed,  not  as  personal  representatives  of  the  tes- 
tatrix, but  as  legatees  under  the  will,  and  one  of  them 

as 
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as  likewise  alienee   of   the    reversionary  interest,   he        l'826f 
directed  that  the  Bank  should  be  allowed  their  costs*  «'  ^    " 

Afterwards  Lord  Tkurlaw  altered  his  opinion  on  the  rJ^laiid 
construction  of  the  acts  of  parliament  relating  to  devises 
of  stock.  In  The  Bank  of  England  v.  Moffat  (a),  a 
testator,  in  whose  name  stock  to  a  large  amount  was 
standing,  gave  the  residue  of  his  personal  estate  to  three 
persons,  whom  he  also  appointed  his  executors,  upon 
trust,  to  pay  the  dividends  to  Elizabeth  Mqffatj  during 
her  life,  and,  after  her  death,  upon  certain  other  trusts. 
Elizabeth  MqffiU  was  one  of  the  trustees  and  executors.. 
The  probate  of  the  will  was  deposited  at  the  Bank ;  so 
much  thereof  as  related  to  the  testator's  stock  was  duly 
entered  in  the  proper  office;  and  in  the  respective 
transfer  books  in  which  the  stock  stood,  the  following 
entry  was  made —  ^  To  remain,  during  the  life  of  Eliza-' 
beth  Moffat,  and  at  her  decease  to  go  as  the  will  directs.' 
The  Bank  having  refused  to  permit  a  sale  or  transfer  of 
the  stock  to  such  person  as  the  trustees  and  executors 
should  appoint,  they  brought  an  action  against  the  cor« 
poration,  and  the  corporation  filed  a  bill  for  an  injunc- 
tion. On  the  motion  to  dissolve  the  injunction,  it  was 
argued,  for  the  Defendants,  that,  even  if  the  bequest  of 
the  residue  *^  could  be  deemed  a  specific  legacy,  it 
would,  like  any  other  specific  legacy,  require  the  assent 
of  the  executor ;  that  it  was  not  a  specific  l^acy,  and^ 
therefore,  even  according  to  the  rules  adopted  by  the 
Bank,  the  Defendants  were  entitled  to  call  for  a  transfer ; 
that,  in  any  maimer  to  reduce  this  bequest  to  a  specific 
legacy,  being  ^^pressly  given  after  debts  and  legacies 
paid^  the  assent  of  the  executor  was  necessary  to  ac- 
knowledge that  they  were  paid;  and  that,  until  that 

(a)  5  Bro.  C,  C.  260.    Lord  RedetdMs  note  of  his  own  ifigument 
loMr.i^Aft'tsditkHi. 

Q  q  4  acknow 
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1826.       acknowledgment  was  made,  the  Bank  could  not  see  to 

1,  ■  '  ■         the  riffht  transfer  of  the  stock,  because  the  creditors  and 
Franklin  ° 

V.  pecuniary  legatees  were,  by  the  terms  of  the  will,  as 

'BNw!ii^^^  much  specific  legatees  of  the  stock  as  the  residuary 
legatees."  The  Lqrd  Chancellor,  it  is  said,  <<  acceded  to 
this  idea  of  the  residue  being  like  a  specific  legacy,  and 
requiring  the  assent  of  the  executor ;  that,  the  act  of 
parliament  giving  a  power  to  devise,  and  treating  stock  as 
personal  property,  it  must  be  subject  to  all  the  incidents 
of  a  gift  of  personal  property."  A  more  accurate  note 
of  what  Lord  Thurlcno  said  on  that  occasion  is  given  in 
5  Vesey^  668.  *^  Thb  act  of  Parliament  could  not  be 
intended  to  take  the  case  even  of  a  specific  legacy  out 
of  the  general  rule :  the  assent  of  the  executor  must  be 
necessary;  and  it  must  be  applicable  as  assets.  How 
could  the- executor  defend  himself  upon  plene  aebninis' 
travit,  this  stock  being  in  the  Bank  ? ...  The  operation  of 
the  acts  was  to  enable  the  proprietor  of  stocks  to  make 
specific  bequests  of  them,  notwithstanding  the  previous 
negative  words  in  the  act ;  and,  therefore,  the  assent  of 
the  executors  is  necessary  to  the  validity  of  the  bequest, 
in  the  same  manner  as  their  assent  would  be  necessary 
to  the  validity  of  the  bequest  of  a  leasehold  estate,  bond 
debts,  &c.;  and,  therefore,  until  assent,  the  action  of 
the  executors  remained."  It  is  to  be  observed,  upon 
the  latter  part  of  Lord  ThurUmfs  judgment,  that  the 
section  concerning  devises  is  introduced,  by  way  of  pro- 
viso, immediately  after  the  clause  which  contains  an 
express  enactment  that  no  method  of  assigning  or  trans- 
ferring the  stock,  other  than  that  which  had  been  pre- 
viously pointed  out,  should  be  good  and  available  in 
law.  This  favours  Lord  ThwUfofs  view  of  the  statutes; 
which  was,  that  the  legislature,  imagining  that  by  the 
first  of  the  two  clauses  they  might  be  supposed  to  have 
prevented  disposition  by  will^  go  on  to  provide  that  the 
owner  of  stock  may  devise  it     But  stock  having  been 

previously 
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previously  made  personal  property,  it  must  have  all  the        1826. 

consequences  attaching  to  personal  property.    As  per-  p    ^^ 
sonal  estate,  it  must  in  the  first  place  devolve  on  the  o. 

executor ;  and  the  bequest  of  it  can  have  no  effect,  till  England. 
he  has  assented. 

It  is  singular,  in  considering  the  history  of  the  acts  of 
parliament  on  this  subject,  that  now  it  is  not  deemed 
necessary  that  a  will,  in  order  to  pass  stock,  should  be 
attested  by  two  witnesses.  A  bequest  of  stock,  whether 
the  will  is  or  is  not  attested  by  two  witnesses,  is  con- 
sidered effectual  to  pass  the  subject  bequeathed  to  the 
legatee.  ^^  Under  all  the  acts,"  says  Lord  Eldouy  in  Mi' 
pley  V.  fVaterworth  (a),  "  stock  cannot  be  given  by  will, 
except  with  two  witnesses :  yet  this  Court  often  considers 
it  given,  without  witnesses;  and  for  the  purpose  of  a 
residuary  bequest.  Lord  Tkurlow  has  said,  the  executor  . 
takes  it  as  executor,  but  takes  it  still  under  the  will : 
yet  it  is  expressly  against  the  statutes  requiring  expressly 
two  witnesses.  He  reasons  it  thus :  that  the  will  was  a 
direction  to  the  executor  how  to  apply  it,  though  it  was 
not  devised  by  that  will."  And  certainly  it  is  now,  I 
apprehend,  too  late  to  doubt,  that  this  Court  would  make 
a  bequest  of  stock  effectual,  though  the  will  bequeathing 
it  were  not  attested  by  two  witnesses. 

There  then  occurred  two  or  three  other  cases,  Hartga 
V.  The  Bank  rf  England  {b\  and  Austin  v.  The  Bank  rf 
England  (c),  &c.,  in  which  the  parties  coming  into  this 
Court  claimed  against  the  Bank,  not  precisely  under  the 
will,  but  in  consequence  of  subsequent  transactions  b^ 
tween  them ;  and,  therefore,  it  was  held,  that,  in  these 
cases,  the  Bank  was  r^ht  in  refusing  to  comply  with  the 
requisition  made  to  them,  and  was  entitled  under  such 

(a )    7   r##.  440.  (b)  5  Ves  55.  (e)  9  Fts.  529. 

circum- 
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eOrcmmMmem  to  have  die  dmctioo  of  a  ooort  of  equity ; 
for  the  paitieB  dmaiedy  not  ander  the  wiU,  biit^  if  I  nMqr 
V.  use  the  expressioD,  contrary  to  the  wilL  InHar^  v*  The 

''^l^^l^^  Bank  f^  England^  EUzabeth  Stevens^  being  possessed  of 
'800^  S  per  cent,  consolidated  bank  annuities,  recited  bgr 
her  will  the  fact,  that  she  stood  indebted  to  one  Stonehouse 
in  the  sum  of  ISOf.,  for  which  she  had  given  her  bobd, 
and  shededared  her  will  to  be^  <^  that  the  bond  should  in 
the  first  place  be  paid  out  of  the  stock,  and  the  residue  of 
tibe  stock,  after  payment  of  the  bond^  she  gave  aod  be- 
queathed to  Sianehotise,  his  executors  or  administrators, 
in  trust,  to  permit  jinne  Begn^  to  receive  to  her  own  use, 
independent  of  any  husband  she  should  marry,  the  divi- 
dends and  interest  that  should  from  time  to  time  grow 
due  thereon  ;  and,  after  the  decease  of  Anne  Bean^  in 
trust,  to  divide  the  capital  among  Uie  children  of  Anne 
Beany  share  and  share  alike/'  The  testatrix  died  in 
November^  1778.  The  executor  proved  the  will;  and 
upon  the  26th  ofFebruary^  177ds  transferred  the  sum  of 
600Lf  part  of  the  8002.  Bank  annuities,  to  Maty  and 
EUzabeth  Culme.  Anne  Beau  married  Daniel  Hartga, 
John  Stonehouse  died  in  2790.  In  February^  179$,  the 
bill  was  filed  by  Hartga^  his  wife^  and  their  in&nt 
diiklren,  against  the  administratrix  of  Stonehouse  and  the 
Bank,  praying,  in  case  the  assets  of  Sicnehome  should 
not  be  sufficient  to  make  good  the  stock,  that  the  Bank 
might  be  d|^creed  to  replace  the  deficiency;  and  the 
ground,  on  which  diey  claimed  this  relief,  was,  that,  though 
the  bequest  of  stock  was  specific^  the  Bank^  contrary  to 
their  practice,  bad  permitted  it  to  be  transferred  to  per- 
sons other  than  the  legatee  or  trustee.  It  was  argued, 
iat  the  Bank,  that  they  had  nothing  to  do  with  the  exe- 
cution of  the  trusts  of  a  will.  Lord  Bossljfn  said,  **  It 
is  perfectly  dear  the  Bank  must  have  pemiUed  Stoae^ 
house  to  transfer  into  his  own  name :  there  could  be 

no  possible  defence  against  the  desire  of  hm^  the  le- 
gatee 
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gatee  of  this  stock,  as  far  as  the  legal  interest  goes,  and        1996* 
more  than  that,  having  a  charge  for  the  payment  of     p^'-L,^ 
his  own  debt.      Was  the  Bank  to  enter  into  the  ae-  9. 

count  of  that  ?  But  his  situation  as  legatee,  and  also  "^^^JIJd?^ 
executor,  enabled  him  by  demand  and  of  right  to  have 
a  transfer  into  his  own  name."  In  Austin  v.  TTu:  Bank 
of  England^  which  was  refeiTed  to  in  the  argunMot  as 
justifying  the  Bank^s  refusal  \x>  transferi  stock  was 
bequeathed  to  one  of  the  plaintifl&j  who  was  executrix, 
and  to  her  co-executor,  in  trust,  as  to  part,  according 
to  the  appointment  of  the  executrix  \  and  as  to  the 
rest,  for  her  separate  use  for  life,  with  remainder  to 
her  daughter  absolutely,  at  the  age  of  twenty-one.  The 
will  was  proved  by  the  executrix  alone,  the  executor 
being  dead ;  and,  her  daughter  having  attained  the  age 
of  twenty-one,  and  being  married,  the  mother,  who  had 
become  a  widow,  agreed  to  give  up  her  life-interest  to 
the  daughter.  Upon  an  application  to  the  Bank  to  per- 
mit a  transfer  accordingly,  they  declined  to  do  so  with- 
out the  direction  of  a  court  of  equity.  A  bill  was 
filed ;  and  the  Master  of  the  Rolls  held  that  the  Bank 
was  fully  justified  in  refusing  to  transfer,  because,  as  he 
said,  ^*  the  claim  was  contrary  to  the  will.^ 

In  a  note  to  that  case,  other  cases  are  cited,  ilfar- 
ryatt  v.  The  Bank  qf  England^  and  Aynstsoorth  v.  The 
Bank  of  England^  in  which  the  tenant  for  life  relin- 
quished the  life-interest  in  favour  of  the  remainder-man, 
and  the  bill  was  filed  to  compel  a  transfer. 

The  case  of  the  Bank  qf  England  v.  Parsons  (a)  ap- 
pears to  be  a  very  material  authority  in  relation  to  the 
present  question.  There  a  testator,  beii^  possessed  of 
650/.  5  per  cent,  navy  annuities,  and  1500A  S  per  ceni. 

(a)  5  Vney,  S6J. 

consoli- 
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1826.  consolidated  bank  annuities,  gave  all  his  personal 
FaANKUM  estate  to  his  wife  for  life,  with  remainder  over  to  his 
TK  n'  1,  r  y^^^S^^  children,  and  made  his  wife  executrix.  By  a 
Emglaha.  codicil  he  gave  several  legacies  to  his  children.  The 
.widow,  having  taken  probate  of  these  testamentary 
papers,  applied  at  the  Bank  for  liberty  to  sell  out  the 
two  sums  of  Bank  annuities,  without  assigning  any  rea- 
son. The  Bank  refused  to  comply  with  this  appUca- 
tion,  as  she  had  only  a  life-interest  in  the  stock,  with 
an  ulterior  trust  for  the  younger  children.  The  widow 
having  brought  an  action  against  the  Bank,  they  filed 
a  bill  praying  an  injunction,  and  charging  that  they,  as 
they  were  bound,  did,  at  the  requisition,  of  the  widow, 
enter  so  much  of  the  will  as  related  to  the  annuities 
in  the  proper  offices,  and  thereby  became  chargeable 
with  the  interests  of  the  younger  children.  The  defen- 
dant relied  on  these  circumstances  —  that  the  refusal  of 
the  Bank  was  not  warranted,  as  she  was  sole  executrix; 
that  there  was  no  specific  gift  of  the  stock ;  that  tin 
testamentary  paper  mentioned  the  testator's  money  in 
the  funds  in  general  terms  ;  and  that  the  paper  was  not 
attested  by  any  witnesses :  and  she  insisted,  that  she  had 
an  absolute  right  and  power  to  sell-  and  transfer,  and  was 
alone  answerable  for  the  application. 

Upon  a  motion  for  an  injunction  on  behalf  of  the 
Bank,  what  was  the  language  of  the  Lord  Chancellor  ?  (a) 
^'  I  should  do  a  great  prejudice  to  the  Bank  by  sup- 
porting this  injunction.  Every  other  debtor  to  the 
estate  would  have  the  same  right  to  file  a  bill ;  and  upoo 
a  specific  legacy  of  a  specific  debt,  the  debtor  might  say 
to  the  executor,  ^  I  will  not  pay  you.'  I  cannot  find 
a  principle  to  stand  upon.  But  there  is  no  specific 
bequest  of  the  stock  in  this  case.     I  cannot  stop  where 

(a)  5  Fes.  669. 

the 
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the  Bank  do ;  for  if  they  look  beyond  the  legal  title, 
and  take  notice  of  the  trusts  of  the  will,  they  most  take 
notice  throughout,  and  stand  the  consequence  of  result- 
ing trusts,  and  such  as  would  be  raised  by  this  Court. 
If  the  legislature  had  made  any  particular  provision  to 
guard  this  species  of  property,  perhaps  it  might  have 
been  expedient  and  well ;  but  I  cannot  find  any  con- 
sistent ground  upon  which  the  Bank  can  take  notice 
so  far  and  no  farther.'' 


1826. 


Fbamkuk 

V. 

The  Bank  of 
Enolamd.  ■ 


The  order  made  was,  that,  the  Bank  permitting  the 
transfer,  and  paying  {o  the  defendant  the  costs  at  law 
and  in  equity,  the  action  should  be  discontinued. 

The  only  other  case  that  I  find  upon  the  subject 
is  one  which  came  before  the  present  Lord  Chancellor, 
TTie  Governor  and  Company  of  the  Bank  of  England  v. 
Lunn.{a)  There  the  Bank  of  England  filed  a  bill  for 
an  injunction  to  restrain  the  action  of  an  executor  who 
claimed  a  transfer  of  stock  standing  in  the  testator's 
name ;  and  the  Lord  Chancellor  held,  upon  two  grounds, 
that  they  were  not  entitled  to  the  injunction.  ^*  The 
executor,"  he  said,  *^  either  had  a  right  to  maintain  this 
action  or  he  had  not :  if  as  executor  he  had  a  right  to 
maintain  the  action,  there  was  no  ground  for  enjoining 
him :  and  as  to  the  question  whether  the  legacy  was 
specific,  that  also  would  be  decided  at  law."  "  If  the 
executor,"  he  adds  at  the  conclusion  of  his  judgment, 
**  cannot  maintain  an  action  at  law,  the  plaintiffs  do  not 
want  the  protection  of  this  Court:  if  he  can  maintain  an 
action,  then  the  true  construction  of  the  act  of  parlia- 
ment authoriases,  or  does  not  prevent,  that  action ;  and, 
if  so,  there  is  no  equity."  (6) 


(a)  15  Vet.  569. 


{b)  15  Vet.  583. 


In 


a»  CASES  IN  CHANCERY. 

1826*  In  delivering  his  juG^ment,  Ae  Lord  Cbancdlor  goes 

l^^jjjjj      very  taoA  at  length  into  the  snbject;  aad,  aklKiugh 
«.  I  Ihink,  upon  a  caiefiil  penisal  of  the  judgment,  that 

RM^^^Mft,  he  does  not  perhaps  pcononnoe  any  decided  opinion 
upon  the  precise  point  now  hdhre  me,  yet  it  is  viery  dear 
what  the  strong  leaning  of  his  mind  was.  la  the  first 
part  of  his  judgment,  he  takes  notice  of  the  Ist  fi^.  1. 
st^.  £r.I9. ;  and  then  he  says,  (a)  ^<  I  have alwa]^  doidrted 
whether  the  legislature,  who  meant  to  .give  a  aort  of 
peculiar  value  to  the  stock  in  the  life  of  the  party, 
did  not^also  mean  that  he  should  have  the  power  of 
devising  it,  and  that  it  should  go  io  the  devisee^  sot 
through  the  executor  or  administcator,  but  hy  the  eflbct 
of  the  devise ;  and  that  it  should  go  to  the  executor 
or  administrator  only  in  defiuilt  of  the  ckvise  dicected 
by  that  clause. 

<<  It  happened  to  me  to  insist  at  the  bar,  early  in 
my  life,  that  there  gouM  be  no  such  thing  as  »  spe- 
cific devise  of  stock,  but  where  the  party  iiad  it  at 
the  time  of  the  will,  and  devised  it  by  will  with 
two  witnesses;  and  if  that  is  ri^t,  it  does  not  de- 
pend upon  the  executors;  but  the  devise  passes  it, 
as  it  would  pass  land,  which  must  .always  be  speci- 
fically devised.  Lord  Thurhw  felt  .great  difficulty 
upon  it;  and,  as  in  cases  where  the  will  was  not  at- 
tested by  two  witnesses,  but  purported  to  give  stock  in 
terms  importing  a  specific  bequest  of  it,  the  Court  has 
been  in  the  constant  habit  of  acting,  and  the  clauses  of 
the  act  of  Parliament  do  not  express  what  the  executors 
are  to  do  with  it  when  they  have  it.  Lord  JTnttUm 
thought  that  they  must  take  it  subject  to  debts;  and 
though  there  were  not  two  witnesses,  yet  it  was  held  to 
be  specific. 

(a)  IS  Vet.  57S,  579. 

«The 
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^<  The  difficvlty  still  remainsy  wbit  are  the  legal  oflbcto 
of  this  clause?  A  practical  constmciioii  has  been  put 
upon  k,  that,  though  stodc  is  so  deybed,  or,  by  a  direction 
making  it  specific,  is  specifically  bequeathed^  still,  as  all 
other  specific  bequests,  k  must  have  die  assent  of  the 
executory  and  is  not  then  taken  out  of  the  leadi  of  die 
creditors,  bat  is  in  the  situation  of  all  odier  personal 
ertate^  specifically  bequeathed,  lliouj^  this  is  the  prac- 
tical construction,  still  I  dout)t  whether  it  is  agreeable  to 
the  intention  of  the  legislature.  That  brings  it  to  this 
point,  that  diough  it  b  specifically  bequeathed,  and 
though  there  is  this  direction  for  the  entry  of  that  part 
of  the  will  ia  the  books  of  the  Banlc,  yet  the  devisee,  in 
this  way  of  putting  it,  has  not  the  title  to  it  by  the  efect 
of  the  demise  until  assent  of  the  executor.  When  that 
assent  is  given,  the  devisee  has  the  property  by  that 
assent ;  or,  if  it  does  not  &11  within  the  principles  ve- 
suiting  from  the  practice,  but  the  devise  itself  operates 
the  vesting  of  the  property,  be  has  it  by  that  devise.'' 


16M. 


V, 

Tke'BsBkof 


Lord  Eldon  afterwards  adds  {a) :  **  Taking  the  rule  of 
law  to  be  that  the  executor,  until  assent,  can  recover, 
the  construction  of  the  will  and  the  rule  of  law  together 
is,  that  the  executor  has  the  right,  until  there  is  a  per- 
son who  can  claim  as  the  specific  devisee.  Great  em- 
barrassment would  follow  from  the  contrary  decision. 
The  Bank  must  be  implicated  in  -ell  those  questloo^f 
which  have  been  much  agitated,  but  not  with  great 
satisfaction,  —  what  are,  and  what  are  not,  specific 
bequests  of  stock.  -  -  -  Nextt  It  is  clear  that  the  exe- 
cutor may  deal,  for  the  parposes  of  the  will,  with  pro* 
perty  specifically  devised,  taking  care,  in  the  ultimate 
arrangement,  that  the  specific  l^pitee,  disappointed  by « 
creditor  callk^  for  payment^  shall  be  Te-imbursed,  xT 


(a)  i4f9t.an,M0. 


finally 
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Fbankun 

V.' 

The  Bank  of 
England. 


finally  contribution  should  not  be  necessary.  If  this  will 
does  not  actually  pass  to  the  devisee  of  the  stock  the 
interest,  and  it  is  to  be  governed  by  the  same  principle 
as  other  specific  bequests,  in  every  case  of  the  admi- 
nistration of  assets,  the  executor  must  of  necessity  be 
precluded  from  calling  for  a  transfer  in  order  to  pay 
debts ;  and  as  it  purports  to  be  specific,  and  this  entry 
is  made  in  the  Bank  books,  in  every  such  case,  where 
stock  forms  part  of  the  residue,  it  would  be  impossible 
that  the  executor  could  move,  until  a  suit  had  been  in- 
stituted by  the  Bank.  The  consequence  must  be,  that 
they  are  in  some  way  or  other  to  come  here ;  and  say, 
that,  as  part  of  the  property  is  in  the  funds,  there  must 
be  a  suit  in  equity  for  a  generalidistribution  of  the  assets, 
before  they  can  part  with  any  thing ;  though  for  the  pur- 
pose of  paying  debts  by  bond  or  judgment.  It  is  very 
difficult  to  maintain  that" 


Looking  through  the  whole  of  this,  judgment,  I  iq>- 
prehend  the  leaning  of  the  Lord  Chancellor's  opinion 
to  have  been,  that,  whatever  might  be  the  case,  if  the 
matter  were  res  nova^  and  we  were  now,  for  the  first 
time,  to  put  a  construction  upon  these  acts  of  par- 
liament, yet,  after  the  practice  which  has  prevailed  in 
this  Court,  it  must  be  considered  that  stock,  specifically 
bequeathed,  does  not  vest  in  the  specific  legatee,  until 
the  assent  of  the  executor ;  and  the  consequence  is,  that 
it  must  first  vest  in  the  executor  for  the  purposes  of  ad- 
ministration. Indeed,  if  it  did  not,  the  inconveniences, 
which  would  follow,  would  be  extremely  prejudicial,  not 
to  the  executor  only,  but  to  the  Bank  also.  The  exe- 
cutor could  never,  where  there  was  a  deficiency  of  assets 
independendy  of  the  stock,  administer  the  fund  without 
coming  into  this  Court ;  and,  whether  there  was  a  de- 
ficiency or  not,  the  Bank  could  never  suffer  the  executor 
to  receive  the  stock,  except  through  the  medium  of  a 

suit 
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suit  I  do  not  se^  if  the  doctrine,  for  which  the  Bank  1826* 
contends,  be  right,  how,  where  there  is  a  specific  bequest  1,  '  *- 
of  stock,  they  could  safely  act  without  the  sanction  of  this  v. 

Court,  even  in  the  manner  in  which  they  say  they  were  e^q^Sibw 
willing  to  act  here.  How  can  the  Bank  know  whether 
the  stock  is  wanted  to  pay  debts  or  not?.  How  are  the 
accounts  to  be  taken,  —  accounts,  which  can  regularly  be 
taken  only  in  this  Court  ?  They  may,  no  doubt,  have  a 
statement  of  the  situation  of  the  assets  made  to  them  by 
the  executor;  but  how  is  that  statement  to  bind  the 
specific  legatee,  the  Bank,  or  any  other  person  ?  The 
consequence  would  be,  as  pointed  out  by. Lord  Rpsslyn 
in  The  Bank  of  England  v.  Parsons^  that,  in  every  case 
in  which  there  was  a  specific  bequest  of  stock,  a  suit  in 
equity  would  become  necessary,  and  the  accounts  would 
have  to  be  taken  in  this  Court ;  —  a  proposition,  which, 
when  we  consider  the  mass  of  property  invested  in  the 
stocks,  and  the  number  of  persons  who  are  interested  in 
them,  it  would  be  most  monstrous  and  most  dangerous  to 
establish. 

It  must  be  taken  now  to  be  the  law,  that  stock,  like 
all  other  personal  property,  is  assets  in  the  hands  of  the 
executor.  The  consequence  necessarily  follows,  that  it 
must  vest  in  the  executor ;  and,  till  the  executor  assents, 
the  legatee  has  no  right  to  the  legacy.  In  this  case,  the 
legatee  has  not  interfered  to  prevent  the  transfer:  he 
has  not  said  to  the  Bank,  ^^  Do  not  transfer  the  stock, 
for  there  are  sufficient  assets  to  pay  the  debts  and 
legacies :"  he  has  not  instituted  any  suit  to  restrain  the 
executor  in  the  administration  of  the  assets.  The  exe- 
cutor stands  in  the  ordinary  situation  of  an  executor 
claiming  from  the  Bank,  for  the  purpose  of  administra- 
tion, a  transfer  of  stock  which  the  testator  died  pos- 
sessed of.  The  result  of  the  authorities  is,  that  he  has  a 
right  to  do  so^  notwithstanding  the  enactments  of  the 

R  r  statutes 
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1 M6.       statated  tb  whidi  I  have  alluded ;  these  enaetinentd  bdli|^ 
iT"'  -^  .  pa4mps,  to  be  i^ocmcQed  and  accounted  for  cm  tliegroi^ 
V.  mentioned  by  Lord  Tkurkw  — ^  namely^  that  the  proviso^ 

^^^]^^'  enabling  the  holders  of  stock  to  devise  it^  was  intro- 
duced with  a  view  to  restrict  the  operatton  of  the  ante* 
cedent  clause,  which  might  otherwise  have  been  coil^ 
sidered  as  preventing  the  disposition  of  stock  by  wiU. 

Upon  the  whole,  therefore^  I  am  of  opinion^  that  the 
Bank  must  transfer  the  fund  to  the  eiLocutor.  The  usagt^ 
on  whidb  they  insist,  has  never  been  sanctioned  by  tfiis 
Court,  and  they  ought  to  have  permitted  a  transfer  to  or  by 
the  executor  without  a  suit.  The  Plaintiff  must  pay  the 
other  Defendants  their  costs ;  and  the  Bank  must  pay  to 
the  Plaintiff  his  own  costs  and  the  costs  which  he  pays 
to  the  other  Defendants. 


The  Bank  appealed  from  the  decree  of  the  Master  of 
the  Rolls.     The  appeal  is  still  pending. 
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ROBINSON  V.  ELLIOTT.  Rox*l8. 

July  19. 

^|iHE  bill  was  filed  by  a  simple  contract  creditors  A  creditor 

against  the  executrix  and  the.  persons  interested  in  J^,*^^  ^^^ 

the  real  estate  of  the  testator,  who,  it  was  alleged,  was,  at  ecutrix,  and 

the  time  of  his  death,  a  trader  within  the  bankrupt  laws.  1,^^  answer^ 

The  executrix,  by  her  answer,  stated  how  the  personalty  that  there  are 

no  assete  fop 

had  been  applied,  and  denied  that  she  had,  or  that  there  the  payment 

were,  any  assets,  out  of  which  the  Plaintiff's  debt  could  ?^^*  ^^^'^ 
,        \  **®»  however, 

be  satisfied.  persists  in  the 

suit;  and  the 
result  of  the 
At  the  hearing,  an  account  of  the  personal  estate  was  account  in  the 

directed,  and  an  inquiry  —  whether  the  testator  was  a  fice  is  that' 
trader  at  the  time  of  his  death.  In  that  inquiry  the  there  are  no 
Plaintiff  failed:  the  consequence   was,   that  the  real  ministered, 

estate  was  not  liable  for  simple  contract  debts,  and  the  though  the 

executrix 
bill,  as  against  those  Defendants  who  were  made  parties  is  charged 

in  respect  of  the  relief  prayed  against  the  real  estate,  was  V^^  X'had 

dismissed  with  costs.  admitted: 

Held,  that  the 
bill  IB  to  be 
The  account  of  the  personal  estate  being  taken  in  the  dismissed 

Master's  c^ce,  the  executrix  was  charged  with  more  as  against  the 
than  she  had  admitted  by  her  answer.   Still  there  did  not  exeaitrix, 
remain  assets  unadministered,  sufficient  for  the  payment 
even  of  the  costs  of  the  suit* 


The  question  then  was,  as  between  the  Plaintiff  and 
the  executrix,  by  whom  the  costs  of  the  suit  ought  to  be 
borne. 


Mr.  Healdy  for  the  executrix. 

The  Plaintiff  has  instituted  a  suit  in  which  lie  has  not 
been  able  to  obtain  any  relief;  he  ought,  therefore,  to 

R  r  2  pay 


eoo 


1826. 


Robinson 
Eluott* 
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pay  the  costs  of  it  As  he  was  warned  at  the  com- 
mencement that  his  proceedings  could  produce  no  froit, 
and  yet  has  chosen  to  persist  in  them,  he  has  no  claim 
to  favour.  It  is  undoubtedly  the  right  of  a  creditor  to 
have  the  account  of  assets  taken ;  but  if  he  is  told  that 
there  are  not  assets  for  the  payment  of  his  demand,  he 
must  take  the  account  at  his  peril.  It  is  true  that  the 
account,  as  it  appears  in  the  Master's  report,  is  not 
exactly  the  same  with  the  account  set  up  in  the  answer. 
But  its  practical  result  is  the  same ;  for,  upon  the  former 
account  as  well  as  upon  the  latter,  there  is  not  a  shilling 
which  can  be  applied  to  the  pajonent  of  the  Plaintiff's 
demand.     Bluett  v.  Jessop.  {a) 


Mr.  Sugden  and  Mr.  Cooper^  contrL 

The  Plaintiff  had  good  reason  not  to  give  credit  to 
the  answer  of  the  Defendant ;  the  account  of  the  assets 
contained  in  it  was  by  no  means  satisfactory ;  and  it  turns 
out,  that  the  account  was,  in  fact,  not  correct,  the 
Master  having  charged  her  with  sums  with  which  she 
had  not  charged  herself.  In  Bluett  v.  Jessopj  the  Master 
found  that  there  was  no  property  of  the  testator,  except 
that  which  the  executor  had  by  his  answer  stated  to  be, 
and  which,  in  truth,  was,  assigned  in  satisfaction  of  spe- 
cific debts.  There  the  answer  of  the  executor  was  fully 
proved  by  the  report ;  here  the  answer  of  the  executrix 
is,  to  a  certain  extent  at  least,  disproved  by  the  report 


jHle  Master  of  the  Rolls  reserved  his  judgm^it 
this  question  of  costs. 


On  a  subsequent  day,  the  Master  of  the  Rolls  stated, 
that,  considering  the  nature  of  the  executrix's  answer 


(a)  Jac,  Rep,  940. 


and 
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and  the  Master's  report,  he  djd  not  think  that  he  ought        1826. 
to  fix  the  Plainti£P  with  costs.     The  accounts  given  in     ^     - 

°  ROBUISON 

the  answer  were  not  very  satisfactory ;  and  the  Master  v. 

had  charged  the  executrix  with  more  than  she  had  ad-      *'!**<*'*• 
mitted  by  her  answer.    The  bill  must  be  dismissed :  but, 
as  against  her,  it  ought  to  be  dismissed  without  costs. 


FORT  V.  CLARKE.  ^jj*"*. 

JOHN  CORMICK,  by  his  will  dated  in  1732,  devised  A  conveyance 

his  estate  at  Liilleton  Drew,  after  the  decease  of  his  ^^P"!^^ 

'  in  17939  iroDi 

wife,  and  subject  to  the  payment  of  two  sums  of  100/.,  pennons  resid- 
which  the  trustees  were  empowered  to  raise  out  of  it,  to  ^^^  of  lands 
his  second  son  John  Cormtck,  for  life ;  remainder  to  the  then  in  their 
first  and  other  sons  of  John  in  tail  male;  remainder  to  to  which, sub- 
the  daughters  of  John  in  tail  general ;  remainder  to  his  je^t  to  an  out- 
own  right  heirs.     He  died  not  long'  afterwards,  and  satisfied  mort- 
his  widow  died  in  1747.     Defeult  having  been  made  in  Sl^^H^ed 
the  payment  of  the  200/.  charged  upon  the  lands,  the  title  under  an 
trustee,  in  pursuance  of  directions  contained  in  the  will,  i^  273s 

entered  into  the  receipt  of  the  profits ;  and,  in  1750,  he  through  a  d©- 

,  scent  recited 

raised  what  remained  unsatisfied  of  the  200/.,  by  mort-  in  the  deeds— 

ffairinfi:  the  lands  for  a  thousand  years,  for  a  sum  under  *  •pbsequent 
o^    o  J        '  assignment  of 

100/.  the  mortgage 

term  from  Uie 

mortgagee  to 

There  was  no  evidence  that,  from  that  time  till  1795,  the  pur- 

any  of  the  persons  who  would  have  been  entitled  under  uninterrupted 

the  wilL  dealt  with  or  exercised  any  right  over  the  cnjovmentun- 

•^      °  der  his  con- 

property,  veyance— will 

not  enable  him 
to  make  a 
good  title ;  if  unsupported  by  extrinsic  evidence  of  the  pedigree  recited  in  the  deeds, 
or  of  possession,  prior  to  1 795,  conformable  to  that  pedigree. 

Rr  3  In 
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1896.  In  1798,  the  property  was  tareated  as  bdonging  to 

certain  persons  of  the  names  of  WeHar  and  GSAontj 
resident  in  Bermuda,  who  claimed  as  heirs  of  the  bodies 
of  two  daughters  of  John  Cormick  /  and,  in  the  same 
year,  they,  by  deeds  of  lease  and  release,  reciting  the 
devolution  of  title  to  them  under  the  will,  in  consequence 
of  the  death  of  the  sons  oi  John  Cormick  without  issue, 
and  by  a  fine  and  a  common  recovery,  conveyed  the 
premises  to  Brickwood  in  fee.  The  mortgage  term  was 
then  outstanding ;  and  Brickwood  afterwards  obtained  an 
assignment  of  it  from  the  personal  representatives  of  the 
mortgagee.  From  1 793,  the  possession  had  remained, 
unchallenged  and  undisturbed,  in  Brickwood  and  those 
claiming  under  him. 

On  a  reference  of  title  in  a  suit  for  specific  performance, 
instituted  by  the  vendor,  evidence  was  adduced  to  show, 
that  Wetter  and  the  Gibbonsei  were  the  heirs  of  the  body 
of  the  two  daughters  of  John  Cormick  the  son,  and  that 
all  his  other  children  died  without  issue.  That  evidence 
consisted  principally  of  affidavits  concerning  the  state  of 
the  family  made  at  Bermuda  in  1766,  and  afterwards  in 
1785,  with  a  view  to  measures  which  were  in  contem- 
plation, at  those  two  times,  for  the  recovery  of  the  pro- 
perty. The  affidavits,  however,  and  the  documents 
which  were  offered  in  additioii  to  them,  were  altogether 
unsatisfactory.  The  vendor  then  placed  his  title  on  this 
ground,  —  that,  under  the  circumstances  of  the  case,  be 
was  not  bound  to  establish,  by  extrinsic  testimony,  the 
truth  of  the  recitals  in  the  deeds  of  1793,  which  set  forth 
the  pedigree  of  Wetter  and  of  the  Gibbonses  and  pur- 
ported to  trace  the  devolution  of  title  to  them  under  the 
original  will. 

The  question  came  on  in  the  form  of  an  exception  to 
the  report  of  the  Master,  who  had  certified  against  the  title. 

Mr. 
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Mr.  Sugdeuj  for  the  vendor. 

In  deeds  which  are  now  more  than  diirtj  years  old, 
w«  find  minute  recitals,  showing  that,  in  179S,  the  title 
under  the  will  of  John  Cormick  had  vested  in  Wetter  and 
the  Gibbanses ;  and,  ever  since,  the  possession  has  gone 
along  with  that  asserted  title.  Under  such  circumstances, 
the  C!ourt  must  presume  that  Wetter  and  the  Gibbanses 
filled  the  characters  which  are  ascribed  to  them  in  those 
deeds,  unless  evidence  is  adduced  to  raise  a  reasonable 
doubt  upon  the  point.  They  were  resident  in  Bermuda, 
and  seem,  from  the  affidavits,  to  have  followed  sea-faring 
occupations ;  so  that  it  is  not  wonderful  that  satisfactory 
evidence  of  their  pedigree  has  not  been  obtained. 
That  which  has  been  adduced,  even  though  it  should 
not  be  regarded  as  legal  proof  of  the  facts  which  con- 
fititute  the  title  of  Wetter  and  the  Gibbonses,  shows,  at 
least,  that,  firom  1766  downwards,  the  persons  through 
whom  the  title  is  derived,  and  other  members  of  the 
family,  represented  the  facts  to  be  as  we  state  them. 
The  want  of  possession  previously  to  1793  is  easily  ac- 
counted for.  A  mortgagee  had  been  let  into  possession 
of  the  premises  in  1750 ;  and  tliough  his  mortgage  debt 
must  have  been  paid  off  by  the  rents  and  profits  in  a 
very  few  years,  those  who,  as  we  say,  were  entitled  to  the 
equity  of  redemption,  were  persons  resident  in  a  remote 
island^  and  in  a  humble  station  of  life, —  and  therefore 
ill  fitted  to  struggle  with  the  difficulties  which  they  were 
likely  to  encounter  in  attempting  to  recover  the  inherit- 
.  ance  of  their  fiunily.  Claim  it,  however,  they  did;  and* 
in  1793,  being  in  possession,  they  sold  it  to  BruJhiooQdf 
to  whom  the  personal  representative  of  the  morlgagee 
(and  he  surely  would  not  hava  parted  with  his  Ic^gal 
interest,  except  to  a  person  of  whose  right  to  oompel  a 
conveyance  he  was  perfectly  satisfied),  subsequently  as- 
signed his  mortgage  term. 

R  r  ♦  Mr. 
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Mr.  Girdlestone^  jun.,  contri. 

The  MiiSTER  of  the  Rolls. 

It  has  been  contended  that  the  recitals  in  the  deeds 
of  1793  ought  to  be  received  as  sufficient  evidence  of 
the  pedigree  of  the  parties  who  then  conveyed  to  Brick'' 
•mood.  These  recitals,  whatever  effect  they  may  have 
against  the  parties  to  the  deeds,  cannot,  as  against  third 
persons,  be  any  evidence  of  the  pedigree*. 

If  evidence  had  been  given  that  possession  had  fol- 
lowed and  accompanied  the  pedigree ;  i^  between  1 1^1 
and  1793,  a  possession  had  been  shown  passing  from 
parent  to  child  under  the  entail  created  in  1732 ; — that 
enjoyment  would  have  been  a  strong  circumstance  to 
prove  that  the  persons  named  in  the  pedigree  did,  in  &ct, 
fill  the  characters,  which  it  was  in  1793  alleged  that  they 
did  fill.  In  1 766,  affidavits  were  made,  with  a  view  to  en- 
force the  claim  of  the  daughters  through  whom  the 
Plaintiff  derives  title;  and,  in  17^5,  fresh  affidavits  with 
respect  to  the  state  of  the  family  were  made  for  the  same 
purpose.  On  neither  occasion,  however,  was  the  claim 
enforced ;  and  there  is  not  the  slightest  proof  of  any  pos- 
session, from  174*7  to  1793,  in  those  through  whom  the 
title  is  now  traced.  It  does  not  even  appear  how  the 
possession  was  ultimately  obtained. 

With  nothing  but  the  recitals  of  the  deeds  executed 
in  1793,  the  conveyance  to  Brickwoodi  and  the  subse- 
quent enjoyment  under  that  conveyance;  with  no  proof 
of  the' pedigree  on  which  the  title  depends,  or  of  posses- 
sion fi'om  1747  to  1793  according  to  that  pedigree;  —  I 
cannot  say  that  the  Master  has  drawn  a  wrong  concla- 
sion,  and  that  this  is  a  title  which  a  purchaser  can  be 
compelled  to  accept. 


The  exception  was  overruled. 
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WILLIAMS  V.  WALTON.  R"'^"- 

Jvly  18. 

THE  bill  was  filed  by  the  rector  of  Markfield  against  A  bill  being 
-D'  1.     ^  nr  u  filed apiinst an 

lUcnara  yvaUon.  occupier  for 

tithes  of  cer* 
tain  lands 
It  stated   that  Richard  Wdlion  occupied  a  certain  called  Cook*f 

piece  or  parcel  of  land  called  Cooi^s  Greeny  containing  n'r^'j^f u 

fifty-eight  acres  or  thereabouts,  situate  and  being  within  hb  answer 

the  rectory  of  MarkfiML ;  and  it  called  for  an  account  of  J^^'j^  Ws 

the  tithes  of  the  titheable  matters  grown  thereon.  occupation,to- 

getber  with  a 
certain  other 

TF^^m  admitted,  in  his  answer,  "that  he  occupied,  close  in  the 

occupation  of 
as  tenant  to  the  Earl  of  Stamford^  certain  lands  called  a,  containing 

and  well  known  by  the  ancient  name  of  CooVs  Green,  °*°f  acre»f 

^  ^  ,     ^  ^   and  separated 

containing  together  forty-nine  acres  or  thereabouts,  lying  from  tne  for- 
near  an  ancient  park  called  Grrooby  Parkr    The  answer  wSch^had"*^ 
then  insisted,  that  an  usage  had  been  established,  fi"om  ^n  recently 
time  immemorial,  by  which  the  occupiers  of  the  lands  Defendant's 
called  CooVs  Green  were  to  pay  a  modus  of  two-pence  ^I'S^^'J*'* 

for  the  tithes  on  these  lands.  well  known  by 

the  ancient 
name  of  Cook^t 

In  a  further  answer,  the  Defendant  Walton  admitted  Green;  and  he 
**  that,  ever  since,  the  time  in  his  answer  to  the  original  that  the  hrnds 
bill  in  that  behalf  mentioned,  he  had  continued  to  hold  called  CooVs 
and  occupy,  and  still  doth  hold  and  occupy,  the  lands  ^^j^  ^y  ^ 

therein  mentioned,  containincr  forty-nine  acres  or  there-  "jodus:  Hdd, 
,  T     ,.,  ,  .L  1         1  .   .        that  the  lands, 

abouts,  and  which,  together  with  another  close  containing  comprised  in 

nine  acres  or  thereabouts,  lying  near  the  same,  and  now  j- J?"°  ?^ 

in  the  occupation  of  Edward  Astell,  are  called  and  well  leged  to  be 

known  by  the  ancient  name  of  Cool^s  Green,  and  the  "^^^^l  ^^ 

same  are  within  the  rectory  and  parish  of  Markfield ;  described  with 

but,  in  the  former  answer,  it  was,  through  inadvertence  dainty. 

and  mistake,  omitted  to  be  stated,  that  such  other  close, 

now  in  the  occupation  of  Edward  Astell,  forms  parcel  of 

the 
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1B26.        the  lands  called  Cook's  Green:'     He  added,  <<  that  the 
W  LLiAMi     ^^  lands  containing  about  forty-nine  acres,  m  his,  the 
«.  Defendant's,  occupation,  called  CooVs  Green,  had  been 

enclosed  and  in  a  state  of  cultivation  firom  time  im- 
memorial ;  and  that  the  same,  with  the  said  other  dose, 
containing  about  nine  acres,  in  the  occupation  ol  Edward 
AsteUj  were  anciently  described  and  leased  as  two  closes 
or  enclosed  grounds*" 


u 


A  subsequent  part  of  the  further  answer  mentioiifld 
the  said  piece  of  land  containing  nine  acres,  and 
which  was  some  time  described  or  called  by  the  more 
modern  name  of  Hun£s  Close^  but  which  was,  and  is,  in 
truth,  parcel  of  the  lands  called  by  the  ancient  name  of 
Cool^s  Green,  the  other  parts  whereof  are  now  in  tke 
occupation  of  this  Defendant,  and  fixmi  which  odier 
parts  Hunfs  Close  was  only  separated  by  a  lane,  wbteh 
has  recently  been  stopped  up,  and  laid  to  Defendairfs 
lands," 

In  another  part  of  the  further  answer  it  was  ststodf 
*^  that,  from  time  whereof  the  m^nory  of  man  runneth  not 
to  the  contrary,  a  certain  good  and  lawful  usage  had  been 
established,  whereby  the  Rector  for  the  time  being  of 
the  parish  of  Mark/kid,  became,  and  has  always  been, 
and  yet  is  entitled  and  ought  to  accept  from  die  ooeo- 
piers  of  the  said  lands  called  Coolfs  Greeny  part  whatfot 
containing  49  acres  or  thereabouts,  are  now  in  tiie 
occupation  of  this  Defendant,  and  the  remaining  ptrt 
thereof,  containing  about  nine  acres  or  thenebneWj 
are  in  the  occupation  of  Edward  AsUU,  and  the  sttd 
occupiers  are  liable  and  ought  to  pay  to  the  said  ReetoTf 
on  the  Ist  of  January  in  each  and  every  year,  the  «■> 
of  two-pence,  for  and  in  lieu  and  disdiarge  of  the  tithes 
in  kind  of  all  titheable  raattors,  &€•  accruing^  &c.  npoo 
the  sud  lands  called  Coolfs  Green.*' 

Tbe 
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The  Haigtiff  inmsted  that  this  modas  was  not  well 
laid  in  the  answers. 

Mn  Tredaoe  and  Mr.  Pemberionj  for  the  Plaintiff. 

The  Defendant  relies  upon  a  &rm  modus ;  and  if  he 
avails  himself  of  such  an  answer  to  the  rector's  demand^ 
he  is  bound  to  show  that  there  is  an  ancient  fiurm  which 
has  from  time  immemorial  consisted  of  the  same  parcels 
of  ground.  This  makes  it  necessary  for  him,  not  indeed 
to  describe  by  metes  and  bounds  the  lands  covered  by 
the  modus,  but  to  describe  the  parcels  which  form  them ; 
for  if  the  Plaintiff  can  show  that  there  is  any  one  of  the 
parcels  which  was  not  included  in  the  ancient  farm,  the 
defence  must  fail.  In  a  case  of  Podmore  v.  Dand  {a\  be- 
fore 


WlUIAMS 

V, 
WM.TON. 


(a)  In  Podmore  v.  Dandf 
the  Plaintiffi  a  lessee  of 
Trinity  College^  Cambridge^ 
(who  were  seised  to  them 
and  their  successors  of  the 
rectory  of  Marksldrhy^)  filed 
his  bill  for  an  account  of 
tithes  against  occupiers  of 
lands  in  the  district  or  hamlet 
of  Little  Walton,  which  was 
situate  within,  and  parcel  of, 
the  rectory. 

The  Defendants  by  their 
answer,  after  stating  the 
number  of  acres  in  the  occu- 
pation of  each,  alleged  "  that 
the  several  farms  and  lands 
in  their  occupation,  together 
with  certain  other  lands  late 
in  the  occupation  of  J.  i^., 
now  deceased,  and  others 
now  in    the  '  occupation  of 


£.  D.  and  P.  B.  (enumer- 
ating the  number  of  acres  oc- 
cupied by  each),  formed  the 
whole  of  the  lordship,  ham- 
let, or  district  of  Little  WaU 
ton:  And  these  Defendants 
say,  that  there  are  now  pay- 
able, and  there  have  been, 
from  time  whereof  the  me- 
mory of  roan  is  not  to  the 
contrary,  of  right  paid  and 
payable  to  the  proprietors  of 
the  rectory  of  Marhskirby, 
within  which  the  lordship, 
hamlet,  or  district  oi  Little 
Walton  is  situate,  by  the  oc- 
cupiers of  lands  within  the 
said  lordship,  hamlet,  or  di^ 
trictf  at  Ladt/da^t  Old  Stile,  in 
every  year,  certain  moduses 
or  ancient  yearly  payment, 
for  and  in  lieu  of  the  tithes 

of 
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1826. 


Williams 
Walton. 


fore  the  Vice-Chancellor,  in  1 8 1 8,  a  district  modus  was  set 
up,  but  the  lands  comprised  in  the  district  were  not  de- 
scribed either  by  parcels  or  by  metes  and  bounds.  There 
the  Vice-Chancellor  said,  *^I  was  of  opinion,  upon  opening 
the  pleadings  in  this  cause,  that  the  modus  was  not  well 
laid  as  a  district  modus ;  and  I  retain  that  opinion.  I 
think  it  is  not  sufficient  to  say,  that  the  farm  is  an  ancient 
fiurm  called  by  a  particular  name,  and  containing  a 
certain  number  of  acres,  for  instance,  one  hundred  acres; 
for  that  does  not  enable  the  Plaintiff  to  meet  the  case. 
If  he  can  prove  any  one  acre  not  to  have  belonged  to 
the  &rm,  the  modus  falls  to  the  ground.     It  is  not  ne- 


of  hayi  wool,  ^c,  and  all 
other  small  tithes  yearly  aris- 
ing within  the  said  lordship, 
hamlet,  or  district  and  the 
titheabie  places  thereof;  and 
that  the  said  moduses  or 
yearly  payments,  amounting 
to  the  sum  of  Si.  Ss.  4d.  for 
the  whole  of  the  said  lord- 
ship, hamlet,  or  district,  have 
been  of  right  paid  and  pay- 
able, and  are  now  of  like 
right  payable,  in  the  propor- 
tion and  manner  following." 
The  sums  paid  and  payable 
by  each  occupier  were  then 
enumerated. 

Afterwards  the  Plaintiff 
consented,  upon  certain  terms, 
that  the  modus,  instead  of 
being  taken  as  stated'  in  the 
answer,  should  be  considered 
as  if  laid  in  the  following 
words  :  **  That,  from  time 
whereof  the  memory  of  man 


is  not  to  the  contrary,  there 
has  been  payable,  and  paid, 
and  still  is  payable,  to  the 
rector  of  the  said  rectory  of 
Markskirbi/9  by  the  occu- 
piers of  lands  and  tenanents 
within  the  said  lordship  of 
Littk  Wahorif  at  Ladj^yt 
Old  Stile,  in  each  and  every 
year,  a  customary  payment 
of  Si.  Sf.  4</.  for  and  ia 
lieu  of  the  tithes  of  hay, 
wool,  &c. ;  and  of  all  other 
small  tithes,  except  pigs  and 
poultry,  yearly  arising,  &c 
within  the  said  rectory,  and 
for  the  due  payment  of  which 
said  modus  and  costomaiy 
payment  to  the  rectors  of  the 
said  rectory,  each  of  the  aid 
occupiers  is  liable  to  the  said 
rectors." 

^5th  of  June  1818.  M 
account  was  decreed.  Rig* 
Lib.  1817.  B.  1929, 199a 


oessaiy 
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cessary  to  describe  the  farm  by  metes  and  bounds ;  but 
I  think  it  necessary  to  describe  it  by  parcels."  (a) 

Here  there  is  no  description  of  Cool^s  Green,  either 
by  parcels  or  by  metes  and  bounds.  The  Defendant 
merely  says,  that  he  occupies  certain  lands  containing 
fi>rty-nine  acres,  and  called  CooVs  Green;  afterwards 
he  says,  that  these  forty-nine  acres  do  not  alone  consti- 
tute the  ancient  farm,  but  that  it  consists  of  them  and  of 
a  close  in  the  occupation  of  another  person  which  con- 
tains nine  acres. 


609 
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WlLLIAICt 

Walton. 


Another  objection  is,  that  one  portion  of  the  lands 
which  .he  covers  by  thi/s  modus,  consists  of  a  lane,  which 
was  stopped  up  only  recently.  That  lane  could  not  be 
part  of  the  ancient  farm. 

Mr.  Heald  and  Mr.  Cockerell,  contra. 

The  bill  alleges  that  the  Defendant  is  in  occupation 
of  certain  lands,  of  which  it  claims  the  tithes.  The 
Plaintiff  must  therefore  be  sufficiently  apprised  of  what 
those  lands  are.  The  Defendant  then  says,  *  Those  lands 
and  a  certain  other  close  in  the  occupation  of  Astell,  and 
which  was  some  time  distinguished  by  the  name  of 
Hunfs  Close,  form  the  lands  called  or  known  by  the 
name  of  CooVs  Green,  and  for  Cook's  Green  a  certain 
modus  is  payable.'  This  answer  informs  the  rector, 
with  a  sufficient  degree  of  precision,  what  the  lands  are 
which  we  seek  to  cover  by  the  modus. 


The  Master  qfihe  Rolls. 

J  admit,  that,  in  an  answer  setting  up  a  &rm  modus 
or  a  district  modus,  the  lands  to  which  it  extends  must 

(a)  ated  by  Mr.  PanberUm  from  his  MS.  note  of  the  Vice- 
Chancellor't  judgment. 

be 


€10  CASES  IN  CHANCERY. 

18S6*  be  described  wUb  suflkient  certaintjTs  in  oider  ttiel  die 
Plaintiffmay  imow  the  ekuatioa  andquttBti^  of  the  hyuds 
alleged  to  be  covered  by  the  customary  payment.  Here 
the  bill  allegOB  Aat  the  Defendaot  is  in  th^  occapatkHi 
of  A  piece  of  land  calkd  CooUt  Greeu,  containing  fifty- 
eight  acMSr  The  Defendant  admits  thai  he  is  in  powe^- 
sion  of  certain  lands  called  Coal^s  GreeH^  but  he  s^ 
that  they  contain  only  forty-nine  acres.  By  his  second 
answer,  he  states  that  he  has  omitted  in  his  former 
answer  to  mention  that  Coal^s  Green  consists,  not  merdy 
of  the  forty-nine  acres  in  his  occupation,  but  also  of  a 
close  containing  nine  acres,  formerly  called  Hunts  Close^ 
now  in  the  occupation  of  one  AsteU^  and  which,  till 
within  a  short  time,  was  separated  firom  the  forty-nine 
acres  by  a  lane  which  had  been  recently  stc^)ped  ap 
and  laid  into  the  Defendant's  grounds.  The  modiu 
seems  to  me  to  be  well  laid,  within  die  principle  of  GUr 
lebrand  v.  Scotson.  (a) 

(a)  DamePi  Reportif  21, 


AM 


INDEX 


TO 


THE   PRINCIPAL   MATTERS- 


ABATEMENT  OF  LEGACY. 
See  Will,  21. 

ACCOUNT. 

1.  In  a  suit  for  an  account  against 
an  executor,  who  admits  that  he 
has  received  assets,  evidence 
tending  to  charge  him  with  par- 
ticular sums  as  items  of  the  ac- 
count, and  to  show  that  he  has 
received  more  than  his  answer 
admits,  cannot  be  used  at  the 
original  hearing,  nor  entered  as 
read.  Lavo  v.  Hunter.  Page  100 
2.  Under  what  circumstances, 
and  in  what  stage  of  the  cause, 
inquiries  will  be  directed  concern- 
ing balances  from  time  to  time 
retained  in  the  hands  of  an  ac- 
counting party.    Lavo  v.  Hunter. 

100 

3.  Upon  a  bill  for  an  account,  evi- 
dence entered  into  by  the  De- 
fendant to  prove  items  of  his  dis- 
charge cannot  be  entered  as  read. 
Walker  v.  JVoodward.  107 


4.  A  Defendant  having  stated 
in  his  answer,  that,  by  carrying 
on  business  on  a  farm,  and  with 
stock  belonging  to  the  assets  of 
an  intestate,  he  had  made  profit, 
but  that  as  he  had  not  kept  any 
accounts,  and  had  blended  the 
transactions  of  the  farm  with  his 
other  concerns,  he  could  not  set 
forth  the  amount  of  the  profits ; 
it  was  ordered,  that,  in  taking  the 
account  against  him,  annual  rests 
should  be  made,  and  intereft  cal- 
culated at  5  per  cent,  upon  those 
annual  rests.  Walker  v.  Wood" 
toard.  Page  107 

6.  Trustees  and  executors  under 
the  will  of  a  testator,  idio  had 
directed  them  to  invest  a  share 
of  his  residuary  estate  either  in 
the  public  funds  or  on  mortgage 
at  5  per  cent.^  having  admitted 
by  their  waswer  that  they  had» 
from  time  to  time,  balances  in 
their  hands,  and  it  being  proved 
that,  many  years  after  Ae  death 

of 
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of  the  testator,  they  had  not  in- 
vested the  share  either  in  the 
funds  or  on  mortgage ;  inquiries 
will  be  directed  at  the  original 
hearing  concerning  the  balances 
retained  by  them,  and  Uie  prices 
of  5  per  cent,  stock  at  the  several 
times  when  such  balances  were 
in  their  hands.  Hockley  v.  Bari'- 
tock.  Page  141 

6«  An  executor  being  a  trader,  who> 
after  patying  pecuniary  legacies 
in  due  time,  retains  for  many 
years  balances  belonging  to  the 
residue,  and  mixes  them  with  his 
own  monies,  will  be  charged  with 
interest  at  5/.  per  cent.^  though  it 
could  not  be  ascertained,  without 
a  decree  of  tlie  Court,  who'  were 
the  persons  entitled  to  the  fund. 

•   Sutton  V.  Sharpe.  146 

7.  Interest  decreed  against  the  es- 
[  tate  of  an  accounting  party,  who 

had  dealt  with  certain  funds  in 
i  such  a  manner  that  the  Court 
would  have  given  interest  on  the 
balances  in  his  hands  against  him 
personally,  but  who  had  taken 
the  benefit  of  the  Insolvent  Act, 
before  there  there  was  any  de- 
cree charging  him  with  interest. 
Moons  V.  De  Bemales.  301 

8.  After  the  time  is  ascertained  at 
which  the  mortgage  debt  of  a 
mortgagee  in  possession  was  paid 
off,  annual  rests  from  that  date 
will  be  made  in  the  accounts 
against  him,  though  rests  were 
not  directed  by  the  previous  or- 

,  ders  and  decrees  under  which 
those  accounts  were  taken.  JVil- 
son  V.  Metcalfe*  530 

9«  Annual  rests  are  directed  in  an 
account  of  occupation  rent  as 


well  as  in  an  account  of  rents  and 
profits  received.  Wilson  v.  Met- 
calfe.  Page  530 

10.  Account  of  charity  property 
decreed  against  a  corporation 
from  the  time  at  which  the  ac- 
counts rendered  by  their  answer 
commenced.  Attomey-Generd 
V.  The  Corporation  of  Staffbrd. 

547 

See  Barok  and  Feme,  S. 

ADMINISTRATION. 
A  testatrix  having  directed  that  a 
leasehold  should  be  sold,  and  the 
money  divided  among  five  per- 
sons, the  administrator,  alleging 
that  he  had  become  entitled  to  it 
by  an  arrangement  with  the  lega- 
tees, assigned  it  over  for  valuable 
consideration :  at  his  death  it  re- 
mained assets  unad ministered, 
and  the  purchaser  was  directed  to 
convey  it  to  the  administratrix  de 
bonis  nony  though  the  persons  be- 
neficially interested  were  not  all 
parties  to  the  suit.  Cubbidge  v. 
Boatwright.  549 

Letters  of  Administration,  See 
Evidence,  2. 

AFHDAVIT- 
See  Practice,  13,  14. 

AMENDMENT. 
See  Pleading,  7. 

Practice,  5,  6,  7,  9,  10^  11. 

ANNUITY. 
A  testator  having  directed  his  exe- 
cutors to  lay  out  in  what  govem- 
*  ment  security  they  pleased,  as 
much  money  as  would  produce  a 
certain  annual  interest^  and  hav- 
ing 
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ing  given  that  annaal  interest  to 
bis  wife  during  her  life,  in  case 
she  did  not  marry  again,  the  exe- 
cutors invested  in  the  5 per  cents* 
a  sum  which  yielded  dividends 
exactly  equal  to  the  specified  in- 
come ;  those  dividends  being  af- 
terwards diminished  by  the  con- 
version of  the  5  per  cents*  into  4 
per  cents .i  the  widow  was  held 
entitled  to  have  the  deficiency 
made  good,  either  by  the  sale 
from  time  to  time  of  portions  of 
the  appropriated  stock,  or  out  of 
any  other  part  of  the  residue 
which  could  be  made  available. 
May  V.  Bennett*  Page  370 

See  Settlement,  1. 

ANSWER. 
See  Joint  Stock  Company,  1.  S. 
Modus,  2. 
Practice,  13. 

APPOINTMENT. 

See  Power. 

Revocation. 

APPROPRIATION. 

See  Annuity. 
Legacy  Duty. 

ASSIGNMENT. 
See  Baron  and  Feme,  1,  2. 
Bond. 


BALANCES. 
iS^e  Account,  S.  5,  6,  7* 

BANK  OF  ENGLAND. 
1«  Where  a  testator,  possessed  of 
stock  in  the  government  funds, 


I  bequeaths  it  specifically,  the  Bank 
cannot  refuse  to  permit  the  exe- 
cutor to  transfer  it,  he  not  having 
assented  to  the  legacy. 

The  Bank  having  under  th^e 
circumstances  refused  to  pennii 
the  executor  to  transfer,  a  decree 
was  made  against  them  with  costs. 
Franklin  v.  Bank   <^  England^ 

Page57d 

BANKRUPT. 
See  Fraud,  2. 

BARGAIN  AND  SALE. 
See  Recovery. 

BARON  AND  FEME. 

1.  Where  husband  and  wife,  by  deed 
executed  by  both,  assign  to  a  pur* 
chaser  for  valuable  considemtion 
a  moiety  of  a  share  of  an  ascer- 
'  tained  fund,  in  which  the  wifb  hat 
a  vested  interest  in  remainder, 
expectant  on  the  death  of  a  tenant 
for  life  of  that  fund,  and  both  the 
wife  and  the  tenant  for  life  out- 
live the  husband,  the  wife  is  en* 
titled,  by  right  of  survivorship, 
to  claim  the  whole  of  her  diare 
of  the  fund  against  such  particular 
assignee  for  valuable  consider- 
ation.   Purdew  v.  Jackson,        1 

2*  All  assignments  made  by  the 
husband  of  the  wife's  outstanding 
personal  chattel,  which  is  not  or 
cannot  be  then  reduced  into  pos- 
session, whether  the  assignment 
be  in  bankruptcy,  or  under  the 
insolvent  acts,  or  to  trustees  for 
the  payment  of  debts,  or  to  a  pur- 
chaser for  valuable  consideration, 
pass  only  the  interest  which  the 
husband  has,  subject  to  the  wife's 
Ss  legil 
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legal  right  by  survivorship.  Pur^ 
dew  V.  Jackson.  Page  70 

S»  In  a  suit  against  Defendants,  who 
were  the  personal  representatives 
both  of  a  testatrix,  who  died  during 
coverture,  and  of  her  husband, 
praying  an  account  of  her  sepa- 
rate estate,  and  a  declaration  that 
certain  sums  of  stock,  which  stood, 
and  alfrays  had  stood,  in  her  name, 
constituted  part  of  that  estate, 
although  the  husband  and  his  exe- 
cutors, during  a  long  period  of 
years,  had  uniformly  acknow- 
ledged these  sums  to  be,  and  dealt 
with  them  as  being,  part  of  her 
separate  property ;  and  although 
the  strong  evidence  adduced  by 
the  Plaintiff  was  not  met  by  any 
evidence  on  the  other  side :  yet 
the  Court  refused  to  make  the 
declaration  at  the  original  hear- 
ing, and  only  referred  it  to  the 
Master  to  take  the  account  gene- 
rally, with  special  inquiries  found- 
ed upon  the  evidence*  Hornby 
V.  Hunter.  89 

.See  Fraud,  1. 
Will,  21. 

BOND. 
The  assignee  of  a  lease  executes  a 
bond  to  indemnify  the  original 
lessees  against  the  covenants 
contained  in  the  original  lease; 
be  afterwards  quits  the  country ; 
the  house  is  left  untenanted ;  and 
Ihe  original  lessees  are  obliged 
to  pay  the  reserved  rent:  the 
assignee,  having  subsequently  re- 
turned to  England^  makes  a  com* 
(promise  with  them  for  the  sum 
then  due  in  respect  of  his  non- 

ifierfbrmance  of  the  ooveiunts^  and 


shortly  afterwards  goes  abroad: 
they  demise  the  house  to  a  per- 
son who  continuies  in  possession 
till  the  end  of  the  term :  Held, 
that  this  mode  of  dealing  with 
the  premises  does  not  give  the 
assignee  any  title  in  equity  to 
relief  against  the  legal  effect  of 
his  bond.     Anderson  v.  Bailey. 

Page  313 


CHARGE. 

See  Extinguish  M£MT. 
Will,  14. 

CHARITY. 

1.  TMiere  lands  are  given  to  the 
use  of  a  parish  church,  it  is  not 
primdjacie  a  due  application  of 
the  charity  to  mix  up  the  rente 
with  the  produce  of  parochial 
rates,  so  as  to  form  a  general 
fund,  out  of  which  the  repairs  of 
the  church  and  other  parochial 
expenses  are  defrayed.  The  At- 
tomey'General  v.  Vivian.       236 

2.  The  crown  is  entitled  to  any 
payment  directed,  before  the 
23d  Hen.  VIIL,  to  be  made  for 
a  superstitious  use,  out  of  the 
renU  of  lands.  The  Aitomey 
General  v.  Vivian.  296 

See  Account,  10. 

Foreign  Charity. 

Parish  Church. 

Pleading,  3,  4. 

COMMISSION   TO   EXAMINE 

WITNESSES. 

See  PRACTICE)  3. 


COMPRO- 
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COMPROIVnSE. 
If  a  person,  after  due  deliberation, 
enter  into  an  agreement  for  the 
purpose  of  compromising  a  claim 
made  bona  fidcy  to  which  he  be- 
lieves himself  to  be  liable,  and 
with  the  nature  and  extent  of 
which  he  is  fully  acquainted ;  the 
compromise  of  such  a  claim  is  a 
sufRcicnt  consideration  for  the 
agreement ;  and  a  court  of  equity« 
without  inquiring  whether  he  was 
in  truth  liable  to  the  claim,  will 
compel  a  specific  performance. 
AUxvood  V. .       Page  353 

COSTS. 

1.  In  a  suit  for  the  administration 
of  assets,  a  debtor  to  the  estate, 
who  is  entitled  to  have  his  costs 
of  suit  out  of  the  fund,  will  not 
be  allowed  to  receive  payment  of 
them  while  his  debt  continues  un- 
satisfied ;  but  the  costs  due  to 
him  will  be  set  off  pro  ianto 
against  the  debt  due  from  him. 
Harmer  v.  Harris.  155 

2.  Where  the  same  solicitor 
acts  for  an  executor  and  other 
co-defendants,  the  estate  will  be 
charged,  in  respect  of  the  exe^ 
cutor's  costs,  only  with  that  pro- 
portion of  the  sum  due  to  the 
solicitor  from  his  clients,  which 
the  executor,  as  between  himself 
and  the  co-defendants,  ought  to 
bear.     Harmer  v.  Harris.      155 

3.  Decree,  without  costs,  for  the 
delivery  of  bills  given  for  a  gam- 
blmg  debt.   Wynne  v.  Callander. 

293 

4.  The  costs  of  all  parties  directed 
to  be  paid  out  of  the  fund  in 


question,  though  the  bill  was  dis- 
missed.    Windham  y.  Graham. 

Page  347 

5.  The  nearest  relations  of  a  sup- 
posed lunatic  ordered  to  pay  the 
costs  occasioned  by  their  oppo- 
sition to  a  petition  for  a  commis- 
sion of  lunacy,  presented  by 
strangers  to  the  family.  In  re 
Smith.  348 

6.  Costs  refused  to  a  Plaintiff,  who, 
having  in  his  hands  a  sum  of 
money  belonging  to  an  infant, 
institutes  a  suit  to  have  that  sum 
secured  for  the  infant,  though 
there  was  a  trustee  of  a  settle- 
ment to  whom  it  might  have  been 
paid.     Ellis  v.  Ellis.  368 

7*  The  costs  of  a  suit  for  payment 
of  a  legacy,  which  the  executor 
and  residuary  legatee  had  offered 
to  pay,  ordered  to  come  out  of 
the  testator's  general  estate ;  be- 
cause the  executor  had  qualified 
his  offer  to  pay  by  a  restriction 
which  he  had  no  right  to  impose. 
Walter  v.  Patet/.  Page  375 

8.  Where  a  prior  decree  has  order- 
ed the  costs  of  a  defendant  mort- 
gagee to  be  taxed,  he  will  be 
entitled  to  his  costs,  though  it 
appears  at  the  hearing  on  further 
directions,  that  his  debt  was  paid 
off  before  the  commencement  of 
the  suit,  and  that  he  has  set  up 
an  improper  defence.  Wilson  v. 
Metcalfe.  530 

9.  A  creditor  files  a  bill  against  an 
executrix,  and  she  states  by  her 
answer  that  there  are  no  assets  for 
the  payment  of  his  debt;  he,  how- 
ever, persists  in  the  suit ;  and  the 
result  of  the  account  in  ihe  Mas- 

S  s  2  ter'f 
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ter's  office  i3»  that  there  are  no 
assets,  though  the  executrix  is 
charged  with  more  than  she  had 
admitted :  Held,  that  the  bill  is 
to  be  dismissed  without  costs  as 
against  the  executrix.  Robinson 
v.  Elliott.  Page  599 

See  Fracticx,  2. 

COVENANT. 
8be  Bond. 

Settlsmbnt,  2y  S,  4. 

VXKDOR  AND  PURCHASER. 

CREDITOR. 
See  Costs,  9. 
Faacticb,  2. 


DECLARATION  OF  TRUST. 

A  testator  bequeaths  a  legacy  to 
A.  and  B.  in  trust  for  certain 
purposes*  which  the  will  states  to 
have  been    fully   explained    to 
them.    On  the  same  day  a  paper 
writing  is  signed  by  A.  and  B.^ 
in  which  they  declare  that  the 
bequest  is  upon  trust  for  six  per- 
sons, whose  names  are  stated: 
and,  after  their  signature,  some 
lines  are  added  in  the  hand-writ- 
ing of  the  testator,  by  which  a 
seventh  person  (an  unborn  child) 
is  admitted  to  a  share  of  the 
legacy.  Upon  a  bill,  filed  by  one 
of  the  six  persons  named  in  the 
body  of  the  paper  writing,  the 
Court  recognized  the  paper  writ- 
ing as  a  valid  declaration  of  trust, 
though  it  had  not  been  proved  as 
a    testamentary    paper.     Smith 
y.  AtterioU.  266 


J)ECREE. 
See  Practicb,  4.  17. 

DISMISSAL  OF  BILL- 
See  Joint  Stock  Company,  2, 
Practice,  5,  6. 16,  17. 

DOWER. 
See  Will,  21. 


ELECTION. 
See  Will,  1,  21. 

ESTATE  TAIL. 
See  Will,  S.  9. 

EVIDENCE. 

1.  The  production  by  a  Plaintiff, 
suing  as  administrator  to  A>f  of 
the  letters  of  administration,  is 
not  prima  Jade  evidence  of  A*s 
death.     Moons  v.  De  Bemales. 

Page  301 

2.  At  the  hearing,  liberty  given  to 
a  Plaintiff,  suing  as  administra- 
tor, to  exhibit  interrogatories  to 
prove  the  death  of  the  person, 
whose  administrator  he  claimed 
to  be ;  and  the  cause  permitted 
to  stand  over  for  that  purpose. 
Moons  V.  Jbe  Bemales^  301 

See  Account,  1.  3. 
Practice,  20. 
Modus,  1. 

EXECUTOR. 

See  Costs,  2. 7. 9. 
Retainer. 

EXTINGUISHMENT. 
A    testator,    having    devised    sD 
the  residue  of  his  red  and  per- 

SODll 
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sonal  estate  to  trustees,  upon 
trust,  within  six  months  afler 
his  decease,  to  raise  34,000/., 
and  having  out  of  this  sum  made 
a  provision  for  the  maintenance 
of  his  two  daughters;  E.  and  5., 
during  their  minorities,  directed, 
that  a  moiety  of  the  interest 
arising  from  it  should  be  paid 
to  each  daughter,  on  her  attain- 
ing the  age  of  twenty-one  or 
marrying,  for  her  separate  use, 
during  a  term  of  ninety-nine 
years,  if  she  so  long  lived ;  and 
that,  in  case  either  of  them  died, 
leaving  no  child,  or  issue  of  a 
child,  the  whole  of  the  interest 
should  be  paid  to  the  survivor, 
for  her  separate  use,  during  the 
remainder  of  the  term,  if  she  so 
long  lived :  and,  subject  to  these 
and  some  contingent  gil^»  which 
never  took  efiect,  he  bequeathed 
the  34,000/.  to  his  trustees  upon 
trust,  after  the  decease  of  his 
daughters,  for  such  person  or 
persons  as  should,  under  the 
subsequent  limitations,  be  en- 
titled to  the  residue  of  his  real 
and  personal  estate.  In  these 
subsequent  limitations  the  trus- 
tees were  directed,  upon  each 
of  his  daughters  attaining  twenty- 
one  or  marrying,  to  yield  up  to 
her  a  moiety  of  the  residue  of  his 
reid  and  personid  estates,  to 
hold  the  same  to  her  and  the 
heirs  of  her  body,  with  remainder 
to  the  other  daughter  and  the 
heirs  of  her  body,  remainder  to 
his  own  right  heirs.  In  a  suit, 
instituted  on  behalf  of  the  infant 
daughters,  for  the  administration 
of  the  testator's  estatei  a  decree 


was  made  for  raising  the  34,0007. ; 
and,  the  personal  estate  proving 
insufficient,  part  of  it  t^as  raised 
by  the  sale  of  portions  of  the 
real  estate.  Afterwards  S.,  with 
the  concurrence  of  the  heir  of 
the  surviving  trustee,  suffered  a 
recovery  of  her  moiety  of  the 
lands  to  the  use  of  herself  in 
fee;  the  tenant  to  the  praecipe 
being  made,  kad  the  uses  of  the 
recovery  declared  by  a  bargain 
and  sale,  in  which  both  S.  and 
the  heir  of  the  surviving  trustee 
were  conveying  parties,  but 
which  was  not  enrolled  withia 
due  time.  At  a  subsequent 
period,  E.  suffered  a  recovery 
of  her  moiety  of  the  lands.  S. 
died  leaving  children,  having  re- 
ceived out  of  Court  the  moiety 
of  the  principal  of  that  part  of 
the  charge  which  had  been  raised 
but  without  having  taken  any 
steps  to  have  the  remainder  of 
it  raised. 

1.  Semble,  that  £.  and  S*  did  not 
take  quasi  estates  tail  in  the  sum 
of34,00tf.    Smith  Y.  Frederick. 

Page  174 

2.  Held,  that,  supposing  E*  and  S* 
to  take  quasi  estates  tail  in  the 
S4,000{.,  BO  as  to  be  entitled  to 
it  absolutely,  yet,  under  the  cir- 
cumstances of  the  case,  the  un- 
raised  portion  of  fii.'s  moiety  of 
the  charge  was  extinguished,  and 
the  unsold  estates  entirely  exon- 
erated. Ibid^ 

3«  That  an  equitable  recovery  is 
valid,  though  the  tenant  to  the 
praecipe  is  made  by  a  bargain 
and  sale  not  enrolled  within  due 
time* '  Ibid. 

S  s  3  4.  Effect, 
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4«  Effect,  as  to  the  extinguishment 
of  a  charge,  of  the  conduct  of 
parties  who  are  interested  both 
in  the  money  and  in  the  lands 
out  of  which  the  money  is  to 
be   raised.      Smith  v.  Frederick, 

Page  174 


FARM. 
Ancient  Farm.   See  Modus,  1,  2. 

FOREIGN   BILLS    OF    EX- 

CHANGE. 

See  Gaming. 

• 

FOREIGN  CHARITY. 
A  t^tator  directed  his  executors 
to  invest  a  sum  of  money  in  3  per 
cenU  stock,  and  bequeathed  the 
stock  to  the  treasurer  of  a  cha- 
ritable corporation  in  Scotland^ 
in  order  that  the  dividends  might 
be  applied  to  the  purposes  of  the 
charity.  The  Court  ordered  the 
stock  to  be  transferred  to  the 
corporation,  Emeri/ y.  Hill-    112 

FORFEITURE. 
See  Will,  17. 

FORGERY. 

1.  The  Court  has  jurisdiction  to 
declare  an  instrument  forged, 
and  to  order  it  to  be  delivered  up. 

2.  It  may  make  sudi  a  declaration 
and  order,  without  sending  the 
fact  of  forgery  to  be  tried  by  a 
jury. 

8.  Where  one  witness  swears  to  the 
authenticity  of  the  instrument, 
the  Court  will  not  make  a  decree 
against  it,  without  directing  an 
issue  to  try  the  fact  of  forgery. 
Peah  v.  Highjield.  559 


FRAUD, 

1.  A  woman,  ten  months  before  her 
marriage,  but  afler  the  com- 
mencement of  that  intimate  ac- 
quaintance with  her  future  hus- 
band which  ended  in  marriage, 
made  a  settlement  of  a  sum  of 
money  which  he  did  not  know 
her  to  b^ possessed  of;  the  mar- 
riage took  place,  she  concealing 
from  him  both  her  right  to  the 
money  and  the  existence  of  the 
settlement :  ten  years  afterwards 
she  died ;  and,  afler  her  death, 
he  filed  a  bill  to  have  the  money 
paid  to  him:  Held,  that  the 
settlement  was  ■  void,  as  being  a 
fraud,  on  his  marital  right.  Gad- 
dard  v.  Sncm.  Page  485 

2.  ji»  having  previously  borrowed 
1000/.  of  jB.,  executes  to  him  a 
bond  for  that  sum,  and  B.  two 
days  afterwards,  executes  a  deed, 
whereby  he  covenants  that  the 
bond  shall  not.be  enforced  :  some 
years  afterwards,  B.  having  be- 
come bankrupt,  his  assignees 
brought  an  action  on  the  bond, 
and  filed  a  bill  to  have  the  deed 
of  covenant  declared  fraudulent : 
Held,  that  the  Court  will  not  in- 
terfere against  the  legal  operation 
of  the  deed ;  there  being  nothing 
to  shew  that  B.  was  insolvent 
when  he  executed  it;  and  there 
being  evidence,  that  A.  had  also 
at  that  time  pecuniary  claims  on 
B.9  and  that  the  execution  of  the 
bond  was  accompanied  by  an 
agreement,  that  payment  of  it 
should  not  be  enforced.  Slack  v. 
Tolson.  55S 


GAMING. 
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GAMING. 

Bills  of  exchaDge,  made  in  France^ 
on  French  stamps,  and  substituted 
in  France  for  English  bills  of  ex- 
change, which  were  originaUy 
given  for  a  gambling  debt,  order- 
ed to  be  delivered  up.  Wynne 
V.  Callander.  Page  293 

See  Costs,  3. 

GOOD  WILL. 
See  Specific  Pbrformancb,  4,  5. 

GUARDIAN- 

1.  If  two  persons  are  appointed  by 
the  Court  guardians  of  an  infant 
during  his  minority,  or  until  fur- 
ther order,  the  guardianship  is 
at  an  end  on  the  death  of  one  of 
them,  and  there  roust  be  a  new 
appointment.  Bradshaxo  v.  Brad' 
shato.  528 

2.  Guardian  appointed  without  a 
reference  to  the  Master.  In  re 
Jones*  478 


INJUNCTION. 

1.  Injunction  granted  ex  parte  to 
restrain  the  negotiation  of  a  bill 
of  exchange  by  a  holder,  who 
had  given  valuable  consideration 
for  it,  but  who  had  notice  that  it 
had  been  improperly  accepted 
by  a  partner  of  the  Plaintifis,  in 
the  partnership  name*  Hood  v. 
Jston.  412 

2.  Though  the  Court  acts  on  the 
doctrine  oilis  pendens^  that  is  not 
to  deprive  the  suitor  of  the  more 
effectual  protection  of  an  injunc- 
tion. 416 


INQUIRIES. 
See  Account,  2.  5. 

Baron  and  Feme,  S. 
Pleading,  1. 
Phactioe,  4. 

INROLLMENT. 
See  Recovery. 

■ 

INSOLVENT. 
See  ACCOUNT)  7* 

INTEREST. 
See  Account,  4.  6,  7» 

ISSUE. 
An  issue  directed  to  try  a  Plaintiff's 
right,  though  no  adverse  claim  is 
set  up,  and  strong  uncontradicted 
evidence  is  produced  on  his  part. 
Moons  V.  Be  Bemales.  Page  SOI 

See  Forgery,  S. 
Modus,  1. 


JOINT  STOCK  COMPANIES. 

A  bill  being  filed  by  a  share- 
holder in  a  joint  stock  company 
against  the  directors  and  other 
shareholders,  in  order  to  have 
the  partnership  dissolvedi  and 
the  proper  accounts  taken ;  and 
fourteen  of  the  directors,  who  all 
appeared  by  the  solicitor  of  the 
company,  having  filed  fourteen 
separate  answers,  with  long  sche- 
dules to  each,  allof  which  answers 
and  schedules  were  nearly  ver- 
batim the  same :  Held^ 

1.  That,  in  that  stage  of  the  cause, 

no  inquiry  could  be  directed  into 

the  necessity  or  expediency  qOlU 

ing  those  separate  answers  with  a 

S  s  4  view 
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view  to  the  defence  of  the  suit. 
Van  Sandau  v.  Moore.  Pkige  441 

2.  The  Plaintiff  in  such  a  suit, 
fiotwithstanding  the  adoption  of 
such  a  mode  of  defence,  will  not 
be  pennitted  to  dismiss  his  bill 
without  costs,  on  his  own  ap- 
plication ;  nor  will  an j  reference 
be  directed  to  the  Master,  with  a 
view  to  modify  the  costs  which 
the  Plaintiff  shall  pay.  Ibid. 

S.  The  Court  cannot  require 
several  Defendants  to  join  in  their 
defende.  Ibid* 

4.  If  a  motion  is  intended  to 
lay  the  foundation  for  a  subse- 
quent application  against  the 
solicitor  of  some  of  the  parties, 
the  solicitor,  in  his  personal  capa- 
city, ought  to  be  made  a  party  to 
that  motion.  Ihid* 

5.  SembUy  A  shareholder  in  a 
joint  stock  company  cannot  file 
a  bill  on  behalf  of  himself  and 
dthers  of  the  shareholders  for  a 
dissoludon  of  the  concern.  Ibid. 

6*  Observations  of  the  Lord 
Chancellor  on  the  legal  history 
of  joint  stock  companies,  and  on 
the  provisions  which  have  been 
introduced  into  acts  of  parlia- 
ment! creating  or  regulating  such 
companies,  in  order  to  give  effect 
to  legal  proceedings  to  which 
they  ar^  parties.  Ibid. 

JURISDICTION. 
See  FoRG£RT. 


LEGACY. 
See  Costs,  ?• 
Trustbs. 
Will,  1. 


LEGACY^  SPECina 
See  Bank  of  England/ 

LEGACY  DUTY. 
A  testator  resident  in  India  be* 
queaths  to  an  inftnut  a  sum  ef 
money,  to  be  mvested  in  the 
Company's  securities,  of  whidi 
the  intdrest  is  to  be  applied  to 
her  maintenance,  and  the  prin- 
cipal to  be  settled  upon  herself 
for  life,  with  remainder  to  her 
children.  He  is  lost  on  his 
voyage  to  England^  leaving  all 
his  property  in  India  ;  executors, 
resident  in  that  country  prove  his 
will  at  Calcutta^  invest  the  legacy 
in  the  Company's  secorities,  and 
for  several  years  remit  the  in- 
terest to  their  correspondents  in 
Londanf  for  the  benefit  of  the 
legatee,  who  had  come  to  Eng' 
land;  a  part  of  that  interest  is 
brought  into  court,  in  a  suit  in- 
stituted by  her  for  the  appoint- 
ment of  a  guardian,  and  the 
allowance  of  maintenance,  and  an 
order  is  made  for  the  payment  to 
her  guardian,  our  of  the  fund  so 
created,  of  '2001.  a  year  aa  nudn- 
tenanoe:  Heldf 

That  there  was  a  specific  ap- 
propriation in  India  of  the  le- 
gacy; and. 

That  the  payment  of  200L  a 
year  was  not  liable  to  the  l^acy 
duty.   Hatf  ▼.  FairUe.  Page  117 

LIEN. 
Executors,  who  are  also  trustees, 
agree  to  give  one  of  the  residuary 
legatees,  as  a  security  for  hn 
share,  a  legal  mortgage  of  resl 
estate,  part  of  the  testator's 
assets,  and|  for  the  purpose  of 

having 
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having  the  mortgage  prepared, 
they  deliver  the  title  deeds  to 
his  agentfl:  this  gives  him  an 
equitable  lien  on  the  property, 
as  against  the  executors,  though 
not  as  against  the  other  re- 
siduary legatees.  HockUy  v. 
Baniock.  Page  141 

LIS  PENDENS. 
See  Injuhction,  2. 

LUNATIC. 

1.  A  person,  found  -a  lunatic  in 
Jamaica^  where  his  property  is 
situated,  comes  to  England^  ac- 
companied by  one  of  his  com- 
mittees :  a  commission  of  lunacy 
ought  to  issue  against  him  here. 
In  the  matter  of  Houston*       812 

2.  The  purchase-money  of  timber 
belonging  to  a  lunatic's  estate 
permitted  to  be  paid  to  the  re- 
ceiver, in  order  to  be  by  him 
paid  into  court.  In  the  matter  of 
Starkie.  476 

See  Costs,  5» 


MARITAL  RIGHT. 
See  Fraud,  1. 

MODUSw 
1  •  The  Defendant  having  set  up  a 
farm  modus,  in  answer  to  a  bill 
for  tithes,  issues  were  directed, 
to  try,  whether  the  ancient  farm 
consisted  of  the  lands  mentioned 
in  the  answer,  and  whether  a 
certain  modus  had  been  imme- 
morially  payable  for  the  tithes 
arising  upon  it :  The  jury  found, 
that  the  farm  consisted  of  these 


lands,  together  with  four  other 
closes,  and  was  covered  by  a 
modus.  —  The  circumstance  that 
the  jury  found  the  ancient  farm 
to  consist  of  other  lands,  besides 
those  mentioned  in  the  plead- 
ings, is  no  ground  for  a  new 
trial ;  unless  the  Plaintiff  can 
show,  that  he  has  evidence  with 
respect  to  those  four  closes, 
which,  upon  the  supposition  that 
they  are  parcels  of  the  alleged 
ancient  farm,  might  materially 
vary  the  substance  of  the  case. 
Bailey  v.  Setvell,  Page  239 

2.  A  bill  being  filed  against  an  oc- 
cupier for  tithes  of  certain  lands 
called  Cook*s  Green,  the  De- 
fendant by  his  answer  states  that 
the  lands  in  his  occupation,  to- 
gether with  a  certain  other  dose 
in  the  occupation  of  A.,  con- 
taining nine  acres,  and  separated 
from  the  former  by  a  lane  which 
had  been  recently  laid  to  the 
Defendant's  grounds,  were  called 
and  well  known  by  the  ancient 
name  of  CooVs  Green  ;  and  then 
insists  that  the  lands  called  Cookie 
Green  are  covered  by  a  modus : 
Held,  that  the  lands  comprised 
in  the  farm  or  district  alleged  to 
be  covered  by  the  modus,  are 
described  with  sufficient  cer- 
tainty.    Williams  v.  Walton, 

604 

MORTGAGEE. 
See  ACCOUNT)  8,  9. 
Costs,  8. 

LiBN. 

MULTIFARIOUSNESS. 
See  Plbadino,  5. 

occu- 
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OCCUPATION  RENT. 
See  Account,  9. 

ORDER  TO  SPEED, 
See  Peacticb,  3. 


PARISH  CHURCH. 
Lands  are  devised  to  the  parson 
and  churchwardens  of  the  parish 
church  of  A»  and  their  succes- 
sors^ to  the  intent'  that  the  rents, 
after  certain  charges  are  defray- 
ed, may  go  to  the  use  of  that 
parish  church,  at  the  discretion 
of  the  parson  and  churchwar- 
dens, and  their  successors. 
Ailer  tlie  fire  of  London^  the 
parish  of  A.  is  united  with  the 
adjacent  parish  of  F.,  and  the 
parish  church  of  A*  becomes  the 
parish  church  of  the  united  pa- 
rishes of  A.  and  F.  The  parish- 
ioners of  F.  have  no  right  to 
have  any  part  of  the  rents  ap- 
plied in  ease  of  that  proportion 
of  tbO'  expenses  of  maintaining 
and  repairing  the  church  of  the 
united  parishes,  which  it  falls 
upon  them  to  defray.  The  AUoT' 
neg^General  v.  Vivian.     Page  226 

.     PARTIES. 
See  Admivisxbation. 
Pleading,  6. 

PAYMENT  OF  MONEY. 
See  Practice,  1. 

PLEA. 
See  Pleading,  2. 


PLEADING. 

1.  An  allegation  in  the  answer 
concerning  a  fact  lying  espe- 
cially within  the  knowledge  of 
the  PlaintifiSf  does  not  entitle 
the  Defendant  to  an  inquiry  on 
that  point.   Walker  v.  Woodiward. 

Page  107 

2.  A  Plaintiff,  claiming  as  heir  at 
law  of  her  mother,  files  a  bill  for 
discovery,  and  for  an  injunction 
to  restrain  the  Defendant  from 
setting  up  outstanding  terms  :  a 
plea  of  a  fine  levied  by  the  mo- 
ther and  her  husband,  of  adeed 
declaring  the  uses  of  the  fine  to 
the  husband  in  fee,  and  of  a  con- 
veyance for  valuable  considera- 
tion by  the  husband  to  the  person 
under  whom  the  Defendants  are 
stated  in  the  bill  to  derive  their 
alleged  title,  is  a  good  defence 
both  to  the  discovery  and  to  the 
relief.   Gaity,  Oshaldesion.     158 

3.  A  relator  need  not  have  any  in- 
terest in  the  due  administradon 
of  a  charity.  The  Attorney- Gt* 
neral  v.  Vivian,  226 

4.  Where  a  record  is  both  an  in- 
formation and  a  bill,  and  the 
whole  a£  the  relief  specifically 
prayed  is  in  respect  of  an  al- 
leged interest  of  the  relator  in 
the  trust  property,  the  Court,  if 
it  sees  that  there  is  any  occasion 
for  regulation  in  the  manage- 
ment of  the  charity,  will  not 
dismiss  the  inCorroation,  even 
though  the  claim  of  interest  on 
the  part  of  the  relators  is  so 
groundless,  thai  their  bill  is  dis- 
missed with  costs.  The  AUor* 
ney^General  v.  Vivian^  326 

5.  At 
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5.  At  the  hearing,  the  objection, 
that  the  bill  is  multifarious, 
comes  too  late  to  prevent  the 
Court  from  making  a  decree. 
fVt/nne  v.  Callander.     Page  293 

6.  Premises  held  under  a  demise 
containing  a  proviso,  that  lessees 
shall  not  assign  without  the  li- 
cence of  the  landlord  in  writing, 
are  sold  under  a  decree  to  a  pur^ 
chaser,  who  pays  his  purchase- 
money  into  Court,  and  is  let  into 
possession;  the  landlord  having 
refused  to  concur  in  the  assign- 
ment, the  representatives  of  the 
lessee  file  a  bill  against  him,  alleg- 
ing that  his  conduct.'with  respect 
to  the  sale  had  been  such  as  to 
deprive  him  in  equity  of  any  right 
to  act  on  the  legal  construction  of 
the  covenant  and  proviso  against 
assignment,  and  praying  that  he 
might  be  decreed  to  give  his  li- 
cence in  writing  for  the  transfer 
of  the  interest:  the  purchasers 
are  necessary  parties  to  such  a 
bill.   Maule  v.  DiJee  of  Beaufort. 

349 

7.  It  is  not  necessary  to  amend  a 
bill  for  the  purpose  of  introduc- 
ing facts,  disclosed  in  the  an- 
swer, on  which  the  Plaintiff 
means  to  rely  as  parts  of  his  case, 
entitling  him  to  the  relief  which 
he  has  prayed.     Altjoood  v. . 

358 

8.  The  Court  cannot  require  seve- 
ral defendants  to  join  in  their  de- 
fence.    Van  Sandau  v.  Moore* 

441 

9.  Sembley  a  shareholder,  in  a  joint 
stock  company,  cannot  file  a  bill 
on  behalf  of  hinoiself  and  others 
of  the  shareholders  for  a  disso- 


lution of  the  concern.    Van  San-, 
dau  V.  Moore.  Page  44?1 

See  Administration. 

Specific  Performance,  2. 

PORTIONS. 
A  son,  who,  when  he  attained 
twenty-one,  was  a  younger  child, 
but  by  the  subsequent  death  of 
his  elder  brother,  in  the  lifetime 
of  his  parents,  becomes  an  eldest 
son  before  the  time  fixed  for  the 
payment  of  the  younger  children's 
portions,  is  entitled  to  his  share  of 
portions,  which  are  directed  to 
vest  in  younger  sons,  at  twenty- 
one,  though  not  payable  till  after 
the  death  of  the  parents ;  there 
being  enough  in  the  settlements, 
by  which  the  portions  were  pro- 
vided, to  show,  that  the  character 
of  younger  child  was  to  be  ascer- 
tained by  reference  to  the  time 
when  the  portions  vested,  and  not 
to  the  time  when  they  became 
payable.     Windham  v.  Graham. 

See  Settlement,  2,  3. 

POWER. 
Ai  and  his  wife,  and  Bit  and  df 
having  a  joint  power  of  appoint-  < 
ing  certain  lands,  which  in  de- 
fault of  appointment  stood  limit- 
ed (subject  to  a  life  interest  re- 
served to  C.  in  part  of  them)  to 
A.  in  fee,  did  by  lease  and  re- 
lease, being  a  settlement  made 
in  contemplation  of  the  marriage 
of  B.f  grant,  bargain,  sell,  re- 
lease, convey,  direct^  limits  and 
appoint  the  premises  to  M.,  to 
hold  the  same  to  him  and  his 
heirs,  to  the  old  uses,  until  the 

marriage, 
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marriage)  and,  after  the  marriage, 
as  to  certain  parts  of  the  lands, 
to  the  use  of  A>  and  his  wife  dur- 
ing the  life  of  the  longest  liver, 
to  be  in  bar  of  her  dower,  and, 
as  to  other  parts,  to  the  use  of  A* 
for  life,  and  the  use  of  C.  for 
life  respectively ;  remainder  to 
the  use  of  M*  during  the  lives  of 
A.  and  his  wife,  and  of  C.  re- 
spectively! in  order  to  preserve 
contingent  uses;  remainder  to 
the  use  of  B.  and  her  intended 
husband  during  the  life  of  the 
longest  liver  of  them ;  remainder 
to  the  use  of  M.  to  support  con- 
tingent uses;  remainder  to  the 
use  of  M.  for  a  term  of  five  hun- 
dred yearS)  upon  certain  trusts ; 
remainder  to  the  use  of  the  first 
and  other  sons  of  the  marriage 
successively  in  tail ;  remainder 
to  the  use  of  the  daughters  in  tail ; 
remainder  to  the  use  of  A,  and 
his  heirs. 

Hddf  that  the  release  operated 
not  aat  an  appointment  under  the 
power,  but  as  a  conveyance  of 
the  interest ;  and,  therefore,  that 
the  legal  fee  did  not  vest  in  M. 
Wynne  v.  GriJUh.  Page  283 
See  Revocation. 

iPRACTICE. 

1.  Practice  of  the  offices  of  the 
accountant-general  and  registrar 
with  respect  to  the  payment  of 
money.  Lechmere  v.  Brazier,  72 

2.  In  a  creditor's  suit  instituted 
by  simple  contract  creditors,  in 
which  the  assets,  after  the  pay- 
ment of  the  costs,  being  insuf- 
ficient for  the  discharge  of  the 
specialty  debts,  are  apportioned 


among  the  specialty  creditors; 
these  specialty  creditors  are  en- 
titled, without  contributing  to 
the  extra  costs  of  the  Plaintifi, 
to  the  use  of  the  order  for  the 
payment  of  the  money,  and  of 
the  report  founded  upon  it,  so  as 
to  enable  them  to  get  the  fund 
out  of  court.  Lechmere  V,  Brazier. 

Page  72 

3.  It  is  of  course,  that  a  Plaintiff, 
even  after  the  peremptory  order 
to  speed  his  cause,  should  have 
an  order  for  a  commission  to 
examine  witnesses,  with  liberty 
to  execute  the  same  in  term  time. 
Field  V.  Sotole.  82 

4.  Where  an  inquiry  as  to  debts 
has  been  directed  before  decree, 
and  the  Master  has  reported  that 
there  are  no  debts,  the  decree  at 
the  original  hearing  must  never- 
theless direct  an  account  of  debts. 
Hornby  v.  Hunter*  89 

5.  A  Plaintiff  after  allowing  more 
than  three  terms  to  elapse 
without  taking  any  proceedings, 
amended  his  bill  under  an  order 
for  that  purpose,  and  amended 
also  the  Defendant's  office  copy ; 
an  order,  dismissing  the  bill  for 
want  of  prosecution,  obtained  as 
of  course  on  the  usual  certificate 
within  six  or  seven  days  from  the 
amendment  of  the  record,  was 
discharged  as  irregular.  Kendall 
V.  BeckeU.  152 

6.  The  amendment  of  a  bill  is  not 
of  itself  such  a  proceeding  as 
will  retain  a  suit  in  Court ;  and 
unless  a  subposna  is  issued,  or  a 
replication  filed,  the  Defendant  is 
entitled  to  dismiss  the  bill.  Cooke 
Vt  Davies*  154 

7.  Upon 
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7.  Upon  the  hearing  of  a  petition 
of  appeal,  presented  by  the  De- 
fendants, leave  given  to  the 
Plaintiffs  to  amend  the  record  by 
either  converting  their  bill  into  an 
information,  or  making  it  both  a 
bill  and  information.  Magdalen 
College  v.  Sibthorp.       Page  154 

8.  Where  the  children  of  the  Plain- 
tiff and  of  some  of  the  Defend- 
ants, are  interested  in  the  ques- 
tions to  be  decided  at  the  hearing, 
and  it  appears  on  the  face  of  the 
record,  that  all  the  children  are 
parties  to  the  suit,  the  cause  is 
ripe  for  hearing,  though  there 
is  not  any  report  ascertaining  who 
those  children  are  ;  unless  some 
ground  is  laid  for  supposing  that 
the  statements  to  that  effect  on 
the  record  are  inaccurate,  and 
that  there  are  children  in  esse^ 
who  are  not  before  the  Court. 
Montagu  v.  Nucella.  173 

9.  A  bill  having  been   filed  by  a 
number  (\f  persons,  on  behalf  of 
themselves  and  other  creditors  of 
a    banking-house,   an    order    is 
obtained  by  A.^  one  of  the  Plain- 
tiffs, to  amend  the  bill,  by  striking 
out  the  names  of  the  co-plaintiffs ; 
but  no  amendment  is   actually 
made  :   many  years   afterwards, 
the  executors  of  ^.,  not  knowing 
that  the  record  had   not    been 
amended,  file  a  bill  of  revivor,  as 
if  ^.  had  been  the  sole  Plaintiff; 
and,  an  order  of  revivor  being 
obtained,  move  in   the  revived 
cause  for  a  receiver :  such  a  mo- 
tion is  irregular,  notwithstanding 
that  the  order  of  revivor  has  not 
been  discharged.  Hughesy,Dum» 
beU.  317 


10.  Query.  Where  an  order  is  ob- 
tained, giving  one  of  several 
Plainti£b  liberty  to  amend,  by 
striking  out  the  names  of  the 
co-plaintiffs,  and,  before  the  or- 
der is  entered  and  the  amend- 
ments made,  proceedings  are 
taken  in  the  cause,  whether  such 
proceedings  are  not  a  waver  of 
the  order  ?     Hughes  v.  DumbM. 

Page  317 

11.  SemUe,  When  proceedings  have 
taken  place  under  such  circum- 
stances, an  order  to  enter  the 
order  to  amend  nunc  pro  tunc 
ought  not  to  be  made  (if  made  at 
all)  without  making  an  arrange- 
ment with  respect  to  what  has 
been  done  in  the  cause  in  the 
interval.  Hughes  v.  DumbeU.  317 

12.  The  Court  will  not  interfere,  to 
relieve  parties,  upon  the  terms  of 
their  paying  the  costs,  from  pro- 
cess of  contempt  issued  regu- 
larly and  without  any  breach  of 
good  faith.     Heaton  v.  Tipton. 

323 

13.  On  a  motion  for  a  receiver,  the 
answer  of  a  Defendant,  if  a  ma- 
terial co-defendant  has  not  an- 
swered, must  be  regarded  merely 
as  an  affidavit,  and  the  Plaintiff 
may  read  affidavits  against  it. 
Hershau  v.  Matthetos.  361 

14.  An  affidavit  made  in  support  of 
a  state  of  facts,  may  be  referred 
for  scandal,  but  not  for  imper- 
tinence, by  a  party  who  has  filed, 
in  support  of  a  counter-state  of 
facts,  an  affidavit  which  appears 
to  be  an  answer  to  the  former. 
In  the  MaUer  of  Burton.        380 

15.  Q,u€Bre.  Whether  a  Master  to 
whom  a  question  of  title  is  refer- 

redf 
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red,  had  a  right  to  require  the 
parties  to  procure  for  him  the 
opinionof  any  conveyancer  whom 
he  shall  select,  upon  the  abstracts 
of  title  which  have  been  brought 
into  his  office  ?  Floxoer  v.  Walker. 

Page  408 

16.  A  bill  cannot  be  dismissed,  for 
want  of  prosecution,  by  an  order 
made  as  of  course  upon  petition 
at  the  Rolls.  Van  Sandau  v. 
Moore  •  441 

17*  This  Court  has  power,  in  pro- 
per cases,  to  dismiss  a  bill  with- 
out costSy  on  the  application  of 
the  Plaintiff.  469 

18.  Correction  of  a  •clerical  error 
in  a  decree  passed  and  entered. 
Tomlim  v.  Palk.  475 

19.  Guardian  appointed  without  a 
reference.     In  re  Jones.        478 

20.  Where  the  evidence  proves  the 
execution  of  a  will,  but  the  wit- 
nesses have  not  been  examined 
as  to  the  sanity  of  the  testator, 
the  cause  will  be  adjourned  at 
the  hearing,  and  liberty  will  be 
given  to  exhibit  an  interrogatory 
to  prove  his  sanity.  Abrams  v. 
Wimhup.  52,6 

See  EvioBMCB,  2. 
Costs. 
Solicitor. 


RECEIPT. 
Construction  of  a  receipt.     Ander^ 
eon  v.  Bailey.  313 

RECOVERY. 

An  equitable  recovery  is  valid, 
though  the  tenant  to  the  praecipe 
is  made  by  abargain  and  sale  not 


enrolled  within  due  time.     Smiih 
V,  Frederick,  Page  174 

See  Title,  2. 

RELEASE. 
See  Will,  17. 

REMOTENESS. 
See  Will,  7.  11,  12. 

RESIDUE. 
See  Will,  4.  6.  10. 
Custom  of  York. 

RESTS. 
See  Account,  4.  8,  9. 

RETAINER. 
1.  The  executor  of  an  executor  is 
entitled  to  retain,  out  of  the  ba- 
lances of  the  produce  of  the 
original  testator's  IVest  India 
plantations,  received  by  him  as 
consignee  appointed  by  the  Court, 
debts  due  from  the  testator  to 
him  either  in  his  own  right,  or  as 
executor  of  the  deceased  execu- 
tor.    Thomson  v.  Grant.        541 

2.  Quiere.  Whether  the  heir 
of  the  obligor  in  a  bond,  being 
one  of  two  surviving  executors  of 
the  obligee,  is  entitled  to  retain 
the  amount  of  the  bond  out  of 
the  produce  of  the  estate  de- 
scended to  him  ?  Player  v.  Fox- 
hall.  538 

3.  If,  in  a  suit  instituted  by 
creditors,  he  accounts  for  the 
produce  of  the  real  estate  in  the 
Master's  office,  and  he  and  his 
co-executor  prove  the  bond  debt 
under  the  decree,  he  is  not  en- 
titled to  retain.  Player  v.  Fox- 
hall.  538 

REVIVOR. 
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REVIVOR. 

See  Practice,  9. 

REVOCATION. 
By  deed  of  4th  November  1800, 
(being  the  settlement  made  on 
the  marriage  of  A.  and  B.)  the 
intended  wife  B.,  in  exercise  of 
a  general  power  of  Appointment 
vested  in  her  by  a  previous  deed 
of  the  4th  of  Mai/  1799,  appoint- 
ed certain  freehold  houses  to  the 
use  of  trustees,  during  the  joint 
lives  of  herself  and  her  husband, 
for  her  separate  use,  with  re- 
mainder in  the  event  of  her  dying 
in  the  lifetime  of  her  husband, 
(which  happened)  as  she  should 
appoint  61/  mil,  attested  by  three 
witnesses,  with  limitations  over. 
Shortly  af^er  her  marriage,  B., 
by  will  duly  attested  by  three 
witnesses,  devised  the  houses  to 
her  husband  in  fee ;  afterwards, 
in  1811,  she  and  her  husband 
executed  a  deed,  attested  by  two 
witnesses  only,  by  which,  after 
reciting  the  indenture  of  the  4th 
Mat/  1799,  but  not  mentioning 
the  marriage  settlement,  B.f  in 
exercise  of  the  power  given  her 
by  the  deed  of  1799,  and  of  all 
other  powers,  &c.  appointed  the 
messuages  to  the  use  of  her  hus* 
band  for  life,  remainder  ;o  the 
use  of  herself  for  life,  remainder 
to  the  use  of  the  children  of  the 
marriage  as  she  should  appoint ; 
and,  in  default  of  appointment,  to 
all  the  children  equally  in  tail, 
with  remainder  to  her  husband  in 
fee :  Held,  that  the  deed  of  1811 
did  not  operate  as  a  revocation  of 


the    previous   will.      Eilbech   v 
Wood,  Page  564 


SCANDAL. 
See  Practice,  14. 

SETTLEMENT. 

1.  It  is  declared  by  a  marriage  set- 
tlement, that  a  trustee  is  to  lay 
out  a  sum  of  money,  which  the 
husband  had  agreed  to  settle,  in 
the  purchase  of  any  public  stocks, 
or  funds,  or  annuities  for  the  life 
of  the  intended  wife,  in  his  own 
name  in  trust  for  her,  and  that  he 
is,  during  her  life,  to  pay  to  her 
the  dividends  and  other  produce 
of  the  stock  or  annuity  so  to  be 
purchased,  to  her  separate  use 
during  her  life:  Held,  that  the 
wife  is  entitled  absolutely  to  a. 
sum  o£S per  cent,  stock  purchased 
with  the  money,  and  not  merely 
to  a  life  interest  in  it.  Smith  y. 
King.  363 

2.  In  a  marriage  settlement,  the 
father  of  the  wife,  after  making  a 
provision  for  her  during  her  life, 
covenants,  that,  in  case  there 
shall  be  a  child  or  children  of 
the  marriage  living  at  her  de- 
cease, he  will  pay  3000/.  to  such 
child  or  children  on  their  attain- 
ing twenty-one,  or,  if  they  shall 
have  attained  that  age  in  their 
mother's  life-time,  at  her  death  : 
in  the  directions  that  are  after- 
wards given  for  the  distribution 
of  the  sum  in  different  events 
among  the  children  of  the  mar- 
riage,  and  their  isfuci  no  refer- 
ence 
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ence  is  made  to  the  contingency 
of  their  surviving  the  mother; 
and  though  there  is  an  express 
enumeration  of  the  cases  in  which 
the  money  is  not  to  be  payable, 
the  death  of  a  child  in  the 
mother's  life-time,  afler  having 
attained  twenty-one,  is  not  speci- 
fied as  one  of  those  cases  :  Held, 
that  the  interest,  which  a  child, 
who  has  attained  twenty-one, 
takes  in  these  sums,  remains  con- 
tingent during  the  life  of  the 
mother ;  there  not  being  enough 
in  the  subsequent  clauses  to  con- 
trol the  plain  words  of  the 
covenant.    Fitzgerald  v.  Field. 

Page  430 

3.  In  the  same  settlement,  the 
father  covenants  to  pay  upon  the 
death  of  the  husband  200(tf.  to 
the  eldest  or  only  son  of  the 

^  marriage:  Held,  that  this  cove- 
nant is  controlled  by  subsequent 
clauses,  so  as  not  to  give  a  vested 
interest  upon  the  death  of  the 
father  to  an  only  son  who  was 
then  under  age.  Fitzgerald  v. 
Field.  430 

4.  A.  being,  under  the  marriage  set- 
tlement of  her  father  and  mother, 
tenant  in  tail  in   remainder    of 
certain  lands,  expectant  on  the 
failure  of  male  issue  of  her  only 
brother,  there  is  made  on  her 
marriage  a  settlement  containing 
a  covenant,  by  which,  afler  re- 
citing that  it  was  possible  that  she 
Plight,  under  and  by  virtue  of  the 
limitations  contained  in  the  former 
settlement,     eventually   become 
entitled  to  a  certain  estate,  or  a 
part  of  certain  lands,  it  is  agreed, 
thaty  in  case  she  shall  in  her  life- 


time become  entitled  to  any  such 
estate  as  aforesaid,  the  same  shall 
be  conveyed  to  the  uses  and  for 
the  trusts  therein  mentioned ;  the 
brother  afterwards  suffers  a  re- 
covery, and  dies  intestate  without 
issue,  whereupon  Che  fee-simple 
of  one-fourth  part  of  the  lands 
comprised  and  referred  to  in  the 
settlements  descends  upon  her  as 
one  of  his  co-heiresses :  Held, 
that  the  covenant  does  not  affect 
the  fee-simple  so  coming  to  her 
by  descent.  Tayleur  v.  Dicken- 
son.  Page  521 

SOLICITOR. 

1. Where  a  solicitor  has  in  his  posses- 
sion deeds  and  papers  belonging 
to  his  client,  which  he  refuses  to 
part  with,  the  Court  has  jurisdic- 
tion to  order  the  solicitor  to  de- 
liver the  deeds  and  papers,  and 
also  his  bill  of  costs,  the  party 
offering  to  pay  what  the  Master 
shall  find  to  be  due  to  him, 
though  there  is  no  cause  pending, 
and  though  no  part  of  the  costs 
has  been  incurred  in  respect  of 
any  action  or  suit  in  law  or  equity. 
In  re  Murray.  519 

2.  If  a  motion  is  intended  to  lay 
the  foundation  for  a  subsequent 
application  against  the  solicitor 
of  some  of  the  parties,  the  solici- 
tor in  his  personal  capacity  ought 
to  be  nuiide  a  party  to  that  mo- 
tion. Van  Sandau  v.  Moore.  441 

SPECinC  PERFORMANCE. 
1.  On  a  reference  of  title  in  a  suit 
by  a  vendor  for  the  specific  per- 
formance of  a  contract  for  the 
purchase  of  lands,  the  mere  fiurt 

that 
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that  a  suit  lias  been  subsequently 
instituted  and  is  pending,  in 
which  part  of  the  lands  are 
claimed  adversely  to  the  vendor, 
is  not  a  sufficient  ground  for  re- 
porting that  a  good  title  cannot 
be  made.     Oshaldeston  v.  Askew, 

Page  160 
2*  In  a  suit  by  a  vendor  for  specific 
performance,  the  decree  at  the 
original  hearing  having  directed 
merely  a  reference  of  title,  the 
Court  will  not,  at  the  hearing  on 
further  directions,  enter  into  the 
consideration  of  any  other  ob- 
jection which  the  answer  had  set 
up  against  the  execution  of  the 
contract.  Le  Grand  v.  Whiter- 
head.  309 

3.  A  person,  who  purchases  two 
lots,  is  not  justified  in  refusing 
to  perform  his  contract  for  the 
purchase  of  the  second  lot,  be- 
cause a  good  title  is  not  shown 

.    to  the  first  lot.     Lewin  v.  Guest. 

325 

4.  In  an  agreement  by  a  tenant  at 
will  of  a  public  house  for  the 
sale  of  the  possession,  trade,  and 
good-will  of  the  house  at  a  fixed 
sum,  and  of  the  stock  and  fur. 
niture  at  a  valuation,  one  of  the 
terms  being  that  possession  should 
be  taken,  and  the  money  paid  on 
a  given  day,  time  is  of  the  es* 
sence  of  the  contract ;  and  a  pur- 
chaser, who  was  not  in  a  con- 
dition to  fulfil  his  part  of  the 
contract  on  that  day,  cannot 
compel  a  specific  performance, 
though  he  was  ready  on  the  fol- 
lowing day  to  have  proceeded  to 
complete  the  purchase.  Coslake 
v.  Till.  376 


6.  QMcere^  whether  a  court  of 
equity  will  enforce  the  perform- 
ance of  a  contract  for  the  pur- 
chase of  a  subject  matter,  of 
which  the  good-will  of  a  public 
house,  unconnected  with  any 
fixed  interest  in  the  premises, 
forms  the  principal  part.  Ccm- 
lake  V.  Till.  Page  376 

See  CoMPaoMisE. 

STOCK. 
See  Account,  5. 

Bank  of  England. 
Will,  22. 

Conversion  ot  5  per  cent.  stocK| 
See  Annuity. 

SUBSTITUTION. 
See  Will,  4,  5,  6. 

SUPERSTITIOUS  USE. 
See  CharitTi  2. 


TERCE. 
See  WiLLi  !• 

TESTAMENTARY  PAPER. 
iStfff  Declaration  or  Trust. 

TITHES. 
See  Modus. 

TITLE. 
1.  Where  a  legal  fee  is  outstand- 
ing, which  was  vested  long  since 
in  persons  who  would  now  be 
trustees  for  the  vendor,  and  the 
abstract  does  not  shew  in  whom 
that  legal  fee  at  present  is,  the 
objection  is  a  matter  of  title, 
and  not  of  conveyance  merely. 
Wynn^  v.  OrfjfiA.  283 

T  t  2.V. 
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2.  It  being  necessary,  in  order  to 
make  a  title  perfect,  that  a  reco- 
very should  be  suffered  for  the 
purpose  of  barring  an  old  estate 
tail  vested  in  a  person  who  was 
not  a  trustee  for  the  vendor,  the 
deed  making  the  tenant  to  the 
praecipe  and  the  warrant  for  suf- 
fering the  recovery  were  exe- 
cuted before  the  filing  of  the  bill 
for  specific  performance,  but  the 
recovery  was  not  completed  till 
a  few  days  afterwards :  Held, 
that  a  good  title  was  not  shown 
before  the  commencement  of  the 
suit.    Lexjoin  v.  Guest.  Page  325 

9*  A  conveyance  to  a  purchaser  in 
1793,  from  persons  residing  in 
Bermuda,  of  lands  then  in  their 
possession,  and  to  which,  subject 
to  an  outstanding  but  satisfied 
mortgi^e  term,  they  claimed  title 
under  an  entail  created  in  1732, 
through  a  descent  recited  in  the 
deeds —  a  subBequent  assignment 
of  the  mortgage  term  from  the 
mortgagee  to  the  purchaser  — 
and  uninterrupted  enjoyment  un- 
der his  conveyance  —  will  not 
enable  him  to  make  a  good  title ; 
if  unsupported  by  extrinsic  evi- 
dence of  the  pedigree  recited  in 
the  deeds,  or  of  possession,  prior 
to  1793,  conformable  to  that  pe- 
digree. Fort  V.  Clarke  Page  601 

See  Specific  Performance,  L 
Venbor  and  Purchaser. 

TRUSTEE. 
The  trustee  of  a  legacy,  which  had 
been  invested  in  stock,  authorizes 
the  sale  of  the  stock,  and  permits 
B.  to  receive  the  proceeds;  B. 
retains  the  money  in  his  hands ; 


and  during  many  years,  the  lega- 
tee, who  was  not  aware  that  the 
legacy  had  ever  been  invested  io 
stock,  or  that  stock,  in  which  it 
once  was  invested,  had  been  sold, 
deals  with  B,  as  the  only  person 
accountable  to  her  for  the  mo- 
ney :  notwithstanding  theae  deal- 
ings on  the  part  of  the  legatee, 
the  trustee  continues  to  be  ac- 
countable for  the  stock.  Adanu 
V.  Cli/ion.  Page  297 


UNCERTAINTY. 
See  Will,  18, 19. 

UNION  OF  PARISHES. 
See  Parish  Church. 


VENDOR  AND  PURCHASER. 

A.  conveys  lands  to  trustees,  on 
trust  to  sell,  if  the  unsatisfied  debts 
of  a  partnership,  in  which  he  had 
been  concernedy  should  at  a 
given  time  exceed  40,00(M. ;  the 
trustees  sell  and  convey  to  the 
purchaser  by  a  deed,  which  re- 
cites that  the  debts  of  the  part- 
nership exceeded  the  specified 
amount,  and  that  A,  had  died 
intestate,  as  to  his  real  estates; 
and  the  heir  at  law  of  A.  joins 
in  that  deed,  and  enters  into 
a  covenant  for  the  title  of  the 
trustees,  a  covenant  against  all 
acts  done  by  him  or  hia  father, 
and  a  covenant  for  further  assur- 
ance :  it  afterwards  i^pears  to  be 
uncertain  whether   A.  had  not 

devised 
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devised  his  real  estate,  and  the 
purchaser  files  a  bill  to  have  pro- 
tection against,  or  remedy  of,  the 
alleged  defect  in  his  title,  which 
this  discovery  created. 

Held^  that  the  purchaser  is  not 
entitled  to  have  an  account  taken 
of  the  debts  of  the  partnership, 
in  order  to  establish  the  fact  of 
their  having,  at  the  specified 
time,  exceeded  the  specified 
amount* 

That  he  is  not  entitled  to  have 
the  books  and  documents  con- 
nected with  the  accounts  of  the 
partnership,  deKvered  to  him  or 
deposited  for  safe  custody. 

That  he  is  not  entitled  to  a 
covenant,  either  from  the  heir  or 
from  any  other  person,  for  the 
production  of  those  books  and 
papers.     Hallett  v.  MiddUton. 

Fage24f5 

VESTING. 
See  Settlement,  2, 3. 
Will,  8. 

VOLUNTARY  DEED. 
See  Fraud,  2. 


WILL. 
L  A  testator  bequeathed  to  his  wife 
during  her  life  four-sevenths  of 
the  income  of  his  general  resi- 
duary estate,  in  which  he  intend- 
ed to  include  a  Scotch  heritable 
bond;  but  the  infant  heir,  hav- 
ing elected,  under  the  order  of 
the  Court,  to  claim  against  the 
will,  took  that  bond  by  his  legal 
title>  subject  to  the  widow's  right  | 


of  terce :  Held,  that  the  widow 
must  elect,  and  that,  although 
disappointed  of  the  four-sevenths 
of  the  interest  of  the  bond  debt, 
which  the  testator  meant  her  to 
enjoy,  she  mustt  if  she  claimed 
what  he  had  effectually  bequeath* 
ed  to  her,  bring  in  her  terce  to 
increase  the  general  residuary 
estate.     Reynolds  v.  Torin. 

Page  129 

2.  A  testatrix,  who  was  entitled  to 
a  distributive  share  of  the  assets 
of  an  intestate,  to  whom,  at  her 
death,  no  administration  had 
been  taken  out, .  bequeaths  '^  all 
such  sums  of  money  as  should  be 
owing  to  her  at  the  time  of  her 
decease  from  G.B..*"  These  words 
will  not  pass  her  beneficial  in- 
terest in  a  sum  of  money  which 
was  then  due  from  G.  B*  to  the 
estate  of  the  intestate.  CoUme 
V.Doyle.  ^  135 

3.  A  testator,  having  devised  all  the 
residue  of  his  real  and  personal 
estate  to  trustees,  upon  trustf 
within  six  months  after  his  de- 
cease, to  raise  34,000/.,  and  hav- 
ing out  of  this  sum  made  a  pro- 
vision for  the  maintenance  of  bis 
two  daughters,  E.  and  S.^  during 
their  minorities,  directed,  that  a 
moiety  of  the  interest  arising  from 
it  should  be  paid  to  each  daugh- 
ter, on  her  attaining  the  age  of 
twenty-one  or  marrying,  for  her 
separate  use,  during  a  term  of 
ninety«nine  years,  if  she  so  long 
lived ;  and  that  in  case  either  of 
them  died,  leaving  no  child,  or  is- 
sue of  a  child,  the  whole  of  the  in- 
terest should  be  paid  to  the  survi- 
vor, for  her  separate  use,  during  the 

T  t  2         remainder 
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remainder  of  the  term,  if  she  so 
long  lived :  and  subject  to  these 
and  some  contingent  gifts,  which 
ncTer  took  effect,  he  bequeathed 
the  34,000^.  to  his  trustees  upon 
trust,  after  the  decease  of  his 
dauglitersi  for  such  person  or 
persons  as  should,  under  the  sub- 
sequent limitations^  be  entitled 
to  the  residue  of  his  real  and 
personal  estate. 

Sembkf  that  E.  and  8.  did  not 
trice  quasi  estates  tail  in  the  sum 
ef  S^fiM.    Smith  v.  Frederick. 

Page  174 

4.  A  testator,  after  expressing  an 
intention  to  dispose  of  his  whole 
estate,  and  giving  legacies  of 
lOCtf.  to  each  of  five  persons,  de- 
sires all  his  goods  and  moveable 
effects  to  be  divided  equally  be- 
tween them,  and  then  bequeaths 
SKA*  to  a  person  whom  he  ap- 
points executor;  afterwards,  by 
a  codicil,  he  directs  the  money 
to  be  paid  to  those  five  persons 
in  twelve  months,  and  his  utensils 
and  goods  to  be  given  to  them 
in  one  moitth  after  his  decease : 
Held,  that  the  words  "  goods 
and  moveable  effects "  are  to  be 
limited  to  utensils  and  articles 
^usdem  generis,  and  that  the 
testator  died  intestate  with  re- 
spect to  the  beneficial  interest  in 
the  general  residue  of  his  pro- 
perty.    Sutton  V.  Sharp.        146 

5«  A  testator  bequeaths  a  sum  of 
itock  to  each  of  five  nephews 
and  nieces,  or  to  their  respective 
child  or  children ;  should  any  die 
without  child,  such  share  to  re- 
vert to  the  residuary  legatee  :  — 
^each  of  the  nephews  and  nieces 


who  survive  the  testator  takes  his 
or  her  legacy  of  stock  absolutely. 
Montagu  v.  NuceUa.  Page  165 
6.  The  same  testator  appoints 
as  his  residuary  legatee  J?.  P.  Af., 
his  child  or  children ;  in  case  of 
his  death  without  any  such,  the 
residuary  interest  to  vest  in  the 
other  five  nephews  «id  nieces 
then  alivCf  share  and  share  alike, 
and,  as  before,  to  each  of  their 
respective  child  and  children; 
and  in  case  of  either  of  their 
deaths  without  any  such  issue, 
then  his  or  her  share  to  be  di- 
vided amongst  the  survivors:— 
E.  P,  M.f  having  survived  the, 
testator,  takes  the  residue  ab- 
solutely.   Montagu  v*  Nuedla. 

165 

7-  A  testator  bequeathed  personal 
property  to  his  trustees  and  exe- 
cutors, upon  trust,  to  pay  the 
dividends  to  his  daughter,  during 
her  life,  to  her  separate  use,  and, 
after  her  decease,  to  pay  the 
principal  unto  all  and  every  her 
children  who  should  live  to  attain 
twenty-three  years  of  age,  share 
and  share  alike,  with  benefit  of 
survivorship,  in  case  any  of  them 
died  under  that  age ;  with  limit- 
ations over,  in  case  there  should 
be  no  such  child  or  children,  or, 
being  such,  all  of  them  should 
die  under  twenty-three,  without 
lawful  issue.  The  daughter  had 
a  child,  who  died  under  age  in 
the  daughter's  life-time.  —  The 
bequests  to  the  children,  and  the 
subsequent  limitations,  were  too 
remote.    Bull  v.  Pritckard.  213 

8.  A  testator  bequeathed  a  fund, 
which  was  to  be  produ^d  by  the 

conversion 
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conversion  into  money  of  the  re- 
sidue of  his  real  and  personal  es- 
tate, to  trustees,  upon  trust  to 
paj  the  interest  of  one  moiety  to 
his  daughter,  for  her  separate  use 
during  her  life;  and,  after  her 
death,  to  pay  lOCtf.  a  year  to  her 
husband  during  his  life,  and  to 
apply  the  remainder  of  the  divi' 
dends  to  the  maintenance  and 
education  of  all  and  every  her 
children,  until  they  attained 
twenty-one  respectively,  and  when 
they  attained  their  respective  ages 
of  twenty-one,  upon  trust  to  pay 
the  principal  to  them  in  equal 
shares :  the  mother  survived  the 
testator,  and  left  two  children, 
who  died  under  twenty-one. — 
The  moiety  of  the  residue  vested 
in  these  children.  Jones  v.  Mac* 
kilwain.  Page  220 

9.  A  testator  bequeathed  a  sum  of 
stock  to  trustees,  upon  trust  to 
pay  the  interest  to  his  son  during 
life,  with  a  direction,  if  he  mar- 
ried a  woman  with  a  fortune  of  a 
specified  amount,  to  settle  the 
fund  upon  her  and  the  issue  of 
such  marriage ;  but  in  case  of  the 
son's  decease,  leaving  no  issue  of 
his  body,  the  stock  was  given 
over  to  various  persons  ;  and  the 
testator  also  disposed  of  the  resi- 
due of  his  estate.  The  son  mar- 
ried a  woman  who  had  not  the 
fortune  required  by  the  will,  and 
died  leaving  issue  of  that  mar- 
riage. 

Heldf  that  the  son's  life  inte- 
rest in  the  stock  was  not  extended, 
by  implication,  to  a  quasi  estate 
tail; 


That  the  issue  of  his  marriage 
took  no  interest  in  the  stock ; 

That  the  gifts  over  failed ; 

And  that,  after  the  son's  death, 
the  stock  belonged  to  the  resi- 
duary legatee.     Andreev.  Ward. 

Page  260 

10.  A  bequest  of  *^  my  furniture, 
plate,  books,  and  live  stock,  or 
what  else  I  may  then  be  possessed 
of  at  my  decease,"  .will  pass  the 
general  residuary  estate,  though 
followed  by  specific  bequests  and 
devises  to  the  same  person,  and 
by  gifts  of  pecuniary  legacies  to 
various  other  persons.  Flemming 
V.  Burrotos.  Page  276 

11.  A  testatrix  devises  to  A.  for 
life,  remainder  to  AJs  first  and 
other  sons  in  tail-male,  remainder 
to  ^.'s  daughters  as  tenants  in 
common  in  tail,  with  cross  re- 
mainders between  them  in  tail; 
remainder  to  trustees  for  a  term 
of  years  upon  trust,  to  raise  and 
pay  such  legacies  as  she  had 
thereafter  given,  or  should  give 
by  any  codicil :  and,  in  a  subse- 
quent part  of  the  will,  she  be- 
queaths various  legacies  from  and 
immediately  after  the  decease, 
and  failure  of  issue  of  ^.«-  Held, 
that  '<  failure  of  issue**  in  the  gift 
of  the  legacies  must  be  oon« 
strued  ''  failure  of  such  issue,  aa 
were  included  in  the  limitation 
of  the  estate,"  and  that,  there- 
fore, the  bequests  were  not  too 
remote.  Morse  v.  Lord  Ormonde, 

S82 

12.  By  a  marriage  settlement,  lands 
are  settled  on  the  first  and  other 
sons  of  the  marriage  successively 
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in  tail-male ;  remaiDder  to  the 
daughters    of  the    marriage  as 
tenants  in  common  in  tail  general, 
with  cross  remainders  between 
them ;  and  the  ultimate  reversion 
in  fee  is  limited  to  the  husband, 
who,  afterwards,  by  a  will  reciting, 
that  he  was  seised  of  the  rever- 
sion in  fecHsimple,  expectant  upon 
the  contingency  of  there  being 
no  child  of  the  marriage,  or  of 
the  death  of  all  the  children  of 
the  marriage  without  issue,  de- 
vises his  said  reversion  in  case 
he  should  die  without  any  child 
or  children,  or  there  being  such, 
all  of  them  should  die  without 
issue:  Held,  that  the  devise  of 
the  reversion  is  void.    Banks  v. 
Holme.  Page  394 

13.  A  testator  directs  that  his 
household  furniture,  &c.  and 
utensils  in  and  about  his  man- 
sion-house at  //.,  should  go  with 
the  mansion-house,  and  that,  for 
that  purpose,  his  trustees  should 
make  an  inventory  of  the  furni- 
ture, &c.  and  utensils  which 
should  be  found  in  and  about  his 
mansion-house  and  premises  at 
the  time  of  his  decease :  these 
words  do  not  pass  farming  uten- 
sils on  lands  at  H.,  occupied 
by  the  testator  along  with  the 
maniion-house.  Fitzgerald  v. 
Field.  427 

14.  A  testator  by  his  will  directs, 
that,  with  the  money  arising  from 
tfie  personal  estate  bequeathed 
to  his  trustees  (which  is  to  be 
first  so  applied)  and  from  the  sale 
or  mortgage  of  certain  real  es- 
tates devised  to  the  same  trustees 


for  a  term  of  years,  the  annuities 
and  legacies  thereinafter  given 
are  to  be  paid ;  and  he  afterwards 
gives,  among  other  things,  an 
annuity  secured  by  powers  of 
distress  and  entry  on  the  real 
estates :  by  a  codicil  he  bequeaths 
his  personalty  and  the  residue  of 
his  real  estates  for  a  term  of 
years  to  other  trustees  upon  the 
trusts  in  his  will  and  codicils 
mentioned :  and  he  then  gives  to 
A.  M*  an  annuity  which  he 
charges  on  the  residue  of  his 
real  estate,  and  secures  by  a 
power  of  distress :  Held,  that  the 
personalty  is  the  primary  fund 
for  the  payment  of  A.  M,*»  an- 
nuity, and  that  the  real  estate  is 
charged  only  as  an  auxiliary  fund. 
Fitzgerald  v.  Field.        Page  428 

15.  Neither  the  words  *^  I  give  and 
bequeath  all  my  effects  (after 
paying  of  every  due  demand)," 
though  immediately  preceded  by 
directions  touching  the  rents  of 
a  copyhold  estate, — nor  the  words 
<<  what  little  I  have  left  to  call  my 
own," — will  include  the  equity  of 
redemption  of  that  copyhold. 
Henderson  v.  Farbridge*        479 

16.  A  testator  directs  the  residue 
of  his  property  to  be  divided 
into  eight  equal  shares,  and  dis- 
posed of  *^  as  follows  among  the 
children  of  A.  B.  .***  he  then  gives 
two  shares  to  each  of  the  two 
daughters,  and  one  share  to  each 
of  the  three  sons  of  A.  J?.,  mak- 
ing together  only  seven  shares : 
Held,  that  the  whole  residue  is 
divisible  amongst  the  children 
of  A.  B.  in  seven  parts ;  each 

daughter 
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daughter  taking  two  of  those 
seventh  parts,  and  each  son  one. 
Berkeley  v.  PaUing,  Page  496 
17*  G,f  having  by  deed  given  his 
niece  a  life  interest  in  some  real 
property,  by  his  will  devises  to 
her  other  real  property  in  feei 
and  then  directs  the  debts  due 
to  him  from  her  husband  to  be 
released,  on  condition  that,  with- 
in two  months  from  his  the  tes- 
tator's decease,  the  kusband  shall 
release  all  claim  in  or  to  the  pro- 
perty which  the  testflftr  had 
given  or  should  give  to  the  wife : 
Held,  that  the  release,  which  the 
husband  is  to  execute,  is  to  be  in 
favour  of  his  wife,  and  not  for  the 
benefit  of  the  estate  : 

That  the  husband  does  not  for- 
feit the  benefit  intended  for  him 
by  not  executing,  within  the  time 
limited  by  the  will,  such  an  instru- 
ment as  the  testator  required  of 
him.     Hollinrahe  v.  Lister*    500 

18.  A  testator  bequeaths  to  '^  his 
only  son  60/.  per  year  for  ever  ; 

•  also  to  provide  for  the  two 
daughters  of  //.  E.  and  the  re- 
mainder of  his  property  to  the 
two  children  of  S.  A,  .*"  Held, 
that,  under  these  words,  the  two 
daughters  of  //•  1?.  do  not  take 
any  benefit,     jibraham  v.  Alman. 

509 

19.  A  testator,  having  bequeathed 
various  legacies,  and,  among 
others,  an  annuity  of  5L  to  his 
daughter  during  her  life,  directs 
his  son  (whom  he  afterwards 
makes  his  executor)  to  take 
care  of  and  provide  for  her ;  and 
**  subject  as  aforesaid,**  he  gives 
to  that  son  the  residue  of  hia 


real  and  personal  estate:  the 
daughter  is  entitled  to  a  pro- 
vision out  of  the  residue,  in  ad- 
dition to  her  annuity ;  and  a 
reference  will  be  directed  to 
the  Master,  to  fix  the  amount 
of  such  provision*  Broad  v.  Be^ 
van.  Page  511 

20.  A  testator,  after  bequeathing 
a  sum  of  long  annuities  to  his 
wife  for  life,  gives  the^capitalf 
after  her  death,  to  A.f  if  he  shall 
be  living  at  her  decease ;  and  if 
not,  to  A,*8  son ;  A.  outlives  the 
wife,  but  both  he  and  the  wife 
die  in  the  testator's  lifetime: 
Held,  that  the  legacy  to  A* 
lapsed,  and  that  the  gift  to  his 
son  did  not  take  effect.  JFUlianu 
v.  Jones*  617 

21.  A  testator,  having  by  a  post- 
nuptial settlement  made  certain 
provisions  for  his  wife,  which 
were  expressed  to  be  in  btfr  of 
dower,  bequeaths  to  her  some 
specific  legacies,  and  a  sum  of 
money,  adding  that  what  he  has 
so  given  her,  together  with  the 
provision  made  for  her  by  the 
settlement,  should  be  in  lieu  of 
any  dower  which  she  might 
claim ;  the  assets  having  proved 
insufficient  for  the  pajrment  of 
the  legacies  in  full,  and  there 
being  real  estate,  out  of  Vhich 
the  wife  could  have  claimed 
dower  —  Held,  that  the  wife  was 
entitled  to  priority  over  the 
other  legatees,  and  that  the  le- 
gacy given  to  her  ought  not  to 
abate  proportionally  with  the 
other  legacies.     Heath  ▼.  Dendy^ 

54S 
22.  Stock  specifically  bequeathed 

does 
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does  not  vest  in  the  speciific  le- 
gatee, until  the  assent  of  the 
executor.  Page  596 


yobs:  (Custom  of). 
A  testator,  domiciled  and  resident 
at  the  time  of  his  death  in  the 
province  of  York,  makos  a  will, 
by  which  he  appoints  executors, 
iriio  do  not  taJce  the  residue  of 


his  personal  estate  beneficiaHj, 
but  makes  no  disposition  of  the 
beneficial  interest  in  that  resi- 
due: Held,  that  the  residue  is 
to  be  distributed  according  to 
the  statute  of  distributions,  and 
not  according  to  the  custom. 
Fitzgerald  v.  FUU.         Pa^  416 

YOUNGER  CHILD. 

See  PORTIOKB. 
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